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I. The Appeals Chamber of the lntemati.Olllll Criminal Tobm,,al for !he Prosecution of P=s 

ReGponsible for Genocide and OIM. Serious Violations of lntMnational H\lDlllmtarian Law 

Crn:r:u:nitted in the Territory of Rwanda and Rwandan Citi2ens Responsible for Genocide IIIld Other 

Such Violations Commi~ in the Tenitory of Neighbouring Stat.es between I January and 31 

D=c:eJ!lber 1994 ("Appeals Chamber'' md ''TribumiJ", respe,ctiveJy) is seized of a motion filed on t 
August 2008 by Gai;pard Kanyarukiga (''Kanyaruldga") to admit add.itiOD.11 evidence on appeal 

pursuant to Rule 115 of the Rules of Prot:edure and Eviden~ of the Tribunal ('"Rules'').' The 

Prosecution filed i\S response on S AugUst 2008,' and Kanyarukiga replied on 7 August 2008.' 

BACKGROTJ'ND 

2. On 6 June 2008, a Trial Chamber designatoo un.d=- Rule llbis of the Rule.s issued a decision 

denying the Prosecution's rr,qui:st to refe:r Kanyarolciga's case to Rwanda pursuant to Rule 1 lbis of 

the Rules.• The Prosecution appealed this deciiion, filing its Notice of Appeal on 23 June: 20085 llil-1 

its ApPeal Brief on & July 2008.6 Kanyanmga filed his response on lll July 20087 and the 

Pi:osWJ.tion replied on 22 July 2008.8 

3. In the Motion, the Def= requests permission, pursuant to Rule 115 of the Rules, to file a 

report published by Human Rights Watch in July 2008 entitled ''Law and Reality - Progress in 

Judicial Refoml in Rw!lllda" (''Report"). Toe Defence submits that the Report, publishe.d after the 

ren.lenng of the llbis Decision, should be admitted as additional evidence of the weaknesses in the 

Rw,uidan judicial syst=i that would impair Kanyarukig11.'s fair trial rights if he were t.o be 

transferred to Rwanda_ 9 

4. The. Prosecution responds that Rv.le 115 of the Rules i11 not &signed to allow a party tliat 

succe,:ded in the fits\ ivstan= to p=ent additiooal evidence to support 11. point that was decide\!. in 

tbcir favour, and that Kanywukiga has failed to identify the specific finding of fact made by the 

' Defonce E>c""'1ll.e!y u,,..,1 Addcodwn 10 De.r= Appeal MotioII ~ I.caw, to Pre,..,, Additional Evideoee 
r.:1k 115 of !ho Rule,: o1 Procedun rmd Evid<ence), I Angu.sl 2008. 

Pro,ocuu,r's Resp= !O ''R,:qu~ a;i ~biro.o WJeDOO @ la Dllenso en compltmout h cclk wroduile i 1'~51 
d'obt=ulr l"&lltoriSlllion de vorser d• pm,.ve., S"P!'t,!mcntam,s (ArllCle !15 RJ.>J')", 5 AllCtJSI, 2008 (""RcsponM"'). 
' R4>11<1oe de i.,_ Mense a la Itponse dij Proc:uteur relative l lo prnducl!on des p,e,uvn additionn.clks (An. 115 RPP), 7 
Augw;t 2008 ('Tu,ply"). 
• Docisi<m on Proo=ror', Request fnr R<!e:n! to !he Ropu.1,li,, afRwallda, 6 ;une 2008 \llbU De.clsion'"). 
'Pl'OllCCIIUlt'i NPLiC< of Appoal (R\llo 11 b<S (HJ), 23 !urte 2008. 
'ProSCCW>J"s Appeal BT\ct (Rule 11 bl: (H)), S July lOOB, 
' Pd"«ice Brief in R,,spm,>0 to !he Pr<,secntor·, Appeal Brief {Rule l Jb!r cf Ibo R\lle., of Procedure and Evldenoe), 18 
July 2008. Su ®D Corrigendum !o lbe Dofonce Brief In Response lo tlw Pn>sccutor', A;>peal Bliet, 29 July 20011-
1 I'ro=u(crr's Reply to "Mtmoin: de la Dcfi<J,e en rtl)OmC II l'appcl du Pr~ (Article 1 tbi, RPPr. 22 J\lly 200B 
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Trial Cbw:nber to which the additional evidence is dil~ted. 10 The Prmecution further submits that 

the Rcporr is not new evidence, as the res=ch presented in the Repon fonned thB buis of the 

amtcus curl= brief that Hwnan Rights Watch sublllitced duriDg the referral proccedings_ll The 

Prosecution also argues that fees associated with the Motion should not be paid to Coullllel for 

Kanyarukiga, 11 

5. Kanyarukiga replies that during the referral pro~gs. Human Rights Watch had 

primarily made submissions about the judicial system of Rwanda, whereas the Report focnscs on 

witJiess protection issues. He submits that the Repon therefore COlltirins 11ew infonn.ation that would 

assist the A~ Cbamber.13 

DISCUSSION 

6. Rule 115 of the Rules provides a m,,ch!Ulism for admi&s:ion of additional evid,w,e on appeal 

where a party is in possession of material that was not before the court of first instance ruid which is 

addllional evidence of a facl or issue litigated at trial.14 According to Rule llS(A) of the Rules, a 

motion for additional evidence shall clearly identify with precision the specific findmg of fact made 

by tM Trial Chamber to which the additional evidence is dhe.cted. In additioa. Rule 1 IS(B) of the 

Rules provide& that the: additional evidence ru\15l not have been available at !rial and must be 

relevant a.nd credible. When determining the availability at trial, the Appeals Chamber will cousider 

whether the party tendering the evidence ha.i shown that it sought IO make "appropriate use of all 

rnechanisms of protectioo and compulsion avilil!lble unde:r the Statute and lhe Rules of the 

International Tribunal to bring evidence [ ... J before the Trial Cbamber."15 Oocc it b.e.s be,,n 

~ !hilt the additional evidence m~ts ~ conditions, the App~ Chamber will 

determine in accordance witb Rule 115(B) of the Rul=s whether it could have bee,, a dccisiv~ factor 

in reaching !he decision at trial. 

• Motlon, paras. 1-7. 
JO~ par,,s. 7-9. 
" Responoc, para. JO, 11 
to Rospon:;o, para. 13. 
"Reply, pans. 10-12. 
" Jhe l'To:u,ci,ror Y. Thardsse Mul'Ull)'i, C- No. ICTR-00-55A-A, DeclsLon OD a Req"°'t to Admit Ad<litionill 
EV>dooce. 27 April 2007, pane 6 ( .. Mr,vwzyi o..c!.ioD'~: Fordinl,nd NaiumtJM 11 o, v. The Pros,cuu,r. Case Na ICTR-
9<l-52-A, Doclslon OIi Appella:nl Jcm-B=o BarayllJWIZa'• Moilims far I.o.ovo to P,es,,nL A.d.dlllonal EvidoDce Purl!Wlt 
10 Rule ll5 of the Rulei of~ and B'llidcl=, 8 Dooca,be. 20.lli, ~ 4 ("NtJ!wna,,a "al Ruic 115 Deci.1='1. 
" S•• Mu'-""')O DC<;Jaion. paro. 6 on<! Naiifmtmo er al. Rllle 11~ Decision. para. S, quoliDg Thi Prose,,wor v. Andri 
Nrat•rwo e, al., ea.., No ICI'R-9'9--46-A, Dcdolon on l'rosccutiOl:l Motion for A<lmission of AddiIIO!lill Ev,daice, JO 
De=bor 2004, p11ra. 9 (int,;mal refuea= omiued) 

C..eNo. lCTR-2002-78-Rl Ibis I Sop'=terWOS 
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7. Furthennore, in accordance, with established jurisprud~ce., whei;e the proforred evidel!c:e is 

relevant and credible, biit was ,wai.J.able at trial, or could have been discovered through !he exercise 

of due diligence, the Appeals Chamber may still allow it to t,e admitted on apP"I provided the 

moving pwy can establish !I-mt its exclusion would amoWlt 10 a miscarriage of juotice. 16 That is, it 

must be demonstrated that had the additional evidence beeJl adduced at trial, it wouM have had an 

impact on tbe verdict. 17 

8. The A~s Chamber considers that Kanyaruklga WIS not satisfied the requirements of Rule 

11:5 of !he Rules io respect of the propos=d additional evidence. As noted by the Prosecution, th<:: 

Report indicates that ''[b)ased on the research presented ill this ;r;epon, HllIDall Rights Wa1ch took 

the position that Rwandao courts were not certain to be able to provi~ fair trials, a position 

presented in amicu., curiae briefs submitted to the IcrR ch!llllbers deciding on the transfers". 18 'lbe 

Report ,-,,I'm; lo the amicw; curiae bra,f submitted by Human Rights Watch in The Prosecutor v. 

Kayisherna,' 9 which was the same brief as the one submincd during Kanyarukiga.'s referral 

proce«tings, and~ on by the Trial Cliambe.r in its llbi.1' Decisioo.20 In the Ap~s Chamber's 

view, tberefote, the =ch wbicb formed the basis of the Report was available at trial, Therefore, 

it c;w only be lldmi.ssiole if the Appeals Chamber is wisfiM that it is releVllllt, eredible and, if 

adduced at trial, would h11ve had an impact on the verdict 

9. The Appeals Chamber finds that Kanyarukiga has identified, with sUfficie11t particularity, 

the s~fic 6ndin,g of fact to which !he additional evidence is directed. The evidence is directed 

towards the Trial Chamber's finding that it wes not satisfied thal Kanyarukiga would receive a fair 

trial if he was ttansf$1"M to Rw;ioda, and, in particular, it& finding tlial Kanyarulciga's right lo 

obtain the attendlwcc of, a11d lo e~amine, Defe11ce witne.!scs under the &allle conditions a.s witnesses 

"M.,...,,yr Decision, pen. 7; Nr;J,.imana eo al. Rule \IS Oco!s.loo, para. 6 (Willi l'Urlhc::r n:fOfCtloos). 
" MIIVWly/ Dec,s,on, pen, 7; Nahimana <t "1. Rule 115 Docislon, pom_ 6. 
"Repon,p.95;Rcspons=.pan. ll. 
" Rq,,:,n, fu. llS, rd<,rrio.g to Th, J>rw.ecmm ,. Fuls-=:• Kay/.,MIM, Cose No. lCTR-2001-6?-l, Brio! of Human 
:Rlghu Watch as Amicu.s Curia, in Oppw.i~on to Rule 1lbl., Trans!'ct, 3 JllllWll)' 2008 ("HIWW> R,ghu WOlOh Amicus 
Curia, Brief"). 
'° See Dmsi<m QTI Amico, Curiae Roques(, pata. 4, when: the Trial Chaw.bot Nied ''Ill !be 0:1111:nbcr'• decision ot22 
Februacy 2008, HWIIIIII Ri~ Wotcb wo, invi!M IQ pro>idc wnUet! subwisciom no W<:r than 7 Milll:b ro::IS. 'The 
orgmizati<>n has at!.ICbcd die brief it provided in !he <>lbcr Rule l lbi.i prwoodings to il.S ~=• Request. Toe, Cbamhcr 
will oonsidcr this hricl";,, con-'1<m with ilS dclibcnl!OD hi tho. P'"""'' ="'. Mo,oovo,, """Ir"')' 1'l Ka:iya:rukig•'• 
5'1bmiss1"'1'. <he ,,..,,.,.., Curi.a~ brief $\lbm!!tcd by H= :Rightr; Walcil adcln:s...i witn ... j)l"O!CetiOll issues OS We.)) .. 
i.ssuc,; rclllting IQ lhe Rwondan judioial &)'Stem. Human Righ,. W~tdi Anucus Curiae ll<id. paiw. 25--40 ("!Ugb.110 
Pfe.eut Witness .. '') 1111d pins. $5--lO!i. The infonnanon contained in tho co,resporu!ing sectioJI of tbeRepon C'Right lo 
Presoi!t W,tm:;si;e,") c.J"50ly par;ollols that oonl8Ulod in I~ brid, S•• Ropon. pp. 73-78. Th<: Tml Ouunber also to;f"em,d 
to Ibo brief ,evenl llm .. In I,. .. ,.,smenl of Wh"°"'1" wi1ne.1""' would tecol,;e a<!oqu81<> prntution in RwOllda. s~, 
llbls Doclslon, porao. 63-13. 

• 
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called by the Pr=ution cannot be guarautced in Rwa,,da.21 The Appeals Chamber is also satisfied 

that the Report, wbich addtesses the capill:.i.ty of the Rw&ndan l.ej;ial systelll to Msure a fair trial, and 

is issued by 11 11on-govemmcutal organization which was granted amkus cwiae status during the 

referral proceedings on the basis of it~ e,q,crtise ill this area, zz is relevant and credible. 

10. However, K.anyarukiga ha..s failed to d=onstrate that if the proposed additional evidence 

had ban adduced at tri.a.1, it would hav,:. had an impact oo the verdict. As the Tri.al Chamber decided 

in Kanyarukiga's favour and denied the Prosecution re.quorn to refer his case to Rwanda in pan on 

the basis that it wa.. not satisfied that Kanyarukiga would receive a fair trial there at the present 

time, the Report would Dot have had an impact on tile verdict. 

I I. The Appeals Chatuber is th,::n,fore of the view that the rcqllireinents of Rule 115 of the 

Rules have not been met with respect to the proposed additional evidence. 

12. The Prosecution additiolllllly submits that if the Motion is dismissed, fees should not be paid 

10 Counsel for Kimyarukiga. Rule 73(1'} of the Rules provides that the Appeals Chamber may 

impose sanctions, which xnay include, non-pa)'IIlent in whole ox in part of the fees associated with a 

motion, against Counsel if CollllSel brings a motion that is frivolous or an abuse of processP 'The 

Prosecution hl;s advanced no arguments to demonstrate why the Motion is frivolous or an abuse of 

process, The Appeal. Chamber reel!& twit the power to impose sanctions &bould. be excrcisM 

cautiously," and finds that, in the cJrCumstances of this oase, there ls no basis for it to conclude that 

the Motion is frivolous or abusive. The Appeals Chamber thcrefon: does not consider that any 

sanctions against Counsel for Kanyarukiga arc warranted. 

DISPOSITION 

Fox the foregoing reasons, the Appeals Chamber, 

DISMISSES the Motion; 

" llbl.r Decision, pora. 104. 
"'DecW0<t 011 Def= hqw,st 10 Gnnt hnicu,- Cwiae S\atlJs to Fonr Non-Govemm,.,,tal .lwocialions., 2.2 fobruary 
2008; P<oe.io.io11 on~ CIU'WL Reque..t b~ Humm> l!;.gt,l.! Wolcll, 29 hbnwy 2008 ("Doois'ion ""Am.le"' Curl.oe 
~<"). 
'-' Fudwmd Naltl,t!aM ~, al. V . .,,,,_ l'ro,rcu.to,, Cos,, No, JCiR-99-52-A, Doc:i,ioll oa Hauan Ng='< Motl.on 
Req~ostin& lmmcdiatc Acticm in Respect of Allegod Faloifi<:allon oflho Pro~mor·• R,aqL1estfw ~ !'urllli,r Bit1¢nsion of 
tho ~nve Mouu= of 12 December~- 2? 'FebTil>'}' 2006 (coufidential), pan,. 12; Fcrd/Mlul NW,ima""., al. 
v. ~ Pr,,,Jecuw,, CAI, No ICiR-99-52-A, Docision on App,oilimt Jellli-l'losco Banyagwua', Motion for Leave 10 
l'rooal! Add.itimutl 5vld,,m:~ Pi,m,ont to R\lle 115, 5 M,cy :2006, ~- 10. 
"TM Fr,,,Jee""'r •· Edo=d Xaromara cl "1 .. ca.c, No. ICTR-98-44-PT, Occi.<ion o.n Mo<lon to Vac,ue S;mc<lo""- 23 
Fe.brn.,,y '20ll::i, pua 6 
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DENIES the Prosecution's request for non-payment of the fees associaw:I with the Motion to 

Counsel for Ka.nyaruk:iga. 

Done in English and French, the Englis.h text being :mthoritativt._ 

Dated this 1st day of September 2008, 
at The Hague, The Nt.lherlancls. 

Ce.eNo. 1crn-:l002-78-RllbiS 

Judgt. F®StO Pocar 
Presiding 

1 S,;rtemb<, 2008 




