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1. The Appeals Chamber of the International Criminal Tribunal for the Prosecotion of Persons
Responsible for Genocide and Other Serious Violatdens of Intamarional Humanitaman Law
Commitied in the Terrilory of Rwanda and Rwandan Citizens Respongible for Genocide and Other
Such Violadons Commilled in the Temitory of Neiphbovring Staras between 1 January and 31
December 1994 ("Appeals Chamber™ and “Tribunal”, respectively) is seized of 2 motion filed on 1
Auguost 2008 by Caspard Kanyarukiga (“Kanyarukipa”) to admit additiopal evidence on appeal
pursuant to Rule 115 of the Rules of Procedurs end Evidence of the Tribumal (“Rules).! The
Prosecmtion filed its regponse on 5 August 2008, and Kenyarukigs replied on 7 August 20082

BACKGROUND

2. Cn § June 2008, a Trial Chember designated under Rule 11445 of the Rules issuad a decision
denying the Prosecation®s request 1o refer Kanyarokiga's case 10 Rwandza pursuant 10 Rule 11bis of
the Rules.* The Prosecution appealed this desision, fling its Notice of Appeal on 23 June 2008 and
ils Appeal Brief an B July 2008.% Kamyarakiga filed his respomse on 18 July 20087 and the
Prosecution replied on 22 July 2008.°

3. In the Motion, the Defance requests permission, pursuant 1o Rule 115 of the Rules, 1o Ale a
repart published By Human Rights Watch in July 2008 enftled “Law and Eeality — Progress in
Tudiciel Reform in Rwendas” (“Report™). The Defence submits that the Report, published after (he
rendering of the 11bis Decision, should be admitted as additional avidence of the weaknesses in the
Rwandan judicial systzm that would impair Kanyarukiga's fair trial rights if he were o be
iransferred to Rwanda.®

4. The Prosecation responds that Rule 115 of the Rules is not designed to ellow a paty that
succesded in the Frst inslance W prescaot edditional evidence 1o sapport & podnt 1hat was decided in
their favour, and that Kenyeruokiga has falled o identify the specific finding of fact meds by the

} Dafence Extepely Urpsst Addendnm to Defence Appesl Motion Seaking Leave 1 Present Addiionel Evideoce
£ 115 of the Fulss of Procedurs md Evidencs), 1 August 2008,
Prosautor's Response (o ‘Requits o extidme wrgenss do la Difense cn complément & culle introduile & 1'elst
d' claeplir 1'wtorignion de verser de prenves supplémentames (Article 115 BPF)", 5 Aopes 2008 (MReyponss'™).
* Réplique gt la Défense 3 1a réponse du Proereur ealative & La production deg preaves additionnclles (A 115 RPP), 7
Angust 2008 {“Ranly™).
* Dacisiom on Prosecuier's Reguest far Refamal o the Ropublic of Rwanda, 6 June 2008 (™115is Declsion™).
% Progecutar’s Nolice of Appeal (Rule 11 #ic (H)), 23 June 2008,
¢ Prosecutor s Appes) Brist (Ruwle 11 bis (FY), 8 July 2008,
? Defence Brief in Response to the Prosecutor's Appeal Brief (Rule L11bir of the Ruler of Frocsdure and Evidence), 18
Ty 2008. Ser alsa Corrigendum 1o the Dafence Brief in Responss to the Proscoutor's Appesl Briaf, 29 Tuly 2008
! Prosecutor's Reply 1o “Mémoir: de 1z Dofénse oo réponss A 1'appel du Proomew (Adicle 11bis RPPY”, 22 July 2008,
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Trial Chamber o which the additional evidence is directed.’ The Prosecotion further submil that

the Repart is not new evidence, as the rescarch presented in the Repon formed the basis of (he
amicus curing brief that Human Rights Warch submitied during the referral proceedings.’! The
Prosecution also argues thet fees associated with the Moton should not be paid © Counsel far
Kanyanikiga, '

3 Kanyarukiga replies that during the referral procesdings, Humsn Righis Walch hed
primarily mede subrmssions about the judicial system of Rwanda, whereas the Report focnses on
witness prmecton issues. He snbmits thal the Report therefore containg new information that wonld
assist the Appeals Chamber. ™

DISCUSSION

6. Rule 113 of the Rules provides a mechenism for admissicm of addirional evidence on eppeal
where a party is in poasassion of material that wes not before the court of first instance and which is
additional evidence of a fact or issue litigated at trial.'* According to Rule 115(A) of the Rules, a
motion for additional evidence shall clearly identify with precision the specific finding of fact made
by the Trial Chamber to Which the additional cvidence is directed. In addidon, Rule 115(B) of the
Rudes provides that the addifional evidence must not have been available at trdal apd must be
relevant and credible. When delermining the aveilability at tial, the Appeals Chamber will consider
whether the party tendaring the evidence has shown that it songht o make “appropriate use of all
mechaniem$ of protection and compulsion aveilable under the Stewte and the Rules of tbe
International Tribural to bring evidence [...] before the Trial Chamber." Opce it has been
determined thet the additonal ecvidenca mests thess conditions, the Appeals Chamber will
deternine in accordance with Bule 115(B) of the Eulss whether it could bave been a decisive factor
in reaching the deacision at mwial,

“Muﬂun, paras. 1-7,
R:spunsc., parms, 7-9,
' Response, parss 10, 11.
" Response, para. 13.
"* Reply, parss. 10-12.
" The Prosecutor v. Tharcisse Muwvunyl, Case No. ICTR-00-55A-A, Declsion oo a Request to Admit Additiongl
Evidencs, 27 Aprfl 2007, parw. & (Muvunyi Declsion™; Ferdingnd Nahimana ¢f af, v. The Progecuor, Case No. ICTE--
$3-52-A, Decision on Appellani Jean-Bosco Barayagwiza's Motions for Leave o Presenl Addltonal Evidence Pursnant
tn Baulz 115 of the Roles of Procedure aed Bvidence, § Decemcber 2006, para, 4 ("Nofimanag @2 2L Tule 115 Decislon™.
" Sez Minunyt Decision, para 6 and Naohimena et &f. Rule 115 Decision, para. S, quoling The Prosecutor v. André
Mingerura e al., Cass Mo, ICTR-95-46-A, Decinion on Prosecunen Moton for Admission of Addidoga] Bvidence, 10
Decatober 2&34, pura. 9 {internal references omitled).

Cage Mo, ICTR-2002-78-R1 1 bis 1 Seplomber 2003
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7. Furthermore, in accordance with established jurisprudence, where the proferred evidence js

relevant and credible, but was available at thal, ar conld have been discoversd through the exercise
of due diligence, the Appeals Chamber may sl allow it to be admilted on appeel provided the
moving perty can establish that jts exclision would amount to a miscsrrage of justice.’® Thet is, it
must be demanstrated that had the additional evidence been adduced at trial, it would have had an
impact on the verdict."”

8. The Appeels Chamber cansiders that Kanyarukiga has not satisfied the requirementy of Rule
115 of the Rules in respect of the proposed additional evidence. As noled by the Progecution, the
Eeport indicates that “[blased on the research presenwed 10 this report, Human Rights Watch took
the position that Rwandan courrs were not certain to be able 1o provide fair trials, a position
fresented in amicus curiae briefs submitted 0 the ICTR chambers deciding an the ransfers”.'® The
Repon mfers to the amicus curiae brief spbmied by Human Rights Watch in The Prosecutor v.
Kayishema,"” which was the same hrief as the one submited during Kanyarukipe's referral
proceedings, end relied on by the Trial Chamber in its 115is Decision.™ In the Appeals Chamber’s
view, therefors, the research which formed the basis of the Report was aveilable at trial, Therefore,
it can only be admissible if the Appeals Chamber is sarisfied that it is relevant, credible and, if
adduced al trial, would have had en impact on the verdict.

Q. The Appeels Chamber finds that Kanyerukiga heae idendfied, with sufficient particularity,
the specific Onding of fact w which the additional evidence is directed. The evidence is directed
towards the Trial Chamber’s Anding thal it wes aot satisfled thal Kanyarukiga would receive a fair
trial if he was ransferred to Rwagda end, in particular, it finding rthat Kenyarukiga’s right to
¢blain Lhe aflendance of, and 1o cxamine, Defence wilnasses inder the same comditions as witnesses

'S Muvuryl Dectsion, para. T; Mahimans of ol Rulc 115 Dexislon, para. 6 (with furthor references),

Y Muvunyl Decision, para. 7; Nahimana e & Rule 115 Declslm, poma 6.

" Repont, p. 95; Responss, pare 1.

¥ Yrpent, B, 318, refemiog to The Proxsculor v. Fulgence Kaylhema, Case No. ICTR-2001-67-1, Beief of Humen
Rights Waich as Amicny Curdze in Cppozition to Rale 1140 Traosder, 3 Touoery 2008 {“Homan Righls Walch Amicus
Curlge Brief™).

2 See Decision on Amicur Curiae Request, pass, 4, where the Trisl Chamber stated “In the Chamber's declsion of 22
February 2008, Human Rights Watch wes invited 10 provide witien submiscions o latar than 7 March 2008. The
orgAmzation has suached the beief it provided in the ptber Rule 115is proceedings 1o ils current Request. The Chamber
will conxider this brief in comnection with i deliboration io the presenst caze”. Morcover, contrary 10 Kanyerilcipe®s
submissicas, the amicur cwriae briel submited by Human Rights Walch addressed wilness protection issuss as well a5
issues reiuting m the Bwandan judicia) system. Human Rights ‘Watch Amicws Curlge Brief, parag 25-40 MBight 1o
Present Wilnceses™) and paras. §5-105. The mformanon contained in the corresponding seclion of the Report (' Right 1o
Present Wilnesses™) closely paratlels that contmned in the brici. See Report, pp. 73-74. The Trial Chamber gls; taferred
0 the brief ssveral times in its assessment of whethsr wilncases would receive adequals protection in Rwanda, See
11éls Declelon, paras. 53-75.
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called by the Progrcution cannet be gnarasteed in Rwanda. ' The Appeals Chamber it also satisfed
that the Report, whick eddcesses the capecity of the Rwandan 1egal system 10 ensure & fair tial, and
is 1ssued by a non-governmental crganizadon which was grapnled amicus curice status during the
referral proceedings on tha basis of its expertise io this area, ™ is relevant and cred!ble.

10.  However, Kanyarukiga has feiled t¢ demonstrate that if the proposed addidanal evidence
had been addiced at trial, it wenld have had an impact on the verdict As the Trial Chamber decided
in Kanyarukiga's favour and denied the Prosecution reguest to rcfer his case to Rwanda in part on
the basis that it was not sadsfied that Kanyarukigs would receive a fair tral there at the present
tirne, the Report would oot have had an impact on the verdiet.

11.  The Appeals Chember is therefore of the view that the requircments of Rule 115 of Lhe
Rules have not been met with respect o the proposed additionel #vidence.

12.  The Prosecution addinonally suhmiws that if the Moton is dismissed, fees should oot be paid
ta Counsel for Kenyarukiga. Rule 73(F) of the Rules provides that the Appeals Chamber may
impoas sanctions, which may inclnde non-payment in whole or in part of the faes essocieted with a
motion, against Counsel if Cownsel brings s motion that is frivolous or an abuse of process.” The
Prosecution hes advanced no arguments to demanstrate why the Motian 1s frivolous or an zbuse of
process. The Appeals Chamber recalls that the power 1o impase sanctions should be exercised
cautiousty,” and finds that, in the circumsiances of thig case thsre is no basis for it 10 canclude that
the Motion is frivolous ¢r ebusive. The Appeals Chamber therefore does not consider that apy
sanerions against Counsel for Kenyarukige are warrented.

DISPOSITION

For the foregoing reasons, the Appeals Chamiber,

DISARISSES the Motian;

{1ty Decision, para. 104,

B Decision on Defencs Request 1o Grant Amicier Twriag Slalas o Foor Noo-Goveramenta] Asascalioms, 22 Folbruary
2008; Decigion on Amicuer Crriae Baquest by Human Righls Watch, 29 Felmuary 2008 (“Decicon on Amicus Curlag
Raquegt").

B Ferdinond Nahimand &1 al v. The Prosecutor, Case Wo, ICTR-99-52-A, Decsion oo Hasgan Npeze's Motion
Bequesting lmmediate Action in Respect of Alleged Palsificatlon of the Prossentor’s Request For a Further Extension of
the Resmiotive Measures of 12 Decomber 2008, 27 February 2006 {confidential), para 12; Ferdfnand Nakimena € al.
v. The Frosecutnr, Cage No. TCTR-93-52-4, Declsion on Anpellent Jean-Bosco Barayagwize's Motion for Leave to
Proscnt Additonal Bvidence Pyrsuant to Rale 115, 5 May 2006, pars. 10.

W rae Provecuior v Edouard Karemera et al., Cass Mo, ICTR-98-44-FT, Decisicn on Motion 1o Vacele Sanctions, 23
February 2005, para. 6.

Case No, ICTR-2002-78-R11bix 1 September 2008
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DENIES tha Prossation’s request for non-payment of the fees associamsd with the Moticn to
Counsel for Kanyaralage,

Done in English and French, the Enplish text being authoritative.

Lorandien

Judge Fausto Pocar
Presiding

Dated this 1st day of September 2008,
af The Hague, The Netherlands,
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