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1. On JO July 2008, the Chamber granted the Prosecution Motion to admit 45 documents 

into evidence pursuant- to Rule 89 (C) of the Rules of Procedure and Evidence (''Rules").' 

The Defence for Kaliman~ira now seeks certification to appeal pursuant to Rules 73 (B) and 

(C) of the Rules ("Defence Motion").' The Prosecution opposes the Defence Motion in its 

entire!)', objects to the confidential nature of its filing, and submits that it too is inadm1ssible 

because it was filed out of time.' 

DELIBERATIONS 

Timeliness of the Defence Motion for Cenification to Appeal 

2. Rule 73 (C) of 1he Rules provides rha! requests for certificat,on to appeal must be 

filed within seven days of the fil,ng of the impugned decision. The Prosecution asserts that 

because the Defence Motion was filed on 21 July 2008, namel~ ten day, after the impugned 

decision, ,t should n01 be considen::d by the Trial Chamber. 

3. The Chamber recognizes a primafacie showing that the Defence Motion was filed in 

an untimely manner. However, becau.se the impugned decision is largely based on a finding 

of untimeliness, the Chamber finds it is in the inten::sts of justice to resoh·e the application on 

its merits. 

Confidenlial Nature of the Filing 

4. Proceedings a! this Tribunal must be public unless good cause is shown to the 

contrary. The only good cause for a party filing a document confidentially is if the 

mformacion in the filing is confidential and exposure would risk damaging the proceedings.' 

The Defence Respon1e contains nothing which the Chamber considers to warrant this 

exceptional measure. The filing should be made public. 

The f'ro,,ca/or v Coliw, Kalimanzira. Ca.,, No. JCTR-0~-SS-T. Decision on Prose<u\ion Mo'10n for 
Admission ofCe~ain ~fa\cnols (TC), IO July 21108 ("Impugned Decision'"), 
' H,quiu azo;_fins d'""wnsO/,on d'en1er;,1er opp,/ ii l',ncon/,e de la, D,mion on Prom:uuoo Monon 
for ,1dmi,sron o/C,r/Qm Malmal, , du 19 juU/er 2008, filed confidenllol an 17 July 2008. 
' Prusecu1ion Response to Defence Mo1ion for Certification to Appeal \he ct»mber's "'Deciston on 
Prosecu\ian Mo<ion for Admiss;on for Ce~ain Materials" da«d IO Joly 2008, filed 25 July 2008, 
' See eg /Jr, l'ros,cu10, v Thomsse Jf<,1,unyi. Case No. ICTR-00-55A-AR7l, Decision on 
Prose<otion lneedoculof}' Appeal agamsl ·1nol Ch,mber 11 D<cision of 23 February 2005 (AC). 12 May 2005. 
P•ra. 4 

l'ros,c"1<,r ,. Ca//,:,;e, Ko/,ma,,zara. Case 1-,o ICTR-05-88- T 2/4 
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5. Rule 73 (B) of the Rules provides that a decision pursuant to Rule 73 is without 

interlocutory appeal, save that the Trial Chamber may grant leave to file an interlocutory 

appeal when 11 significantly affects the fatr and expeditious conduct of proceedings or the 

outcome of the trial, and where immediate resolution by the Appeals Chamber may 

materially advance the proceedings. The moving pany must demonstrate that both 

requirements of Rule 73 (BJ of the Rules are satisfied, and even then, certification to appeal 

must remain exceptional.' 

6. The Defence for Kalimanzira submits that (i) the Chamber's refusal to admit the 

Defence Response compromised the adversarial principle, which violates the fairness of the 

proceedings, and (ii) the Chamber's decision to admit 45 documents introduced excessive 

evidence to rebut, "'hich compromises the expeditious conduct of the proceedings. 

7. The Chamber's ruling that the Defence Response was filed out of time was a finding 

of fact made after hearing the Parties and considering the circumstances of the filing. The 

Chamber considers it erroneous to categorize a ruling that a submission filed out of time is 

inadmissible as a violation of the adversanal principle. Jn any event, this is not an exceptional 

circum,tance and it does not afTcc! the fair conduct oflhe proceeding, 

8 The responsibility of determining what evidence to admit during the course of a trial 

belongs to the Trial Chamber, not the Appeals Chamber. In Nyiramasuhuko, the Appeals 

Chamber underscored that cenification to appeal must be an exception when deciding on the 

admissibility of evidence. 6 Although the Defence', motion for certification refers 10 the 

admission of forty-five documents, the Chamber notes that the Defence had only objected to 

the admission of seven of those documents. Judicial economy, the only point argued by the 

Defence, is not better served by allocating nme and jud,cial resources to such an appeal. 

There is no exceptional circumstance which warrants certification to appeal. 

Seo e.g. Tht Pros,c"tor , Edouard Karemera. Ma,hieu Ngirumpar,e. Joseph Nzirorera, Case 1'0. 
ICTR-98-44-T ("Karem,ra el al"), Decision on Joseph 1'zirorera', Application for Cc~ifico1ion to Appeal 
Denial of Motion to Ob@rn Stat<ments of W,mos.se, ALG arod GK (TC), 9 October 2007, paras. 5-6, 
' The Pro.sec"'"' v Pauline ,Vy1rama,"~uko, Case /so. ICTR-98-42•AR7J.2, Decision on Pauline 
Ny,ramasuhuko's Appeal on 1he Admissibility ofEviOence (AC), 4 October 200~, para. 5; sec also Karemera er 
al, Decision on \fathieu :-lgirompa,.,', Request for Certifica<ion of Appeal of the Chamber's Oee<Slon to 
lldmit Exhibits IP005 aqd IP006 (TC), 29 November 2007, para 7. 
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Dec,: on on &fence MohOnfo, Certlj/ca/ion ro Appeal Chombu 's Dwsio/J on 
Pro5' ·u1,on Mo/ion on Aamc,;,on of Certain Matma/s 

FOi THESE REASONS, THE CHAMBER 

DEr IES the Defence Motion in its entirety; and 

QRJ,ERS that the Defence \1otion be re-filed as a public documer,t. 

Aru• ia, 26 August 2008, done in English . 
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Presiding Judge Judge 

[Seal of the Tribunal] 
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