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Ex parte Order 1o Juseph Neivgrora an the Presentation of hiy Pefence Evidence 3 el HNE

INTRODUCTION

1. On 25 January 2{][}34: the Prosccutor closed his case. On 6 March 2008, the Chamber
invited the parmes to make submissions on vanious matters pertaining to the management of
the Defence casc pumuant to Rule 73 ter of the Rules of Procedure and Evidence

{« Rules »)."
2. On 24 April 2008, Joseph Nzirorera filed his second Rule 73 ter submission.?

3. On 2 June 2008, ex lparre and sinctly confidentially, Joseph Nzirorera Gled his third

submission pursuant to R‘.\Ie 73 ter BY.S
; DELIBERATIONS
Prelininary question of $he status of both 73 ter filings:

4. In his Sccond 73 ter|submission, Joseph Nzirorera emphasizes his inability to file any
specific information under the Rulc 73 fer at this time and thus docsn™t present any of the
information required under that rule. Nevertheless, the Chamber dismisses this filing as being

moot, sinee he filed a third submission under Rule 73 ter on 2 Junc 2008,

5. The Chamber notes that this third submssion, which was made ex parte, also dees not

comply with the requiremnents of Rule 73 fer. Indecd, Joseph Nzirorera emphasizes that he
plans to call around 130 witnesses, bul he lists 289 potontial witnesses, Furthermnore,
emphasizing that the infgrmation contained in these submission is of an anticipatory nature,
Togeph Nrrorera stipulates that the summarics provided per witness might be erroneous and
speculative. Nevertheless, he states his intentton to file a comprehensive Pre-Defence Brief
wilh detailed summaries {mer purfes a5 soon as he asscsses which wilnesses he would fike to
call, The Chamber thus ponsiders s Gling as a submission containing information about

Joseph Nzirorera’s intended filing under Rule 73 ter.

Preliminar) question of the confidentiality af the submission:

6. Joseph Nzirorera filed the aforementioned submission ex parre and strictly confidentially.

Ncvertheless, the Chamber ootes that at this stage of the proceedings, meaning afler the

! Prosecuior v, R’rrmm"rra ef gl Case Wo, ICTR-98-44-T, Reconsidération de la Décivion du 27 [evrier

2008 relative 3 12 reprise du proces of au commencement de la présentalion des moyens de preuve 4 décharge

(TC). dated 6 March 2008, | _
d Toseph Nzirgrera's Sdcond Rule 73 ser Filing, filed an 24 Apuil 2008
: Toseph Nzirorera's TI:iId Rule 73 rer Liling, filed on 2 June 2008,

Le Procureur c. Edoand Kamniem, Matkicn Nyirumpotte et Joseph Nzivorera, Aflaire No. [ICTR-98-44-T 2:5 g
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Ex purre Order to Jaseph Nzirfrrera on the Fresentation ef s Defence Evidence I aly 2003

presentation of the Defence’s case has actually slarted, information required under Ruie 73

ter B) must be provided 1o all the parties. Ex parre proceedings should be ententained only
where 11 1s in the intcrcsti!of Justice. The Chamber is ol the view that at this specilic stage of
the proceedings, the interest of justice requires this disclosure under Rule 73 fer B) 1o enable
the other panics’ pre;mar;[eir:-n of their examination of the witnesses, and to assist the two co-

aceused, who are presenting their case before Joseph Nzirorcra, in the preparation of their

respechve Defences.

Warning and Order to file the information reguested under Rule 73 ter:

7. Rule 73 ter enables rlhr: Chamber to order Lthe Defence, helore the cornmencement of iis
case, but aller the close ¢f the Prosccutor’s case, to file its Pre-Defence Bref, including the
list of wilnesses it intends to call as well as the list of the exhibits it intends to usc al (nal
{"Rule 73 ter submissipns™). The rule specifics that the list of wimesses should be
accompanied by a summary of the facts about which the witness will testify. The Chamber
reminds Nzirorera that the three Defence teams in this case were ordered 1o submit their
respective 73 ser filings af the same time, hefore the commencement of the firsl co-Accused’s
casc’, since disclosure pf the relevant information is necessary for the fuimess of the
proceedings, as recalled Eﬂrc above. The Chamber also reminds (that Karemera is currently
presenting his Defence and is scheduled to complete it in the next trial session commencing

on 18 August 2008,

8. Funhermore, the Chahber observes that the trial on the present indictment commenced in
2005 and that the Accused was amrested and had been receiving information on the charges
against him even prior tg then, Additionally, the Prosecution cuse was closed on 25 Januury
2008, The Chamber is Eiatisﬁtd that the Accused has had adeguate time and Facilitics o
prepare his Defence. Additianal infermation unearthed by ongeing investigations, or the
possibility of discovering) further infonmation, is no justification {or failing to comply with the

Rule 73 ter orders™.

9. Also, by submitting that he may not be in possession of all information in respect of cach

and every witness and that some of the information provided in this filing could be crroneous

! Karemern of af., Reconsidération de 1a Dicision du 27 février 2008 relative 4 Ta reprise du procés et au
commiencement de la présentalion des moyens de preave 4 décharge (TC), issued 6 March 2008,
Karemerae ef of , Dedision relative 4 la présentation des moyens de prouve 3 décharge, issued on L7

April 2008, pera. 14,

L.e Provirews ¢. bdoward Karemfera, Moihiew Ngirimparse ef foteph Nzirorera, AlTaire No. ICTR-98-44-T 3&%
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Fy parte Order o Joseph Nzirgrera on the Presentorion of iy Defence Fvidenoy JO ety FOOg

or speculative, Joscph Ngirorera is making an illogical staterncnt sinee he must know the

mtended testimony of qu'ryone he describes as a witness.

10. Joseph Nzirorera is |thus clearly m breach of this Chamber’s previous orders and

decisions.

11. In that regard, the Chanber recalls Joseph Nzirorera that the continuous faiture o comply
with its erders obstructs Iihc procecdings and is contrary to the interest of justice.® For the
aforementioned reasons, the Chamber addresses a warning to Joseph Nzirorera™s defence co-
counsels and orders him @ comply with the Rule 73 ter orders, as soon as possible and in any

case on 13 Aupust 2008 gn the laiest,

|
Allocation of safficient rfme Jor the presentation af Joseph Nzivorera's Defence

12. Both the Stamte and tihf: Rules ol the Tribunal mandate that the Chamber guarantees a fair
and expeditious (rial. In dischargme this obligalion the Chamber |s empoweted 1o make
orders to ensure a reasopable length of time for the trial, without any initingement of the
Rights of the Accused. _Rule 73 rer specifically empowers the Chamber (o excreise contml

over the number of wimasses and the duration of their examinatian.

13. The Chamber considers that the number of listed potential witncsses (289), as well as the
announced number of wiknesses Joseph Netrorera actually indends to call (approximately 180
according to the submis$un], is extremely high in comparison to the 29 wilnesscs called by
the Prosecution to prove its case against all three Accused. The Chamber notes that the
burden of proof is on the Prosecution and never shifls to the Defence. The ex parre
submigsion of the Defence details the division of the potential witnesacs per cvent. i
abundantly clear, cven IFr::-m his analysis, that the number of witnesses Joseph Nzirorera

imends o call on the sam]'c: events, and thus to prove the same facts, is ¢xcessive.

14. Rule 73 ter D) prescﬁbes that the Chamber may order the Defence (o reduce the number
ol witncsses, if it considers that an excessive number of witncsses are being called to prove

the same facts. In exedeising this power, the Chamber has alrcady determined that the

Defence should be directed to reduce the numhber of witnesses it will call. Neventheless, the

Chamber considers thak it is currently nol in a position to assess the overall necessary

¢ Karemerir e of., Ihjonction a la défense d'Bdouard Karerncra de s'expligucr sur os violations
d*ordonnances de la Chambrd quant a {a présentation de sa preuve, issued on 2 July 2008,

Le Procavenr ¢, fdouard Karemern, Methien Nginmpatse et Joseph Nefrovera, Adfaire Mo, [CTR-98-44.T 45 !

| ;




3634F

Ex parie £ wder i Soseph Neinerera an the Prerentation af kis Defonce Evidence 30 fuby 20068

duration of the Joseph |[Nzirorera's dcfence case, since the information relevant to such

estimatic n has not been ﬁmvidﬂd, in breach of this Chamber’'s prev ous orders and decisions.

FOR T ESE REASONS, THE CHAMBER
I- L ISMISSES Jos+ph Nzirprera's second filing under Rule 77 fer.

1I- ¢ RDERS ]osﬁp]jp Nzirorera 1o file as soon as possible, but ne later than 13 August
2008, in er partes, its }inal Pre-Defence Brief in compliance with the Rule 73 ter B),
including in particular his list of witnesses in the intended order of appearance as well as a

summan of their respective testiniony.

M- AODRESSES, iv application of Rule 46, a warning to th: Co- Counsels of Joseph
MNzirorer: , Peler Robinsoh and Patrick Nimy Mayidika Ngimbi, for failurc to comply with the
Chamber ‘s orders. ;

[¥- C(RDERS the FLL.;,istr:,r to file Joseph Nzirorera's third 77 rer filing confidentially

instead a “ex parte. i

Arusha, | [ July 2008, done in Engtish,

Ten s G-M Byron Gherdao Gustave Kam ff Vagn Jocnsen
Przsiding Judge Judge Tudge
{Absent during signarure) {Absent during signature)
[Seal of e H-rifamal]
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Le Progure re. Edouard Ka'rerritrm. Mathioy Neiranpaise ef Joseph Mzirorera, Affain: No, [CTR-53-44-T 55






