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1. The Mugenzi Defence seeks Lhe admission into evidence of the final transcripts from
the case of Prosecutor v. Yussuf Munyakazi! On 24 April 2008, the Mumyakazi Referral
Bench heard submissions from the parties in that case on the issue of whether or not the case
should be referred to the Republic of Rwanda for prosecution® The international non-
governmental organisation, Human Rights Watch (*HRW™), appeared before the Referral
Bench as amicus curige in those proceedings.  During the hearing, the Prosecutor made
cerain submissions. criticising the methodology and conclusions of the amicus curiae brief
submitted by HRW.> The brief was bascd upon research supervised by Dr. Alison Des
Forges, a Prosecution Expert Witness in the Bizimungn er of case,

2. The Defence submits that the Prosecutor’s criticisms of Des Forges® research, as
expressed in the Munyakari hearing, can also be made of Des Forges’ evidence in Bizimungy
et af and thus, are relevant 1o the larger issue of her credibility. The Motion focuses primarily
on the contradictory position of the Office of the Prosecutor, arguing that it would be an abuse
of power for the Prosecutor in Bizimungu et af to refute the criticisms voiced by his colleague
in Muryakazi.® The Defence for Dr. Casimir Bizimungu filed a motion in support of Justin
Mugenzi's request.”

3. The Prosecution opposes the Motion in its entircty. The Prosecution argues that the
transcript of the referral hearing is not relevant w Mugenzi's case. It submits that the
critisisms voiced in Mumpakazi are nol *probative of the guilt of the accused” but instead, “are
merely submissions on matters of law designed Lo persuade a Trial Chamber” and as such, are
not admissible evidence”

BACKGROUND
The Role of Dy, Des Forges within Bizimungu et al and the Munvakazi Referral Hearing,

4. On 31 May 2003, Dr. Alison Des Forges appeared as a witness for the Prosecution in
Bizimungu ef al. Her testimony continued until 23 June 2005. During this period, Des Forges'

' Prosecuior v. Casimir Bizimnage of af, Case No, [CTR-99-50-T, “Justin Mugenzi's Motion o Admit into
Evidence the Transcripts from the Mympakasi Referral Hearing™ filed on 13 bday 2008, para. 21, ("Molon™),
The Molion &5 brought pursuant to Rude 89 {(C) of the Rules. See afso Proscowior v Yussuf Mumeakasf, Case Wo,
ICTR-97-36-R11bis,

= A application far rafermal to a State 15 made pursuast o Rule 1 &is of the Rules of Procedure and Evidence,

* During his submission, Mr, Obote-Chdora stated that the report "Mails to provide the following information, the
qualifications, expericnce, and expertizse of Human Rights Watch rescarchers. [t (mls to provide the rmethodolugy
used by Human Rights Watch researchers. It faills o provide the criteria used i identifving and selecting
witpezses for interviews, Tt lals w provide gualifications, txperience and poditical affiliation of witnesses
selected for interview, 1t also fails, Your Honowr, 1o provide human rights reports covering this perind.™ Seg T.
24 April 2008 p. 5.

! The Defence submils that the transcript must be admitied “in order for the Chamber to make a o per
assessment of the miegrity, or otherwise, of the Proscoalor’s position in the inslant case.™ See fizimumie of of |
fltien, para. 2,

' ., “Réponses et Arguments de 1a Défense du Dr. Casimir Bizimungu 4 la Requete Insitulée: s)ustin Mugenzi's
Maticn t Admit intg Eeidence the Transeripls from the Munyakazi Refereal Hearing, #%, filed on 19 May 2004

* fd. “Prosecution's Response to Justin Mupenzi's Motion 1o Admit inte Evidence the Trangeeipes rom the
MMunyokaesf Referral Hearing”™, Mled on 19 April 2008, pars. 21, (“Response™),
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book, Leave Nowe to Tell the Story, and a repont entitled “Organization of the Civilian Self-
Defence,” based upon research which she supervised, were admitted into evidence.”

5. Counsel for Justin Mugenzi, Prosper Mugiraneza and Dr. Casimir Bizimungu cross-
examined the Witness. On 31 May 20035, the Defence for Justin Mugenzi submined an oral
motien, requesting that the Chamber exclude any porions of Dr. Des Forges” testimony for
which she would not reveal her sources® In an oral ruling delivered on 14 June 2005, the
Chamber denied the motion.” 1n a subscquent wrinen decision, the Chamber explained its
ruling by noting that non- d]SC]DSUI‘E af sources affected the weight, rather than the
admissibility, of Des Forges' testimony.'

6. The 11 pis referral hearing for the Muymyakazi case was held on 24 April 2008, BRW
submined an amicus curiae brich, which outlined perceived failings in the Rwandan judicial
system. The repont was based on research supervised by Dr. Alison Des Forges. During the
hearing, the Prosecutor questioned the brief, crlttmsmg the methodology emploved by HRW
and the conclusions reached within the report.'

7. In the Bizimuneu et al case. the Defence for Prosper Mugiraneza called Dr. Mark
Lawrenge McPhail as an expert witness on 24 April 2008, During the examination-in-chief of
the Witness, Counsel for Mugiraneza questioned Dr. McPhail about the evidence submitied
by Dr. Des Forges in 2003, focusing primarily an her research methodology. ' This line of
questioning was continued by Counsel for Justin Mugenzi. Within his cross- ::xammauon
Counsel quoted a number of the Prosecutor’s submissions in the Mumyakari referral hearing."?
Following an objection from the Prosecution, the Chamber ruied that the Defence could not
read from a draft transcript of the hearing, or refer to statemcents made by counsel speaking
from the bar." The Defence for Justin Mugenzi then filed the instant Motion.

DISCUSSION
Applicable Law
§. Under Rule 89 (C), the Chamber has broad discretion to admil any cvidence which it
deems to be relevant and of probative value.'* The party moving for the admission of the

documents bears the burden of establishing prima facfe that the document is relevant and has
probative value.™

TT. 31 May 2005 p. 35,

¥ T. 31 May 2005 p. 94.

YT, 14 June 2005 p. 58

M finimungu et af | Decizion on Delence Motion for Exclusion of Ponions of Testimony of Kxpert Witoess D,
Alison Des Forges, 2 Scplember 2005, para. 32

T 24 April 2008 pp. 7, 8. 9, 10,

12 T, 24 April 2008

T, 24 April 2008 pp. 77. 75,

T, 24 April 2008 pp. 73, 79

* Rule #9 ¢C), Rules of Procedure and Evidence. Bizimungw ef af, Docision on Defence Motions to Admi
Church Becords and Scheol Hecords, (Rule 89 (C3) {TC3, 2 June 2008 (“Bi-fmurgm Decision™), para. 9,
{ritalions omitted).

" Rizumungpu Decision, para, %,
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9. Evidence will be considered relevant, for the purposes of Rule 89 (C), if it can be
shown that a connection exists between the evidence and proof of an allegation sufficiently
pleaded in the indictment."’

10. Evidence tendered before the Chamber has pml:natwc value if it tends to prove or
disprove an issue and has sufficient indicia of refiabilicy.’ * The requirements for reliability are
low at the initial stape of admissibility and the moving party need only demonstrate “the
beginning of proof that evidence is reliable.” "*

I1. Finally, it has been held that any information related to the testimony or credibility of a
witness should be treated as relevant and probative,

Hleave the requirements under Rule 89 (C) heen met with vespect to the final travscripts?

12. The Chamber [inds that the transcript of the Munyekari referral hearing lacks the
necessary probative value to be admitted under Rule 89 ().

13. Although there is Trial Chamber jurisprudence which supporis a presumption in
favour of admission in circumstances where the material sought t¢ be admitted concerns a
witness's credibiliny, the Chamber finds that there are significant considerations to outweigh
any such presumption in this case.

14, The Chamber finds that the actual criticisms in the Munyakazi referral hearing do not
tend to prove or disprove the issue of Des Forges™ credibility in Bizimungu ¢t al The
Prosecution’s criticisms of Des Forges in the Aunyokazi case were directed towards the
methodology employed by HRW and its researchers in that case. Consequently, the EI'IIIEISII'ZI&
shed no light upon the value or credibility of her testimony in a separate and unrelated case.”
The Chamber notes, in panicular, that evidence sought to be admitled comprises oral
submissions made from the bar table

15. The Chamber also notes that the Defence seeks to attack the two contrasting positions
taken by the Prosecution in relation to Des Forges® credibility. This is not relevant to the issue
of Des Forges™ credibility. While disparities within an expert witness' (estimony in two
separatc cases may be relevant, inconsistencies in Prosecution submissions is not.

6. The Chamber linds that the Defence has failed to make a prima facie showing of the
probative value of the material sought 10 be admitted.

" i, para,19.

"t 1o, para. 9.

" Myiramarufuka, Decision on Pauline Nyimmasuhuko's Appeal on the Admissibilivy of Evidence. para. 7,

M Procoruter v Mirasloy Kvacks of al, Case Mo, I'T-2%-30/1, Decizion an Defence Maotion to Inroduce Exhibit
Cvidence, 17 April 2001, {"Xvocka decision™).

* During the Prosecution®s oral submission, Mr. fallow and Mr, Obote-Odora ooly referred to Des Forges once.
toling simply that she had supervised the contested research. See T 24 April 2008 p_ 9.

¥ The Chamber previously reached this conclusien during its oral ruling un 1he Munyakazi transeripls on 24
Apeil 2008, S0 T_ 24 April 2008 np. 78, 749,
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FOR THESE REASONS
THE CHAMBER

DEN [ES the Defence Motion in its entirety.

Ehalf of
id K hetn

%

iga Muthoga
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