International Criminal Tribunal for Rwanda 2 8’ ” é
Tribunal panal international pour le Rwanda N—

reTR-39-50-T

ITITT IIHATIIHE

rATENE LNIES ) g 3 _a ?__ 205 B'___
TRIAL CHAMBER II
Before Judges: Khalida Rachid Khan, presiding

I.ee Gacuiga Muthopa
Emile Francis Short

Registrar: Mr. Adama Dieng : \ .

Date: 23 July 2003 T
5

THE PROSECUTOR s

v, OS5«
CASIMIR BIZIMUNGU =
JUSTIN MUGENZI o

JEROME-CLEMENT BICAMUMPAKA 2 M,
PROSPER MUGIRANEZA =/"3
P

Case No. ICTR-99-50-T

DECISION ON JUSTIN MUGENZI'S MOTION FOR CERTIFICATION TO
APPEAL THE DECISION ON MUGENZI'S MOTION FOR FURTHER CERTIFIED
DSCLOSURE AND LEAYE TO RECPEN HI5 DEFENCE

Riile 73 (B) of tite Rules of Procedure and Evidence

OMMice of the Prosecutor:
Mr. Paul Ng arua

Mr. [bukunolu Babajide
bdr. Justus Bwonwonga
bdr. Elvis Bazawule

Mi. Shyamlal Rajapaksa
Wr. Olivier De Schutter

Counsel for the Delence:

Ms. Michelyne C. St. Laurent for Casimir Bizimungu

Mr. Ben Gumpen and Mr. Jonathan Kirk for Justin Mugenzi

Mr. Michel Croteau and Mr. Philippe Larachelle for Jérome-Clément Bicamumpaka
Mr. Tom Moran and Ms. Cynthia Cline for Prosper Mugiraneza




The Proxecwiar v Cavimir Rizfrmumgn et.af, Case Mo, BCTR-99-50-T

INTRODUCTION 2¢l1ls

. On 10 June 2008, the Trizl Chamber rendered 2 decision denying Justin Mugenzi's
Motion for further certified disclosure by the Prosecution and leave to reopen his Defence.!
The Defence for Justin Mugenzi now seeks certification to appeal that Decision, pursuant to
Rule 73 (B}

2. The Impugned Decision held that the Defence had failed w show that four statements,
disclosed by the Prosecution, were prima facie exculpatory under Rule 68 {A)® The
Chamber therefore denied the Defence request for (i) reopening its case in order to call the
makers of the statements to give evidence, or alternatively, {11} for an order that the
Prosecutor make formal admissions of fact with regard to the contents of the statements. The
Impugned Decision also denied the Defence request for further disclosure by the Prosecutor.?

3 On 18 June 2008 the Prosecutor responded 1o the Defence Motion opposing the
request for cerification to appeal.’ The Prosecutor submils that the Defence revisits its
submissions in the original motion, and, that the Defence request would be unlikely to
succeed before the Appeals Chamber. The Prosecutor’s Response also states that the contents
of the four statements are irrelevant to the charges against all the accused in these
proceedings.”

4. The Defence replied to the Prosecutor’s Response on 19 June 2008.7 The Defence
submits that the issues of whether the statements are relevant to the charges against the
Accused, and whether they afTect the credibility of Prosecution evidence, are central to the
request for certification.”

DISCUSSION

3. Rule 73 (B} of the Rules states that teave to file an interlocutory appeal of a decision
may be granted if the issue involved “would sigrnificantly altect the fair and expeditious
conduct of the proceedings or the cutcome of the trial” and where Yan immediate resolution

! Prosecutor v Bizimungm ef of . Cage Wo, 99-50-T. Decizion on Justin Mugenzi®s Motion for Funher Centified
Bisclosure and Leave 0 Keopen his Defence (1), 10 tune 2008 (“Impugred Decision™), The Tmpugned
Devision was rendered in relation w Bizimumew ef af., Justin Mugenzi®s Motion for Further Cenlified Disclosure
and For Leave (o Reopen his Defence, 26 Fehroary 2ME. The Defence request was magde porsuaet to Rule 68
(A} which provides that the “[plrosecutor shall, as soom as practicable, disclose 1w the Defence any material,
which in the actual knowledpe of the Prosecutor may suggest the innocence o mikigate the guill ol the acenged
ar affect the eredibility of Prozecution evidence™

! Bizimurgu ef af, Motion for Certification for Interlocutory Appeal of the Decision on Tustin Mugensi's
Motion for Furnber Certilicated Diselosure and Leave o Reopen his Defence, 13 June 2008 (“Defence
Motion™,

' For details on the contents of the four statements, see Impugned Decision, footnate 2.

! Tmpugned Degision, parg. 20.22.

* Bizimumgi ef ai.. Prosecutor's Response 1o Mr, Justin Mugenzi's Motion for Certification for interlocutory
Appeal of the rial Chamber's Declsion on Justin dugenzi’s Mation for Funher Cenifcated Disclasure and
Leave 1o Reopen His Drelenee dated 1O June 2008, 3 June 208 {“Prosecutor's Responze™),

* Prosacutor’s Response, paras. 12 - 14,

T Bizimungw e gf, Justin Mugenzi's Reply 0 the Proseeolor's Response 1o Mr, Jusiin Mugenzi's Motion for
Certification for Interlocutory Appeal of the Decision on Justin Mugenzi’s Maotion for Further Cerificated
Disclosure and Leave 1o Reopen his Defence datad 10 June 2008, 19 June 2008 ("“Defence Reply').

' Defence Reply. pars. 5.
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by the Appeals Chamber may materially advance the proceedings™. Even where these criteria
are met, the decision to certify is discretionary and should remain exceptional.”

f. In deciding whether 1o grant leave to appeal, the Chamber need not consider the
merit:s of the challenged decision. Rather, a Chamber’s inquiry under Rule 73 (B) will
involve only a consideration of whether the criteria gutlingd in the sub-Rule have been
satisfied.'® However, a Trial Chamber may revisit the substance of an impugned decision to
the extent that this is done within the context of the Rule 73 (B} eriteria.'’

Preliminary Marter

7 The Defence submils that the test applied by the Chamber was toa strict, in finding
that the four disclosed statements were not exculpatory under Rule 68 (A). The Defence
submits that the cormect 1est is whether the Defence had presented a prima facie case that the
material was excubpatory or potentially exculpatory.'® The Defence further argues that the
requirement of defining Lhe material sought with reasonable specificity, only applies where it
is alleged that the Prosecutor is in breach of his Rule 68 obligations."”

B. With respect to the Defence sebmissions on Rule 68, the Chamber recalls that
considerations, such as whether there was an error of law, are for the Appeals Chamber to
determine afier the Trial Chamber has granted certification to appeal. They are irrelevant to
the decision for certification and will not be considered by this Chamber."

Hhether the Defence has Satisfied the Rule 73 (B) Criteria

G, The Chamber will proceed to examine the Defence submissions in light of the Rule 73
{B} criteria. The Chamber will first consider whether the Impugned Decision involves an
issue that would significantly affect cither: (i) the fair and expeditious conduct of the
proceedings; or (ii) the outcome of the trigl. Only if one of those criteria is satisfied, does the
Chamber need to consider whether immediate resolution by the Appeals Chamber of that
issue may materially advance the proceedings in this case.

10. With regard to the first requirement under Rule 73 (B), the Defence submits that the
Impugned Decizion involves an issue that would significantly alleet the outcome of the trial
because the four statements may suggest the innocence of the Accused or, undermine the

®? Bizumargu el of, Decision on Casimir Bizimungu's Request for Certification to Appeal the Decision on
Casimir Bizimungu's Motion in Reconsideration af the Trial Chamber's Decision Dated February B, 2007, in
Relatian to Condition (B) Kequcsted by the United Seates Governmend (TC) 22 May 2007, para b, ("Deision
on Casimir Bizimungu's Request™); Sex afsa, Prosecwior v Karemera ef af., Cage Mo, ICTR-98-44-T, Deciston
an Defence Motion for Cenification w Appeal Decision an Wiltness Prooding (TC), 14 March 2007, parad.

" Decision on Casimir Bizimungu's Request, pars. 7 see alvo ef. Bisimunge ef af, Devision on
Bicamumpaka's Request Pursuant o Rule 73 for Certilication o Appeal the | December 2004 *Decision an the
Bdotion of Bicamumpaka and Mugeng for Diselosure of Relevany Material® (107, 4 February 2005, para. I8,
see ofve, Prosecutor v Milofevid, Case Me. I'T-02-54-T, Decision on Prosccution Motion for Cenilication of
Trial Chambeer Decizion oo Prosecution Maotien for Wair Dire Proceeding (TCY, 20 June 2005, para.4.

" Prosecutor v. Bagosora et af . Cave Mo, ICTR-98-31-T, Decision on Request for Ceification Conserning
Sullwiency of Defence Wimess Summaries (TC), 21 July 2005, para. 5, citad in Bagoaserr ef al | Deciion on
Moiion for Reconsideration of Slandards of Standards for Granting Certification of Intetlocutory Appeal (T'C),
16 February 2006, para, 4,

2 Defence Malion, puras, 9 — 25,

Y Defence Mation, paras. 29 - 32,

b Birimangu ot al, Decision on Bicamumpaka's Reguest for Cenification (TC), 4 February 2005, para 28
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credil ility of Prosecution evidence. The Defence arpues that had the statements been
diselu sed earlier in accordance with Rule 68 {A), they could have bizen used (o raise douhbt as
to the Accused's guilt, and thus, significantly affect the cutcome of the wial.

11.  The Chamber will now tum to consider the Defence submission that the contents of
the f ur statements could significantly aflect the outcome of the trial. In doing so, lhe
Cham per recalls that it may revisit the substance of the Impugned Decision 10 the exent that
it 15 d e within the cantext of Rule 73 (B).

12, The Chamber recalis that the slatements detail activities of the Rwandan Patriotic
Frori (“*RPF™ during the genocide, including infiltration of rcadblocks, and attacks in
speci ic focations - some resulting in a large number of deaths. FHowever, as set out in the
Impu sned Decision, the Chamber does not consider these statements to be relevant to the
charg =3 against amy of the accused in these proceedings.'” The Chamber thercfore finds that
the is wes in the Impugned Dexision could not significantly affect thz outcome of the trial.

13.  As the Defence has failed to satisfy the first requirement u der Rule 73 (B}, it is not
neces sary for the Chamber to consider the Defence submissions with regard o the second
requi ement, Accordingly, the Chamber Ninds that the Defence has 7ailed to satisfy the criteria
for ce tification to appeal under Rule 73 {B).

FOR THESE REASONS, the Chamber
DEN ES the Defence Motion in i@ew.

Arus. a, 23 July 2008 -

W Bag Impugned Decision, paras. 13, and 15, The Chamber considered: (i) the issue of whelher the RPF were
infilte: zing already established roadblocks is nob relevaol to whether the Acused pave orders L establish
roadb scks for the purpose of killing Tutsis, as alleged by the Prosecution: (0 details of RPF atiscks being
carrie- pul jp specific locations, as set out in the stalements, does not demonstrie that members of the Interim
Gover iment ne longer had the nevessary conlrol w perform their responsibilitier as Ministers; and (i3} the issue
of 4 [: ge number of deaths in Bwanda, resulting fromt RPF attacks, does not nesate the cccurrence of genocide
in Ew nda in 1994,
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