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INTRODUCTION 

I. On 10 June 2008, the Trial Chamber rendered a decision denying Justin Mugenzi's 
Motion for further certified disclosure by the Prosecution and leave to reopen his Defence.' 
The Defence for Justin Mugenzi now seeks certification to appeal that Decision, pursuant to 
Rule 73 (B).1 . 

2. The Impugned Decision held that the Defence had failed to show that four statements. 
djsclosed by the Prosecution, v,ere prima facie exculpatory under Rule 68 (A).1 The 
Chamber therefore denied the Defence request for (i) reopening its case in order to call the 
makers of the statements to give evidence; or alternatively, (ii) for an order that the 
Prosecutor make formal admissions of fact with regard to the content~ of the statements. The 
Impugned Decision also denied the Defence request for further disclosure by the Prosecutor.' 

3. On 18 June 2008 the Prosecutor responded to the Defence Motion opposing the 
request for certification to appeal.5 The Prosecutor submits that the Defence revisits ,ts 
submissions in the original motion, and, that the Defence request would be unlikely to 
succeed before the Appeals Chamber. The Prosecutor's Response also states that the contents 
of the four statements are irrelevant to the charges against all the accused in these 
proceedings.' 

4. The Defence replied to the Prosecutor's Response on 19 June 2008.' The Defence 
submits that the issues of whether the statements are relevant to the charges against the 
Accused, and whether they affect the credibility of Prosecution evidence, are central to the 
request for certification." 

DISCUSSION 

5. Rule 73 (B) of the Ru \es states that leave to file an interlocutory appeal of a decision 
may be granted if the issue involved "would significantly affect the fair and expeditious 
conduct of the proceedings or the outcome of the trial" and where "an immediate resolutmn 

'Prostc•wr ,. Bi:rmungu el~/., Caso No, 99-50-T. Decision on Justin Mogoni,'s MollOn for further Ccnified 
Disclo,ure and Leave to Reopen hi, Oefence (TC), lll June 21!08 (""Impugned Oecision"). The Impugned 
Dec,s,on ""' rendered ,n rcls"on to Bi:rmungu el al , Ju,"n Mugcnzi's Motion for Further Certified Disclosure 
and For Lea,·c lO Rcnren hL< Defence, 26 Fehruar,· 2008. The Detience request"'" m•de pu,,;uant iu Rule 68 
(A) which provides that the ""[p]rosecutor shall, as soon as practicable, disclose lO the Defence an) mate,,.I, 
which in the actual koowledge of the Prosecutor may ,ugge.st the innocence or mitigate the guilt ol tho accoscd 
m afrcot the c,·cd,bility of Pm,ccutioo cv,dcncc."" 
' B;=imungu et ol, Motion for Cert,ficatioo for Interlocutory Appe•I of the Decis,on oo lu,tm Mugen,i 's 
Mo\ioe for Further Certificated n,solosun: and tca,e !o Reopen h,s Defenc,:, 13 June 200S (""Defence 
Motion"), 
' For detail, on the contents of the four statements, ,,, Impugned Decision, footnote 2 
'Tmpugm:<i De<i>'on. paras. 20•22. 
' B,=,mu,rgu el al Pro>ecuoor", Rc,ponsc \o Mr. Juslin Mugcn,i", Mo""" for Certification for Interlocutory 
Appeal of the Trial Chamber's Decision on Justin Mugenzi's Motion for Further Certificated Disclosure and 
Lc•v• to Reupon His Oden« dated 10 June 2008, 13 June 2008 ("'Prosecuior's Rosponsc""). 
'Pro.secutor·, Response, para., 12, 14. 
1 Bdmrmgu el al, Justin Mugen,i"s Reply io lhe Prosc,;u\or"> Rcspun>e \o Mr. Juslln ).lugenzi's Motion for 
Certification for Interlocutory Appeal of the Decision on Justjn Mugenzi'.s Motion for Further ['ertificatcd 
Disclosure and Leave io Reopen hi, Defence daicd 10 June 2008. 19 June 200S (""Defence Reply"), 
' Dctoncc Rep I)'. par,. 5. 
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;i_'!s/14 
by (he Appeals Chamber may materially advance (he procc.:dings". Even where these criteria 
are met, the decision to certify LS discretionary and should remain exceptional.' 

6 In deciding whe(her to grant leave to appeal, the Chamber ne,:d not consider the 
merits of the challenged decision. Rather, a Chambers inquiry under Rule 73 (BJ will 
involve only a consideration of whether the criteria outlined in the sub-Rule have been 
satisfied.10 However. a Trial Chamber may revisit the substance of an impugned deciston to 
the extent that this is done within the context oft he Rule 73 (BJ criteria. 11 

Preliminary Maller 

7. The Defence submits that the test applied by the Chamber was too strict. in finding 
that the four disclosed statements were not exculpatory under Rule 68 (A). The Defence 
submits that the correct test is whe(her the Defence had presented a primafacie case that the 
material was exculpatory or potentially exculpatory. 11 The Defence further argues that the 
requirement of defining the material sought with reasonable specificity, only applies where it 
is alleged that the Prosecutor is in breach ofhis Rule 68 obligations." 

8. With respect to the Defence submissions on Rule 68, the Chamber recalls that 
considerauons, such as whether there was an error of law, are for the Appeals Chamber to 
determine after the Trial Chamber has granted certification to appeal. They are irrelevant to 
the decision for certification and will not be considered by this Chamber." 

Whether the Defence has Satiified the Rule 73 (B) Criteria 

9. The Chamber will proceed to examine the Defence submissions in light of the Rule 73 
(B) criteria. The Chamber "ill first cons,der whether the Jmpugned Decision involves an 
issue that would significanlly affect either: (i) the fair and expeditious conduct of the 
proceedings; or (ii) the outcome of the !rial. Only if one of those criteria is satisfied, does the 
Chamber need to consider whether immediate resolution by the Appeals Chamber of that 
issue may materially advance the proceedings in this case. 

10. With regard to the first requirement under Rule 73 (B), the Defence submits that the 
Impugned Decision involves an issue that would significantly affect the outcome of the trial 
because the four statements may sugge11 the innocence of the Accused or, undermine the 

' Bbmungu <I al, Deds;on on Casimir Bi,imungu•, Request for Certification lO App<al the Dcci,ion on 
Casimir Bizimungu', Motion in Rccon,ider>1ion of the Tnol (hambet's Deci<ion Dal<~ February ~. 2007. in 
Relation to Condition (B) Requested by the Umtcd State, Govcmmcn! (TC). 22 May 2007, para.6. ("Decision 
on Casimir Eli,imungu', Rcquc,t"); See al.rn, Prosec•lor v Kar,me,a <I al. Case Ko. ICTR•98-44•T, Deci,ion 
on Defence Mo\ion for C,nifL,aLion io Appeal Decis,on on Wi\ne<, Proofing (TC). 14 March 2007, pora.4 
'" Decision on Co.,irnir Bizirnungu', Request. par,. 7; see also e g. 81:rmungu et al. D,mion on 
B,c,mumpaka", Request Pu,,;uon\ to Rule 7J for Certif<caHon lO Appeal the I December 2004 ·Decision on the 
Motion of Bicamumpak, and Mugcn,i for Disclosure ol Rclc\ant Mate,ial' (TC). 4 February 2005. para 2~; 
see al,o, P'"""""'', .W,/oJevrC, Case No. IT-02-54-f, Decision on Prosecution Motion for CcnifLcauon of 
Trial Chsmbcr DcC<,ion on Prosecution Motion for Voir Dire Proceeding (l C). 20 June 2005. para.4. 
'' hosccu/or ,. Bagoso,a <1 al_ Ca,,c No. ICTR.9S-4 I-T, Decis,on on Request fo, CcnifLcOl,on Concerning 
Suffi"enC)' of Defence Witness ~ummaries (lC). 21 July 2005, p•ra. 5, cited in Bagosora el al. Docis,~n oo 
Motion for Rccons,dcration or Si>ndot<ls of Standard< for Oranting Certification of Interlocutory Appeal {TC). 
16 February 2006. para. 4, 
"Defence ~fol ion, paras. 9 - 28. 
"Ddene< ),{ot,on. para., 29 - 32. 
' 810,mungu ,•1 al. Dcmion on Bicamumpaka 's Roq"est fo, ('e,1;1,,,.,on I fC). 4 fehruary 200S. para 28 
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credil ility of Prosecution evidence. The Defence argues that had the statements been 
discl< sed earlier in accordance with Rule 68 (A), they could have t,,en used to raise doubt as 
lO the Accused's guilt, and thus, significantly affect the outcome oflhe trial. 

11 The Chamber will now tum to consider the Defence submission that the contents of 
1he f •ur statements could significantly affect the outcome of the trial. In doing so, the 
Chan ber recalls that it may revisit the substance of the Impugned )ecision lO the extent that 
it is d me within the context of Rule 73 (B) 

12. The Chamber recalls that the statements detail activities "f the Rwandan Patriotic 
Front ("RPF") during the genocide, including infiltratjon of rc.1dblocks, and attacks in 
spcci ic locations - some resulting in a large number of deaths. !-lowever, as set out in the 
Impu ;ned Decision, the Chamber does not consider these statem<'nts to be relevant to the 
charg ,s against any of the accused in these proceedings." The Chamber therefore finds !hat 
the is ,ues in the Impugned Decision could not significantly affect the outcome of the trLal 

13. As the Defence has failed to satisfy the first requirement u der Rule 73 (BJ, 1t is not 
nece, ;ary for the Chamber to consider the Defence submissions ,vith regard lo the second 
rcqui ement. Accordingly, the Chamber finds that the Defence has :' ,iled to satisf)· the criteria 
for c, 1ification to appeal under Rule 73 {BJ. 

FOR THESE REASONS, the Chamber 

DEN ES the Defence Motion in i/ety. 

Arns a, 23 July 2008 / 

/ ) ;c _..-----' 
n beJ1alf of 

1d Khan 
sid' g Judge 

"See Impugned Decision, paras, 13, and IS. The Chamber considered: (i) the issue of whether the RPF w,re 
,nfillr, :,ng alrea<ly estabhshed roa<lblock< LS not rel,s·ant to whether the Ac:used gave orders <o e<tabl,st, 
roadb ,ck, for th, purpose of killing Tut>IS, " alleged by lhc Prosecution; ("I detail, of RPF an,cks b<ing 
came out ,n specific locauon<, a, set out in the statements, does not demonstr Ile that memt>crs nf the Interim 
Go,c, ,mcnt no longer had the ntces,ary oon~ol lO perform <heir ri:sponscb1htic, as Ministers, and (i,i) ot,c '""' 
oh r, ge number of deaths in Rwando, resulting from R.PF otmcks, does "ol ne,ate the occurrence of genocide 
in Kw nd, in 1994, 
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