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1. The tenth trial session in this case started on 26 May 2008 with the contimuation of
the Accused Ndindilivimana’s defence. The Accused Wzuwonemeye began presenting his
defence case on 23 June 2608.

INTRODUCTION

2. On 3 March 2008, the Defence for Nzuwonepeye (“Defence™ filed the current
motion requesting that some of the evidence adduced during the Prosecution case he
excluded because they relate to acts notspleaded i6 the ‘Indictment,’ The request includes
cited references to the testimonics of Prosccution Witnesses. ANK/XAF, DA, LN, AWC,
ALN, DY and Alison Des Forges. The Fm;ccutmn and the other Defence tcam’ did npt
respond to the Motion.

DELIBERATIONS

3. The Defence contends that its right to a fair trial, as defined in Anicle 23{4)2a) of the
Statute of the Tribunal, was vielated when the Prosecution introdoced cvidence of acts not
charged in the Indiciment. Specifically, the Defence contends that evidence led on the
following acts should be excluded: the sexual assault of the Prime Minister, roadblocks, an
assembly on 9 April 1994, the meeting in the night of 6-7 April 1994, RECCE reinforcement
of the Presidential Guard during the night ol -7 April 1994, the mecting on 7 April at BSM,
the failure i act with respect to the UNAMIR soldiers on 7 April 1994, and the RECCE
Baualion's mission to guard minislers at the Hotel Diplomat.

4, Pursuant to Rule 89 (C) of the Rules of Procedure and Evidence {“Rules™), a
Chamber may admit any relevant evidence that it deems to have probative value. Evidence is
deemed (o be relevant if 2 connection exists berween the evidence sought to be admitted and
an element of a crime that is sufficiently pleaded in the indictment.® The Trial Chamber can
exclude relevant evidence if it is determined that its probative value is substantially
outweighed by the prejudicial ellect.” Admissibility of evidence should not be confused with
the assessment of the weight w0 be accorded to the evidence, an issuc that the Trial Chamber
will decide after hearing the totality of the evidence.*

3 The Accused’s right (o a fair trial pursvant 1o Anticle 20 of the Statule includes the
right to be informed of the charges against him in a timely manner, In Kupreskie et af, the
Appeals Chamber concluded that “this translated to an obligation on behalf of the
Prosceution 1o state the material facts underpinning the charges in the indictment, but not the
evidence by which such material facts are to be proven.™ The Appeals Chamber applied the
Kupreskic et el reasoning in the Natetific and Martinevic case as follows:

' Megwonemeyve Defence Motion 1o Exchude Evidence of Acts Mot Charged, Pursnant 1o Article 20 1CTR
Statute, filed on 3 March 2008,

T Prosecuror v. Edguond Karemera, Mathien Ngirumpeorie amd Soseph Azirgreng, Casa Moo [ICTR-93-43-T,
Decitien on Jeseph WNororera’s Motion o Fxclode Evidence of Material Facts Mot Charged in the Indictment
(TCh 18 March 2064, para. 3.

Y Prosecutor v Zoran Kupreskic, Miriian Kupreshic, Vlatke Kupreskie, Drage Josipovie, Dragen Popic and
Flefimir Seniic, Case No. [T=93=16=A, ludgment {AC), 23 October 2001, para, 31,

! Prasecution v, Arséne Shafem Nexhobalt and Pauline Myiramawhike e of . Cise Mo, [CTR-97-21-ART3,
Decision on the Appeals by Pauling Nyiramasuhoko and Arsene Shalom Mwahobali on the “Decision on
Defence Urgent Motion Lo Declare Parts of the Lividence of Witnesses BY and ABZ Jnadmissible™ (ACT), 2 July
2004, para, 15,

* Kupregkie of of , Jodgement (AC), para. BE.

Prosecutor v. Augustin Ndindiliyimana et af., Case No. ICTR-00-36-T 2/11
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Whether particular facts are “material” depends on the nature of the Prosecution case.
Whete the Prosecution alleges that an accused personally committed the eriminal acts in
question, it must, so far as possible, plead the identity of the victim, the place and
approximate date of the alleged crimimal acts, and the means by which they were
committed “wilth the greatest precision.” However, fess detail may be acceptable if the
“sheer scale of the alleged crimes makes it impracticable 10 require 2 high degree of
specificity in such matters as the identity of the victims and the dates for the commission
of the crimas". Where il is alleged that the accused planned, instigated, ordened, or aided
and abetied the alleged crimes, the Prosecution is required to identify the “particular
acts” or “the particular course of conduct™ on the part of the accused which forms the
basis for the charges in question.’

G. An indictment that does not set forth with sulficient detail the material facts of the
Prosecution case is defective.’ In Kupreskic er al., the Appeals Chamber emphasized that an
Accused can only be convicted for crimes charged in the indictment.® If the defect in the
indictment is caused by an omission of a count or charge against the Accused, rather than the
omission of & material faet underlying a charge, then the defect cannot be cured.”

7. The Appeals Chamber {urther held: “If the indictment is found to be defective
because of vagueness or ambiguiry, then the Trizl Chamber must consider whether the
Accused was nevertheless afforded a [air trial, or, in other words, whether the defect caused
anyv prejudice to the Defence.™™ In exceptional circumstances, a defective indictment can be
cured if it is found that the Prosecution subsequently provided the Defence with “timely.
clear and consistent information detailing the factual basis underpinning the charges against
him.”'' The Appeals Chamber stated:

Whether the Prosecution cured a defect in the indictment depends, of course, on the
nature of the information that the Prosecution provides to the Defence and on whether
the information compensates for the indictment's failure 1o give notice of the charges
asserted against the accused, Knpreskid considered that adequate notice of material facts
might be communicated to the Defence in the Prosecution's pre-trial brief, during
disclosure of evidence, or through proceedings at trigl. The tming of such
communications, (he imperance of the information te the ability of the accused to
prepare his defence, and the impact of the newly-disclosed material facts on the
Proseculion's case are televant in delermining whether subsequent communications
make up for the defect in the indiciment. ™

8. The timeliness of an ohjection contesting the leading of evidence on a material fact
not pleaded in the Indictment is important, In the pre-trial phase, the Defence can file a

b Peosecwtor v Mladen Natetilic omd Finks Martinovic, Case Mo, |T-98-34-A, Judgment [AC], 3 May 2008,

para. 24 {relying on Xupreskic of al).

" The Prosecuior v, Anetrd Niagernra, Emmanie! Bagambifi, and Sumuef Imanithintwe, Case Mo, ICTR-99-46-

Ay Judgment (ACY, 7 July 2006, para, 22; (eiting W Knpreskrc e of, para. 1 14).

¥ Kupreskic ei g para. 113; See also Nvagerira et af  para. 28.

? The Prosecnror v Théonette Bagorora, Gratiea Kobidips, Aloyy Meohabuse, amd Anatofe Nsengiyumva, Case

mo ICTR-95-41-AR73, Docision un Aloys Wabakoze's Interlocutory Appeal on Questions of Law Baised by

the 29 June 2086 Trial Chamber I Decision on Motian for Exclusion of Evidence (AC), 13 Seplember 2006,
ra. 29,

¥ Kupreskic et of | para. 114.

" Kupreskic ot al, para. t14; Miagerura ol ol pars. 28,

't Bogasora of afl para. 290 (citing o Prosecutor v Eliezer Nipilegeks, Case Moo WTR-98-14-A. Judgernent

(ACY 9 Tuly 2004, para, 197).

Prosecutor v. Augustin Ndindilivimana et al., Case No. [CTR-00-56-T ETAN |
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timely motton challenging the form of the indiciment, and during trial it can interpose a .

specific objection at the time that the evidence is introduced.” When the Defence objects ina
timely manner, then the burden is on the Prosecution to prove that the Accused’s ability to
prepare his defence was not materially impaired or prejudiced.'® If on the other hand, the
Accused fails to raise the objection at trial, then the onus will be on the Defence 10 prove that
the ability to prepare its case was malerially impaired or prejudiced.” However, if the
Accused does not object at the time the evidence is introduced but does so befors the ¢lose of
the irial, then the Trial Chamber must determine whether the burden has shifted o the
Defence.'® In making that determination, “the Trial Chamher should take into account factors
such as whether the Defence has provided a reasanable explanation for its failure to raise its
ohjection at the time the evidence was introduced and whether the Deferice has shown that
the objection was raised as soon as possible thereafter.”

0. The Chamber will assess each request for exclusion in light of the principles culined
above.

Point 1- Sexual Adssonlt of Prime Minister Agothe Uwifingivimana

10,  The Defence requests that allegations of scxupa! assault on Prime Minister Apathe
Uwilingiyimana from the testimonies of Prosecution Witngsses Alison Des Forges and ANK
be exclueded kecause they are not pleaded in the Indictment and because they are more
prejudicial than probative.

1l.  The Defence specifically requests exclusion of the cvidence of sexual assault on the
Prime Minister given by Witnesses Alison Des Forges and ANK, that in the context of the
Prime Mmlster 5 alleged kllllng, a bortle was shoved into her vagina' ® and that she was shot
in the vagina.' ® The Accused is charged with the murder of Agathe Uwilingiyimana as a
crime against humanity (Count 4) and as an allegation in support of other counts in the
Indictment *® Specifically in paragraph 103. the Indictment charges that the Accused tortured
and killed Prime Minisler Uwilingiyimana. Sexual violence can be considered a form of
wriure.”’ The Chamber therefore finds that the evidence of sexual assault is relevant and
admissible in support of the properly pleaded material facts relating to the charge of murder.

12, The Defence submils that the prejudicial elfect of the evidence concerning sexual
assault outweighs its probative value, especially since the Accuscd is charged with rape in
two other counts on a separate set of facts (Counts 6 and 8%, and such evidence may Laint
the allegations of rape already charged in those counts. The Chamber is not convinced by this

" Bagasora et af, para. 45,

i Bagerarg e ol parg. 43

" Nipitegeka, para 199-200,

'* Bagosora of af . para. 43,

? Bagosora ef af, para. 45

" VWitness Alison Des Farges, T. 20 Scptember 2006, p. 47,

" Witness ANK, T. | Sepember 2005, p_ 18

- Paragraphs 38 and 48 {conspiracy; Couct 1); paragraph 113 cotmbined with paragraph 103 (monder as a war
¢rite. count T).

 penseceror v Sean-Pawd Ahayese, Case No, 1CTR-94-4-T, Tudgement (1C), 2 Scplember 1998, paras, 597-
J98,

2 The Accused is charged with rape as enme against humanity (Count 6) and the Viclation of Article 3
Common W the Geneyva Conveptions and Additional Protocal 11 for rape, humiliating and degrading treatment
{Count B).

Prosecutor v. Augustin Ndindiliyimana et af., Case No, ICTR-00-56-T 4/11
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areument. At the end of the case, the Chamber must deiermine whether each charge
contained in the [ndictment has been proved bevond reasenable doubt. For example, the Tact
that the Indictment contains multiple counts of murder does not mean evidence in respect ome
murder will cause prejudice to the other charpes of murder. There is no reason why such
prejudice should exist in the case of charpes of sexual viclence. As eatlier siated, the
evidence of sexual assault is relevant and admissible in supporlt of the charge and
circumstances sumounding the Prime Minister's murder. The Defence request is therefore
denied.

Paoint 2- Roadblacks

13.  The Defence contends that neither the Accused nor members of the RECCE Battalion
were charged in the Indictment with any allegations conceming roadblocks, but that
Prosecution Witness DA testified to Nzuwonemeye fssuing onders and the RECCFE Bartalion
executing such orders to put up and man roadblocks, while also ensuring compliance with the
orders. It requests the Chamber to exclude all testimony from all witnesses concerning
roadblocks, Although the Accused requests a bianket exclusion of all wstimony regarding
roadblocks, the Chamber will only evaluate the precise evidence indicated by the Defence in
its Mation, such as that of Winess DA and Wilness Colonel Marchal,

14, Witngss DA testified that following President Habyarimana's plane crash on 6 April
1994, an assembly was convened at Camp Kigal attended by 300 to 350 soldiers. He said
that Major Nzuwonemeye addressed the assembly and ordered that vehicles be brought cut 1o
block the road to the Prime Minister’s residence as well as other roads. He further testilied
that the vehicles were brought out that night ™ Witness Marchal testified that thers were
soidiers from the RECCE Batalion at cermain rpadblocks, which delayed a UNAMIR
detachment sent to escort Prime Minister Uwilinglyimana to Radio Ewanda. The Chammber
avermuled a Defence objection 1o this evidence on the basis that it was adduced in the context
of how Witness Marcha] was unable to accomplish the task of escorting the Frime Minister.™

15, When read together, Paragraph 38 and 39 of the Indictment, relating to the count of
conspiracy 1o commit penocide, state that before the Prime Minister, Apathe
Uwilingivimana, and the 19 Belgian UNAMIR soldiers were killed on 7 April 1994, the
Accused Nzuwonemeye asscmbled his troops at Kigali Military Camp te inform them of the
President’s death. [n his address to the troops, it is alleged that he identified the enemy as the
RFF and called on his troops to eliminate its accemplices within the country before taking on
the enemy. The Chamber finds that this allegation is sufficicntly precise. as it indicates the
time of the event, its location, the persons present and the general content of an address given
by the Accused.

16.  The Chamber finds that Witnesses DA and Marchal's testimonics concern the event
alleged i paragraph 39 of the [ndictment. Witness DA's testimany regarding the roadblocks
is part of the specific contents of the Accused’s address and instructions to the troops at
Camp Kigali, and the realization of those instructions. As noted by the Chamber during
Wiltness Marchal’s estimony, his evidence regarding the roadblocks was given within the
context of the events surrvunding the Prime Minister's death. As evidence adduced in
support of a properly pleaded allegation in the Indiciment, the Chamber concludes that

T, 10 January 2005, pp. 30, 44, 47-48,
Ll o3| January 2008, pp. 58-03.

Prosecutor v. Auprusiin Ndindiffvinana et of, Case No. ICTR-00-56-T s
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Witnesses DA and Marchal's testimonies regarding roadblocks is relevant and admissible
and rejects the Defence’s request for its exclusion.

Point 3- Assembly on 9 April 1994

17.  The Defence reques!s the exclusion of Prosecution Witness ANK/XAF's testimony in
so far as it relates to the Accused, in his capacity as Commander of the RECCE Batualion. '
addressing troops at an assembly on 9 April 1994 .

18. Duting examination-in-chief, Prosecution Witness ANK/XAF testified that apar
from the meeting held on the might of 6 Aptil 1994 at Camp Kigali, he also recalled a
subsequent meeting that had taken place in the alermoon of 9 April 1994, although he could
not be sure of the dale, but it was some days afier the death of President Habyarimana.
Prosecution Witness ANK/XAF testified that the Accused was present at this assembly and
addressed the soldiers who had remained at the camp.™ Witness ANK/XAF's recounted
Major Nzuwonemeye's speech as follows:

“Major Hzuwonemeve said words to the effect that the soldiers who were still in the camp
had to go out and go to the war fronl and help the others. He then crilicised the soldiers who
were not assisting the others, He made speeific reference to me, saying that [ took food stock
10 Tutsi and that [ killed apother Hula. And when he said this, he was looking specifically at
me. He added that saldicrs, such as mysel [ should be sacked from the army and that | should
also po and participate in the Gehting, even though it was known that | had a health problem
and T had a certain level of disability so that | should not be panlicipating in the fighting.”

ANK/XAF furher explained that following the mecling, squadron leaders ordered their

ln::r:rps2 to 2o to various places, and some of them went 1o Nyamirambo where killings took
1}

place.

19.  The Chamber notes that this particular mecting is not specifically mentioned in the
Indictment. The Defence, however, (s not clear why it wants the meeting to be excluded, or
how pans or the whole of the meeting are prejudicial to the Accused; it simply asks that the
entire mecting bt excluded because it is not mentioned in the Indictment. During the
examination-in-chief of Witness ANK/XAF, the Defence objected to evidence of kitlings at
Nyamirambo as new crime sites, and that the lestimony was inadmissible hearsay. The
Chamber further notes, however, that no specific objection was raised about the alleged
meeting of 9 April.?’ Furthermore, Defence Counsel cross-examined the Witness on the
meeting and challenged the possibility that meeting took place **

20, The Chamber finds that having failed to raise a timely objection to the meeting, and
having proceeded to cross-examine Witness ANK/AF on it, the Defence has not shown as
the moving parly, how the requested testimony is prejudicial o the Accused and why it
should be excluded. The Chamber therefore denies this Defence request for exclusion.

Point d- Meetings of 6-7 April 1994

¥ T, 1 September 2005, pp. 27-28.
¥ T.1 September 2005, o 29

T 1 Scplember 2004, pp, 29-35.
T, 2 September 2005 pp.16-18.

Frosecutor v. Augnstin Ndindilivimana ef of., Case No, [CTR-00-56-T 611
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21.  The Defence submits that evidence from Prosecution witnesses, including, but not

limited to Wimesses AWC, ALN, DY, and LN regarding the Accused’s presence at a

meeting in the night of 6-7 April 1994, should be excluded. It avers that the evidence is = - .
prejudicial since it is relied upon o suppor the charge of conspiracy in the Chamber's

Decision on Defence Motions Pursuant to Rule 98 #is*°, but is not pleaded in the Indictment

in relation 1o the Accused,

22, During examination-in-chicf, Prosecution Withess AWC testified that on the night of
6-7 april 1994, he received a phone cali from Colonei Bagosora requesting that the Accused
Nzuwonemeye be informed that there would be a meeting of the general sialf headquarters.™
Prosecution Witness AWC testified that the Accused briefly spoke to Colonel Bagosora over
the phone, and shorly thereafier, lefl the building heading in the direction of the meeting
venue.”! Prosecution Witness AWC went on to testify thal after the meeting, the Accused
retumed to his oflice arcund 4 or 5 am. and convened a meeting of the squadron
commanders. Counsel for Nzuwonemeye did not object to the evidence b-emg led and cross-
examined the witness on the Accused’s alleged presence at this meetmg

23, Witness ALN testified that on the night of 6-7 April 1994 the Accused Nzuwonemeye
attended a meeting held at the Chief of Stait's office located within Camp Kigali. Witness
ALN testified that he knew where the meeting was held because the Accused received a
phaone call, and after that, he saw the participants cntermg} the meeting hall, including G2 and
(i3 officers, Colonel Bagpsora and Major Ntabakuze”™ Witness ALN testilied that the
mecting lasted approximately forty-five minutes afer which the Accused called a meeting af
the squadron commanders within RECCE Battalion.”* Counsel for the Aceused did not make
any contemporansous objections to this line of questioning and ¢ross-examined the witness
extensively an the issue, cven entering an exhibit to contradict Nzuwonemeye's presence at
the meeting,”

24, Prosecution Witness DY testified that on the night of 6-7 Aprit 1994, afier Major
Nzuwonemeye made @ statemnent (o the RECCE Batalion regarding the President’s death, g
warrant officer informed the Major that he had received a 1elephone call from headquaners.
According to Witness DY, the Accused went 1o his office 10 receive the 1elephone call, spoke
to the persan on the other line, came out of his ollice and told Captainr Sagahutu that be was
going to attend a meeting at headquarters.” Counsel for the Accused did not make any
contemporancous objections to this line of questioning pursued by the Prosecution; ner did
he cross-examine the witness on the issue.”

25, The Defente also abjects to the admission of Prosecution Witness LN's testimony
about a meeting allepedly held on the night of & April 1994 in the x-ray building of the
mililary hospital. Wiltness LN testified that the purpose of the meeting was to avenge the
death of the President and to find ways of killing opposition politicians. The meeting was

 Filed 20 March 2007

™ T_1% January 2006, p. 28-29,

YT 18 January 2006, pp. 29-30.

27,18 lanuary 2006, pp. 60-62, 67-68: T, 19 January 2006, pp. 5-7.

= Adtbough Wiabakuze iz spelled in a different way, it is clear from the cireamstances (hat the person refermed w
is indecd Major Niabakuge.

Y 1. 29 September 2004, pp. 44-44,

YT, 5 Ouaober 2004, pp. 3-16.

®T_23 Sanuary 2006, pp. 35-36.

YT, 24 January 2006, p. 1151

Prosecuinr v. Augustin Ndindiliviniana ot al, Case No. ICTR-00-56-T 711
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chaired by Colonel Bagosora and attended by other senior military officials including
Mtabakuze and Ntibihora. At some point in the night, the meeting was adjourned and
transferred to another location, thought to be the peneral stafl headquarters.”® During
examination-inchief, Counsel for the Accused objected to the testimony on the basis of
hearsay and that the questions were leading* However, no objection was raised alleging
lack of notice. Furthermore, the Defence cross-examined the witness on the meeting. ™

26, The Chamber notes that ncither the meeting of the ofMicers of the general staff, nor its

alleged predecessor in the x-ray room held during the night of 6-F April 1994, is mentioned

in the [ndicrment. Under the count of conspiracy o commit genccide, Mzuwonemeye is .
specifically chargad with the killing of Prime Minister Agathe Uwilingiyimana and her 10

Relgian UNAMIR escons, and with a meeting prior to the alleged murders at Kigali military

camp over which he presided.’’ More generally, elements of the Presidential Guard, the
Reconnaissance Battalion and frrerahamwe are accused of murdering or seeking 1o murder

all political figures in the Dppﬂsiﬁﬂn.“

27, Atthe contested meeting, which allegedly took place on the same night that President
Habyarimana's plane crashed, witnesses have testified that Nzuwonemeye was present along
with Colonel Bagosora and other senior military oificials. Due to the timing of the alleged
meeting and the seniority of those mililary officials present, the Chamber finds that it is a
material fact 1o support the count of conspiracy and should have been pleaded in the
Indictment.”

28, The Chamber notes, ag mentioned above, that the Defence made no contemporaneous
objection when the four witnesses westified about Wzuwonemeye's presence at the 6-7 April
1994 meeting and no reasonable explanation had been provided for its failure to object at the
time the evidence was imtroduced or as soon as possible thereafler. This means that the
burden shifts to the Defence to show that it suffered prejudice in the preparation of its case.
The Defence asserts that it has suffered prejudice since the Chamber used the testimony
about the meeting in suppor of its Decision on the Defence’s motion for gequitial to retain
the charge of conspiracy in the [ndictment.** The Chamber, however, finds that the Defence
cross-examined Witnesses AWC, ALM and LN on the issue of the meeting, and even
admitted exhibits contradicting the Accused's prescnce at the meeting.” [n the case of
Witness DY, the Defence had notice that the witness would speak to that meeting from his
withess statement, but chose pot 1o cross-examine him on the m:::ting_'“‘ Furthermore, the
Defence for Wzuwonemeve has only just begun 1o substantially present its case and has time
to cali witnesses to defend against this allegation, and avoid any real prejudice. The Chamber

* T 12 Scptember 2005, pp. 54-61, 66

¥ 7. 12 September 2005, pp. $9-61.

T 14 September 2005, pp. 21-22.

*" See paragraph 35 of the Indictment,

 Ser paragraph 48 of the Indictment,

' See similar lactual circumstances in Prosecutor v. fario Kodic and Mario Cerkez, Case No. [T-95-14-20A,
Tudgement {AC), 17 December 2004, paras. 144 and 147, where a cenain meeting was decimed to be a material
fact that should have beet pleaded in the Indictment. The meeting was between civilian and military leaders and
preceded 2 massacre thet wok place the foflowing day, See also Kedic ged Cerbes, Judgement (TC), 26
February 201, para, $3 [,

" Decisien an Defence Motions Pursuznt (o Rule 98 &5, 20 March 2007, para. 18, point 11 {Comrigendum Filed
on 18 June 2007,

 See exhibil no, T8, T, 12 January 2006, pp. 67-68.

* Witness Slatement, Prosecution Witness DY, 2 October 1997,

Froxecutor v, Augustin Ndindiltyimana et af., Case No. [CTR-00-56-T &/11
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concludes that the Defence for Mzuwonemeye has not suffered any prejudice by the
introduction of evidence regarding the 6-7 April 1994 meeting. The Chamber denies the
request.

Fuaing 53- RECCE reiwtorcement of Presidential Guard o Prime Mimister's Residence and
Kimihurura

29.  The Dcfence requests exclusion of evidence from Prosecution Witnesses AWC and
ANE/XAF that following the meeting with squadron commanders on the night of 6-7 April
1994, Nzuwonemeye ordered Captain Inngeent Sagahutu to deploy his soldiers to reinforce
the Presidential Guard at the Prime Minister's house, and the subsequent execution of that
order. The Defence claims that this testimony retates to acts not charged in the Indictment.

30,  The Chamber recalls that under the charge of conspiracy, the Indictment alleges
responsibility on the pan of elements of the RECCE Battalion for the murder of Prime
Minister Agathe Uwilingivimana and her 10 Belgian UNAMIR escorts {paragtaph 38}, and
that prior to these murders, the Accused Nzuwonemeye assembled a meeting at Camp Kigali
to infprm his troops of the death of President Habyarimana {paragraph 39). The Indictment
also alleges that elements of the Presidential Guard and the RECCE Battalion assassinated
many Rwandan political figures (paragraphs 40 and 48). Count 4 of the Indictmem charges
Nzuwenemeaye with the murder of Prime Minister agathe Uwilingivimana, en Belgian
LNAMIR peacckeepers, and athers as crimes against humanity (paragraphs 103-105). Count
7 of the Indictment charges the accused with the murder of the ten Belgian UNAMIR
soldiers, amongst others, as a violation of Article 3 Common to the Geneva Conventions and
Additional Protocol [

3l.  The Chamber finds that the witnesses™ evidence regarding Nzuwonemeye's alleged
arders is relevant to the above charges in the Indictment. Here, the material facts are that
there was a conspiracy Lo kill the Prime Minister and others, that those killings took place on
7 April 1994 at her house, and that the Accused bears responsibility for those acts through
the actions of soldiers under his command. The Chamber finds that these facts are
sufficiently pleaded, and that the testimony in question was led to support those lacts. The
Defence request for exclusion is therefore deniad.

Poini 8- 7 dpril Meeting at ESM

32.  The Defence for Nzuwonemeye requests that the evidence by Prosecutlion Wilness
A on the Accused™s participation in the 7 April 1994 meeting at ESM be excluded because
it is an act not pteaded in the Indictment. It notes that this act was relied upan by the
Chamber in its decision on the Aceused’s motion for acguital pursuant to Rule 9B bis
following the completion of the Prosecution’s case, as cvidence, which, if believed, could
suppor the charpe of conspiracy.

33, Wilness DA 1estified that Major Nzuwonemeye. in his capacily as commander of the
RECCE Bautalion attended a mecting on 7 April 1994 between 9:00 and 10:00 am with
almost alt senjor officers at the Ecole Mititgire Supérienr (ESM)LY

T V1 January 2005, pp. 55-56.
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34, The Chamber notes that the meetimg of 7 April 1994 at ESM is specified in [hL
Indictment, however no reference is made to Nzuwonemeye's involvement in the meeting. "
Counse] for the Accused did not object to the evidence 23 1 was adduced and did not
guestion the witness regarding the Accused’s alleged attendance st the meeting throughout
the Counsel’s three-day cross-examination,” Prosecution Witness DA testified over three
years ago, and the Defence has not given any explanation as to why an carlier objection was
not made. At this stage of the proceedings, in order for the Chamber to exclude this evidence,
the Defence must show that its ability to preparc its case was materially impaired or
prejudiced by the admission of the evidence. The Defence explains that it has been
prejudiced because in its decision on a motion for acquitial, the Chamher relied on the
evidence 1o deny acquitlal on the change of conspiracy to commit genocide.”

35.  The Chamber recalls that a Rule 98 5is Decision does not make a finding of guilt, but
determines whether the Accused should be acguined on a charge because of lack of evidence
adduced in its supporn. In this case, the Chamber’'s Rule 98 &y Decision relied on the
evidence of Nzuwonemeve's presence at the ESM meeting as only one of many examples to
maintain the charge of conspiracy against the Accused, The Chamber also recalls that the
bulk of the Accused's case has not yet started, and so the Defence still has time to call
witnesses 1o testify against this allegation if it so wishes. The Chamber therefore finds no
prejudice to the Defence by mainmining the evidence regarding the 6-7 April 1994 meeting
and denias the Defence request.

Foint 7- Faifure 1o Act on 7 April in Respect (o the Belgian UNAMIR saldiers

36.  The Defence requests the exclusion of any testimony alleging the Accused’s failure to
act during the meeting on 7 April 1994 on grounds that this failure to act is not charged in the
Indigtment.

37.  In the Motion, the Accused poimis to no specific wntness festimony where his
presence and failure to act at the meeting on 7 April 1994 is alleped.”" Without being seized
of precise evidence which is alleged (o be prejudicial, the Chamber dismisses the Accused’s
reguest for exclusian on this point.

Point 8 RECUE Cuards at the Hoted Diplamea

38, The Defence reguests the exclusion of all evidence, not limited to Prosecution
Witness DY s testimony, in so far as it relates o members of the RECCE Batmiion on 7
April 1994 who were given a mission to protect MRND ministers and prominent members of
President Habkyarimana’s circle at the Hotel Diplomat, The Defence moves for exclusion on
the basis that this act is not charged in the Indictment althaugh it is charged in a prior
Indictrment.

39, During his testimony, the witness described his panicipation in this mission, which
started on & April 1994, although he was al the hotel on 7 April 1994 as well. He recallad
seeing  Casimir Bizimungu, Pauline Nyiramasuhuko, Justin Mugenzi and  Aneaus

** Ser parargruph 47,

** T 12 Janwary 2005, T 18 Janoary 2005, T 19 January 2003,

¥ Decision on Defence Motions Putsvant o Rute 98 Afs, 20 barch 2007, para. 18, point 11 (Comigendum filed
on 18 June 20077,

1 Defienee Motion, paras. §0-62.
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Ntarmabyalito, and soldiers such as Augustin Ndindiliyimana, Augustin Bizimungu, Colonel
Ntibigaraba, and Major Karangwa in the course of his mission. The witness did not apt.mf}
whom he saw on what date, at what time, and the activities they supposedly engaged in.’

4. The Chamber notes that the Defence has not indicated any prejudice it has suffered
through Witness DY’s testimony conceming the mission to protect some politicians at the
Hotel Diplomat. [n addition, no contemporanecus a::bjectmn was made during the testimony, -,
nor was the wilness cross-examined on his mission.” The Chamber finds that without an
indication of why and how the testimony is prejudicial 1o the Defence, the request is

dismissed.
THE CHAMBER THEREFORE -‘i“ - Ti‘ﬂgu
\\h
DENIES the Motion in its entirety. .5‘ VI ’4
Y&
Arusha, 4 July 2008 b i
’ \‘} —— g”,
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e e
Asoka de Silva aghrid Hikmegt
Presiding Judge Judge
[Seal of the Tribunal]

**T. 23 January 2008, pp. 57. 60,
**T. 24 Januvary 2006, pp. 11-51.

Seon KiPark
Judge
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