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T Prosecutar v. Jaseph Keayahashi, Cuse Mo [CTR-94-15-T , 2”? 6

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the “Tribunal™),

SITTING as Trial Chamber TI composed of Judges William H. Sckuie, Presiding, Arlette
Ramaroson and Sclomy Balunigi Bossa (the “Chambery,

BEING SEFZED of the Requéte de Joseph Kamyabashi en réowveriure de sa défenve aux
fing d'incture D-2-23-C & sa fiste de témaoins et produire le dossier Gacaca du témoin a
charge (04, filed confidentially on 2 June 2008 (“Kanyabashi's Mation")

CONSIDERING the:

“Réponse de Arséne Shalom Niohebali & la requéte de Joseph Kanyabashi en réowvertre
de sa défense aux fins d'inclure D-2-23-C a sa liste de témoins et produire le dossier
CGacaca du idmoin a charge OA", filed confidentially on 5 Junz 2008 (“Ntahohali's
Response™),

“Pmsecutor’s Response to the requéte de Joseph Kampabashi en réouverture de sa
défense enix fing d'inclure D-2-23-C & sa liste de 1émoins et produire le dossier Gacocd
du rémoin & charge A", filed confidentially on 6 June 2008 (“Prosecution’s Response™);

“Réponse de Sylvain Nsabimana & la requéie de Joseph Kanyabashi en réouveriure de sa
difense awx fins d'inclure [-2-23-C & yu Hste de témoins et produire e dossier Gacaca
du témoin a charge Q4 déposée fe 02 jurn 20087, filed confidentially on 6 June 2008
{*Nsabimana’s Response™):

“Réponse de Pauline Nyiramasuhuko 1 la requéte de Joseph Konyabavhi en réouvernire
de sa difense aux finy d'inclure D-2-23-C & sa liste de Wmoiny el produire le dossier
Gacaca du témoin a charge JA7, filed confidentially on 9 June 2008 (*Nylarmasuhuka's
Response™);

"Réplique de Joseph Kumyabuoshi aux réponses duw Procureur, de Niahobali el de
MNsabimana & sa requéle en réowwerture de sa défense aux fins d'inclure D-2-23-C & 50
liste de (émoins et produire le dossier Gacoca du lémoin & charge 47, filed
confidentially on 9 June 2008; {“Kanyabashi's First Reply™

“Dupligue Syivain Nsabimana (sic} la réplique de Joseph Kanyabashi & la véponse de
Sylvain Nsabimana diposée le 6 juin 20087, filed confidentally on 12 June 2003
{Nsabimana's Rejoinder);

“Reépligue de Joseph Konyabashi & lo réponse de Nyiramasuhuko & sa requéte en
réonverture de sa difense aux fins o inclure D-2-23-C 4 sa liste de témoins er de
produire le dossier Gacace du iémein & charge (A4 et & la duplique de Syfvain
Nsabimana ™, filed confidentially on 12 Jung 2008 (“Kanyabashi's Second Reply™;

BEING ALSQ SEIZED of the Kequéte de Joseph Kenpabashi aux fins d'ordonner des

mesures spdciales de protection concermant le #émoin D-2-23-C, filed conlidentialiy on 3
June 2003 ("Kanyabashi's Motion for Protective Measures™);
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CONSIDERIN{ the:

“Prosecutor’'s Response 1o the ‘Requéte de Joseph Karyahashi awx fins d ordonncr des
mesures spécivles de profection convernant fe témoin D-2-23-C' 7, filed confidentially on
6 June 2008,

“Réponse de Sylvain Nsubimana 4 la Requéte de Joseph Kanyabashi aux fins d'ordonner
des mesurey spéciales de protection concernant le temgpin [-2.23-C déposée le 03 juin
2008", filed confidentially on 6 june 2003;

“Réponse de Arséne Shalom Ntehobali & la Requéte de Joseph Karyabeskhi aux fins
d'ordonner des mesures spéciales de protection concervant le temain D-2-23-C7, filed
confidentially on 9 June 2008;

CONSIDERING Lhe Statute of the Tribunal {the “Statute”) and the Rules of Procedure and
Evidence [Lthe *Rules™;

NOW DECIDES the Motions pursuant to Rule 73 (A) of the Rules, on the basis of the
wrillen bricfs filed by the Parties.

INTRODUCTION

. Asa preliminary matter, the Chamber observes that the Parties should exercise their
right to file responses and replies to a motion in a concise manner and refrain from filing
numerous and repetitive documents. For instance, the Chamber notes that Nsabimana's
Rejoinder docs not contain any new element but appears to be a mere repetition of his
Response. Therefore, the Chamber will not consider the Rejoinder while adjudicating the
Motion.

2. On 20 May 2008, the Chamber declared Kanyabashi’s Defence case closed but for one
remaining withess not yet availabie to testify.'

3. On 2 June 2008, the Defence for Kanyabashi filed a motion requcsting the re-opening
of Kanyabashi's case and the admission of new evidence. Five Annexes are attached to the
botion.

4. On 3 Junc 2008, the Defence for Kanyabashi filed a motion requesting special
protective measures for Witness D-2-23-C if that Witness was to be added to Kanyabashi’s
list of witnesses pursuant to the lirst motion. Seven Annexas are arached 1o the Motion.

SUBMISSIONS OF THE PARTIES
Kanyabashi’s Motion

5. The Defence for Kanyabashi requests the re-opening of Kanyabashi's case 1 add
Witness D-2-23-C to its witness list and introduce the Gaeara file of Prosecution Withess
QA and (wo documents from the President of the Gacaca Court, dated 11 April and 22 May
2008 {Annex 11). Ahernatively, the Defence requests the Chamber {o order that Prosecution
Witness QA be recalled for funher cross-examination,

' As of 20 May 2008, the Defence tor Kanyahashi was capected to sl vwo more witnesses, On 19 June 2008,
the Chamber granted Lthe Defence’s request to remave one of the witnesses from Kanyabashi’s wilness List,
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The Prasecutor v. Joseph Kanyabashi. Case No. fJCTR-36-15-1 {‘2 b ?q

§.  Regarding the request to call Witness [-2-23-C, the Defence states that it first met that
witngss in February 2008, At that time, the witness did not agree to testify. [n April 2008, the
Defence approached Witness [D-2-23-C again, who agreed (o meet the Defence away from
his couniry of residence. As soonh as the Defence had organised the necessary travel papers, it
met Witness D-2-23-C on 24 May 2008, afier the close of Kanyabashi's Defence case. At
that time, Witagss D-2-23-C accepted to testify before the Chamber.

7. The Defence submils that Witness D-2-23-C is expecied to lestify about the EER, about
the alleged fabrication of evidence by severel Prosccution witnesses members of [buka; 10
contradict Prosecution Witnesses S5 and 5U"s allegation that Kanyabashi regularly attended
meetings at the préfecture office;? 1o testify about (he transfer of refugees w Nyange therebry
being the only witness challenging Prosecution Witnesses QBQ, QY and 5Y's wstimony and
to give ¢vidence about the beginning of the killings in Rango and corroborate several
Defence wilnesses' testimony that Kanyabashi was not present at Rango market on Thursday
21 April 1994,

8  Regarding the request 1o introduce inte evidence the Gacaca record of Prosecution
Witness QA, the Defence comends that Prosecution Witness QA was convicted by the
(Facaca Coun in 2006, that is afier his restimony in March 2004 The executive secretary of
the national service of the Gacaca jurisdiction authorized the Defence to access the Garaca
record of Witness QA on 3 and 8 May 2008. (Annexes 111, 1V) and the Defence for
Kanyabashi received a copy of the Cacaca reporl together with a confirmation of the
President of the Ngoma Gacaca court, dated 11 April 2008, The Defence received a second
conftrmation that Witness QA’s judgement had not been appealed on 22 May 2008, On each
page of the Gacace record, stamps are alfixed verifying the authenticity of the document
{Annex i}

9. The Defence submits that the content of Prosecution Witness QA’s (acaca record
contradicts his testimony in these proceedings on the following elements: Wilness QA
testified before Lhis Chamber that afler Kanyabashi held a meeting at Ngoma belween 18 and
21 April 1994, the massacres intensified. In the Gavaca record, Witness QA stated that alter
the said mecting, the population erected roadblocks to ensure the security and that no one
was killed. Furhermore, Witness QA testified that he was never present at a roadblock or
pariicipated in lootings between April and July 1994 and that accusations alleging his
participation in the genocide were nol true whereas according to the Gacaca record, Witness
QA admitied to have been present at roadblocks and was convicted and sentenced to 25 years
imprisonment for having participated in attacks, looted, killed and been present at
roadblocks. Finally, the conviction of Witness QA contradicts hiz assenion dwring his
testimony that that Muslims did not panticipate inn the killings in Ngoma.

I0.  Alternatively, the Defence requests to recall Witness QA for cross-examination
considering the inconsistencies of Witness QA’s lestimony and the content of the Gacaca

report.

! According 1o lhe Defence, Witness D-2-10-Y also testified on that matier, but was not constantly present at the

prifecture office,
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Prosecutian’s Response

11. The Prosecution opposes the Motion. [t submits that the Defence has failed to show any
exceprionai circumstances to re-opcn its case. The proposed evidence of Witness D-2-23-C s
of limited probative value; it is neither new nor crueial, and several Kanyabashi witnesses
have already 1estified about similar elements.

12.  The Prosecution contends that the re-opening of the Defence case would cause a delay
in the proceedings, lead 1o the waste of judicial time and therefore prejudice the other parties.

3. The Prosecution submits that the Defence bas failed to discharge its burden to show
that |he proposed evidence could not have been previously obtained or presenled. The fact
that the Defence identilied D-2-23-C as a potential witness only in February 2008 showed the
Diefence’s lack of diligence considering that the Defence had years to prepare its case.

14, ‘I'he Prosecution further objects to the admission of Witness QA’s Gacoca record into
evidence. [t submits that notwithstanding Rule 8%, the Trial Chamber has a duty 1o ensure the
fairness of the proceedings to all the Parties and that it would be manifestly unfair o Witness
QA to have the Cacace reconds admided into evidence without giving the witness an
OppoTLInity to explain his participation in the Gacaca proceedings.

15. Regarding the Defence’s altemative request to recall Witness QA, the Prosecutor
submits that the discretion to reeall a witness must be exercised sparingly. Witness QA
1estified over four years ago and the Defence failed to cxplain when they first applied for the
authorisation 10 obtain the (acaca records, which was granted to thern on 3 Apnil 2008.

Mtahabali’s Response

15, The Defence for Ntahobali opposes the Motion. The Defence states that Wimess D-2-
23-C's expected testimony is coversd by Kanyabashi’s previous wiinesses. Furthermore, the
addition of a witness at this late stage of the proceedings would breach Nmhobali’s right to
an expeditious trial.

17.  Regarding the request 1o introduce Witness QA’s Gacaca record inte evidence or to
recal]l the witness For further cross-exemination, the Defence submits that the Defence for
Kanyabashi has been in possession of the documenls sought 1o be admitted since 11 April
2008, more than a2 month before the closere of Kanyabashi’'s case. The Delence for
Kanyabashi could therefore have informed the Chamber of its potential intent to adduce
further documenis before the closure of its case.

Nsabimana's Response

i8. The Defence for Nsabimana opposes the Molion regarding the request fo re-cpen
Kanyabashi’s case and ¢all Wimess D-2-23-C. The Defence submits that Kanyabashi lacked
diligence in obtaining the new gvidence and that the re-openitig of the case at this late stage
of the proceedings jeopardizes Nsabimana®s right t an expeditious trial,

12. The Defence does not oppose the admission of Witness QA’s Gavaca record but
requests to further cross-examine Witness QA if recalled.
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Nyiramasuhuko's Response

20.  The Defence for Nyiramasuhuko opposes the Motion, submitting that late conlirmation
of a witness to testify does notl amount to “exceptional circumstances” warranting the re-
opening of a case. This would allow any Party to call potential witness who, at the time of the
presentation of its case, refused to 1estify because of fear. The Defence asserts that all iterns
indicated in Witness D-2-23-C's will-say have been covered by other witnesses of
Kanyabashi,

21, As for the production of Wilness QA’s Gacaca records, the Defence submits that
Kanyubashi fziled to file a request while his case was still on going. On 6 May 2008,
Kanyabashi withdrew Witness D-2-14-M who was expected to 1estify about Witness QA's
Gacaca conviction and Kanyabashi could have filed his request for the production of QA’s
Gacaca records since then.

Karmyabashi's Consolidated Repiy

22, The Defence for Kanyabashi replies that when Kanyabashi’s case was closed on 20
May 2008, it was nol in a position 1o inform the Chamber about its intention to call Witness
[}-2-23-C because the Witness had not yet agreed to testify and the Defonce did oot know the
actual content of his expected estimony. The Defence states that Wimess D-2-23-C's will-
say is relevant in its entirety and that failure to hear him might affect the faimess of the trial
because Witness D-2-23-C will testify on tabrication of Prosecution evidence. However the
Chamber may chose 10 limit his testimony to paragraphs 1 t0 3, 910 12 and 27 to 36 of the
witness' will-say if it considers that hearing the witness on all items indicated in the will-say
will iengthen the proceedings unnecessarily.

DELIBERATIONS

Re-opening of the Case: Addition of Witness D-2-23-C tp Kanyabashi's Witness List
and Introduction into Evidence of Prosecution Witness QA’s Gacaca Record

Additian of Witness D-2.23-C

23, The Chamber recalls that according to ICTR jurisprudence, a Chamber may aliow the
re-opening of a case for the introduction of new evidence under exceptional circumstances.”
The maving party must show that, with reasonable diligence, the evidence could not have
been identified and presented during its case in chief® In addition, the Trial Chamber
exercises its discretion as to whether (o admit the evidence, taking into account the probative
value of the evidence and the need to ensure a fair trial. The probative value of the new
gvidence needs to outweigh the prejudice caused by delaying the fair and expeditious

Y} The Prosecutor v, Delafic ef al, Case No. ICTY-1T-96-2 1-Abis, Appeal Judgement, 2 February 206 para,
288; The Prosecwtor v Zigiranvirass, Case o, ICTR-2001-73-T, Decision on the Progecution Jainl Mation lor
re-opening ite Case and for tecongideration of the 31 Janwary 2006 Decision on the Hearing of Wilness
Bagaragara via Video-link, 16 Wovember 2006, pera.ld, fhe Prosecwior v Npiramasuhcko ef @i, Case No.
IS TR-98-42-T, Decision on Nyiramasuhuko's Motion far Disclosure of Documents under Rule 68 and for Re-
wpering of ber Case, 19 April 2008, para, 45,

' The Prosecutor v. Delalic e of, Case Mo, ICTY-IT-96-2 1-Abes, Appeal Judgement, 2 February 2001 [Fare.
2B3; The Prareentor v, Karemiera of af, Case Mo, ICTR-98-44-T, Dacision on the Prsecution Motion 1o
Reopen Tis Case and on the Dulence Motion ta File Another Rule 98bis Motivn, 19 April 2008, parg. 60,
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conduct of the proceedings.” Factors to be considered include the advanced siage of the trial
at which the evidence is sought to be adduced, the potential delay in the trial and the effect of
bringing ncw evidence against one accused in a multi-defendant case.”

24, The Chamber recalls the Defence submission that it met Withess D-2-23-C for the first
time in February 2008, that the Defence anempted to persvade D-2-23-C to testify bul only
succceded on 24 May 2003 alter Kanvabashi’s case was closed, due to the witness® fear for
his life.

25. The Chamber considers that while the Defence indicates why it was not able o request
the addition of Witness D-2-23-C before 24 May 2008, it does not provide any reasons for
having identified Witngss D-2-23-C at such a late stage almost threc and 2 half vears after the
filing of ils Pre-Defence Boef in Decemnber 2004, [n addition, the reluctance of a witness to
testify before the Chamber during the presentation of a Pany’s evidence, docs not of and by
itself justify the re-opening of a case. Otherwise any party wonld arguably move for the re-
opening of its case as and when a potential witness who, at the time of the presenuation of its
case, refused to testify but later an, accepts o Lestily. The Chamber also recalls that the
Cefence for Kanyabashi had sulficient opporiunities o review Kanyabashi’s case in its many
requests to vary Kanyabashi's witmess iist since the filing of ils Pre-Defence Brief” For these
reasons, the Chamber finds that the Defence has failed to demonstrate that with reasonable
diligence, the evidence could not have been identified and presented during its case in chief.

26,  In addition o the Delence’s fatlure to demonstrate due dilipence in identifying and
presenting the evidence in a timely manner, the Chamber notes that Witness D-2-23-C is
cxpected to tesafy about the beginting of the killings at Rango and Kanyabashi's absence at
Rango market on 21 April 1994; about events at the EER: about Kanyabashi’s presence at
the préfecture oflice contrary to Prosccution Witnesses 35 and 5U's testimony; about the
refugees at Nyange and Rango; and finally about the zlleged fabrication of false evidence by
Prosccution Witnesses QG, Q1, QY, QJ, SU, 85 and RL. The Chamber considers that even if
these elements might be relevant to Kanyabashi’s casc and might have some probative value,
the Chamber has already heard many wimesses on these matters.® Furthermore, the Chamber

P The Prosecutor v, Detolic of al, Case No. ICTY-IT-96-2 |-Abis, Appeal Judgement. 2 February 2001 pars,
383 The Frosecwror v. Nehomifige, Case Mo, ICTR-2001-63-T, Decision on [efence Motion in Order o
Admit inte Lvidenee the Ceortified Copy Conform ko the Criginal of the Extrajudicial Declaralion of Prosecution
Woiltnesses, 14 August 2007, para, 7.

® e Frosecutor v Pelalic er al, Case No. ICTY-IT-9&21-Ahis, Appual Judgement, 2 Febryary 2041, pars.
290; The Prasecutor v. Zighrameirace, Case Mo, [CTH-Z001-73-T, Decision on the Prosceution laint Motion for
re-opening it2 Case and for reconsideration of the 11 January 2006 Dwecision on the Hearipg of Witness
Bagaragagn via Video-link, 16 Novemibor 20068, para. 16

7 See for example: Fhe Prosecutor v Npiromeasabube e af, Case Mo, ICTR-98-42-T Degision oo Ranyabashi's
Mutivas for Modification of his Witness List, 21 March 2007, The Prosecutor v. Nyiramasuhuke ot af, Case
Mo, ICTR-9%-42-T, Decision on Kanyabashi's Three Motions to Yary His List of Withesses and tg Admit
Writlen Statements undder Rule 92 bis, 12 April 2008, The Prosecudor v Nviramasuhuko of of,, Cage No, ICTR-
SH-AZ-T, Decision on Kanyabashi's Motion o Yary His Witness |List Pursuant wo Bole Ther, 15 February 2008,
* Witnesses D-2-10.%, [-14-0, D-2-YYYY, M2-16-P, D-2-51, D-2-13-1 and [»2-14-D restified about the
beginning of the killings at Rango; Wilnesses D-2-YYYY ., [-2-5-1, 13-2-13-D, D-2-16-F and D-2-10-Y testified
aboul Kanyabashi's abgence &l Ranpo sarkel om 2] April 1994, On EER events: Kaovabashi Wilnesses
Bemadette Kamanzi and D-2-[0-Y; Wahobali Witnesses WTHSA, WOMNA, Ralph Lake, and MMBNP.
Wiltness D-2-10-Y testified about Kanyabashet's prescnce et the préfecives office Witness De2-11-10 has
challenged Wilness SLs testimony regarding S10s presence al the préfectoral office. Witness D-2-10-Y
westified on the refugees an MNyange; Witnesses D-2-YYYY, 0-2-10.¥, D-2-14-W, 13- 1-4-03 testified about the
refugess at Rangn. Withess U-13-D testified Witness SU's alleged [abrication of evidenee: D-2-18-0 testilicd
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recalls that Kanyabashi’s case lasted ten month and is closed since 20 May 2008; thal
Kanyabashi is tried in a multiple-accuscd cese; that the Chamber is hearing the evidence for
the las! accused; and that the re-opening of the case would funther delay the trial proceedings
thereby causing prejudice to the other parties.

Fhe Prosecufor v. foseph Kanyahashl, Ceese Mo, [OVH-96-15-T

27. Therefore, the Chamber concludes that the Defence failed 1o exercise due diligence in
obtaining the evidence in a timely manner and that the probative value ol the evidence does
not outweigh the prejudice caused by delaying the fair and expeditious conduct of the
proceedings. The Chamber denies the request for re-opening of Kanyabashi's case and the
addition of Witness [}2-23-C to Kanyabashi’s witness list.

28 Accordingly, the Chamber considers lhat Kanyabashi's motion for special protective
measures for Witness D-2-23-C is moot. In addition, the Chamber observes that the Motion
for protective measeres contains [ive annexes of over 30 pages. The Chamber directs the
Parties to refrain from filing lengthy annexes that may not be necessary for deciding a motion
and impede the expediency of the trial,

Admission inte evidence of Prosecution Witness QA s Gaceca Report

29. Under Rule 8% (B) and {C) a Chamber shall apply rules of evidence which will best
favour a fair deiermination of the matier before it and are consonant with the spirit of the
Stature and the Rules and to admit any relevant evidence which it deems to have probative
value. At the admissibility slage, the moving qpart}' needs to show prima facie that the
document is relevant and has probative value.” The probative value of a document also
depends on the authenticity of a document, For the document to be considered authentic, the
Chamber musi be satisfied that there are “sufficicnt indicia of reliabiliy” to warrant its
admission.'

30, ‘Ihe Chamber notes that the Defence requests to iniroduce the entire alleged Gacaca
record of Prosecution Witness QA. The Chamber considers that even if portions of the
alleged (acaca judgement could be relevant to the case of Kanyabashi, these records as
whole, lack prime facie probative value. The Chamber considers that w introduce a contested
Judgement to challenge the credibility of a witness, without hearing that witness on these
issues would Tun contrary to the spirit of the Statute and in panicular, to the principle of fair
trial as provided for in Amicles 19 and 20 of the Statue.'' For these reasons the Chamber
{inds the Gacaca record to be inadmissible under Rule 89 {C).

aboul Witnesses L, RL"s allegad fabrication of evidence: D-2-21-T s expected W testify aboul Wimnesses 00,
QL QY. Q) 5U 5%, and BL 5 alleged abrication of evidence.

* rhe Prosecutor v Hagosora el af, Case Mo, ICTR-98-41, Decision on Niahakuze Motion to Deposit Ceratin
Linited Molions Documents, 19 March 2007, paras. 2,3,

" Bagosora af af., Decision on the Bequest to Admit Uniled Nations Documents into Evidence Under Kule 89
() (TCY 23 May 2006, para. 4, The Frosecuior v Hagorore ef of, Case No, ICTR-98-41. Dectsion on
Mlsbakuze Maolion b Depasit Ceratin United Natiohs Documents, 19 March 2007, paras, 2,3,

" See The Prosecuior v Nehamikigo, Case Mo, ICTR-2001-63-T, Decision on Defence Motion in Order to
Admit inle Evidence the Certified Copy Conform to the Criginal af the Extrajudicial Declarulion of Progecution
Witnesses, 14 Aupgost 2007, para. 7. “Rule B9 B) and C) of the Roles of Procedure and Evidence (*Rules™)
allows the Chamber to apply rules of evidenee which will best favour a fair determination of the matier belore it
&nd are consonant wilh Lhe spirit of the Statute and te Rules and to admic any relevant evidence which i@ deems
to have probative value. The consistent jurisprudence of the tribunel i3 that prior inconsistent staements of the
witness may be pul in cross examinalion and i relied upon ¢an be admited inte evidence.”

Sec also the principles applicd for deciding shmilar situalion whethar 1o tequire » witness to appear for Cross-
cxamination urder Bule 92035 (B, Fhe Prosecutor v Bizimungu et ol | Case Mo, ICTR- 94-50-T, Decision on
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31. In addition, the Chamber considers that, contrary to the Defence submissions, a request
to introduce documents into evidence may not be a matler for re-opening of the case.

32. Thne Chamber will now deal with the altemative request to recall Witness QA on the
content of his alleged GGacaca Proceedings.

Recall of Witness QA for Further Cross-Examination

33, According to the jurisprudence, a Chamber may recall a withess wheme good cause is
demonstrated by the moving party. Factors to be taken into account are the pugpose for which
the witness will testify and the party’s justification for not offering such evidence when the
witness originally testified.” The recall of a witness should be granted only in the most
compelling of ¢circumstances where furlher evidence is of significant probative value and not
of a cumulative nature, such as to explore inconsistencies between a witness’ testimony and a
declaration obeined subsequently. In that case, the Defence may request the recall of a
witness if prejudice can be shown from its inability to put these inconsistencies to that
witness, [f there is no need for the witness’ explanation of the inconsistency, because the
inconsistency is minor or its nature is self-evident, then the witness will not be recalled.”

34. Contrary to the Defence submission, the Chamber considers that Witness QA's
testimony before this Chamber and his alleged statement before the Gacaca count as reflected
in the document annexed 1o the Motion may not reler Lo the same alleged meetings held by
Kanyabashi. While Witness QA testified before this Chamber about rwo meetings held by
Ranyabashi around 13 and 21 April 1994 after the killings had already staried, the statement
in the Gacaca record refers to one meeting convened before the stan of the genocide, without
mentioning a specific date.'* Therefore, the Chamber does not consider that there exists a
contradiction between Witness QA's testimony and his alleged statcment before the Gacaca
courl regarding a security meeting convened by Kanyabashi and the events that followed.

35, However, the Chamber considers that Witness QA’s testimony and his alleged
statements in the Gacacz record are inconsistent regarding Witness QA's presence at

Casimir Bizimungu's Molion to Vary Wilness Lis; and to Admit Evidence of Witness in Written Form in Licu
of Oral Testimony, 1 May 2008, para. 19 citing further case law: “The prin¢ipal crierion for determining
whether a witness should appear for cross-exemination under Ruile 92 bis (L) is the overriding obligation of a
Chamber to ensure a Fair trial under Aricles 200and 21 of the Stalute.”

Y The Prosecufor v Myiramasehuke et af, Case Wo. LCTR-98-42-T, Degision on MNighabali's Steictly
Confidenlia]l Maotion to Recall Witnesses T, QBQ and Y For Additional Crogs-cxamination, 3 Woreh 2006,

ra. 12,

T T Protecuwior v Npiramasefuko of al, Cisc Mo, ICTR-YN-42-T, Decisian on ™lahobali's Striculy
Confideatial Motion to Recall Witnesses TN, QBQ and QY For Additional Cross-esamination, 3 March 2006,
para. 33; The Prasecwior v. Bizimungu er af, Case NWo, ICTR-99-51-l, Decision oo Prosper Mugirancza's
Emergency dMaotion o Recall Witnesses (or Further Testimony, 5 June 2004 peras. 9, 14.

" Gee testimony of Witness OA, T, 1% March 2004 pp. 20-83: T_ 22 March 2004, pp. &, 401-12; Gacaea record,
p- 13 English Trenslution: QA stated: “Belore the genocide stamed, Joseph Kanyabashi convened a meeling
interded for all the population which was held ar the sceteur office. He told us that the situation was critical, and
that, because of the prevailing insecunty we had w defend ourselves, protect our arca against owiside anacks,
and remain vigilant. We immediately armed ourselves and staried manning roadblocks. This was shortly hefore
the killings started. 1 never look part in any gitack during which people were killed. As for rosdblocks, w
manned them just o onsure security bul nobody was ever killed there,”




The Prosecator ¥, Jeseph Konwabashi, Case Mo ICTR-96-15-T ' a i g

roadbl ks’ and Witness QA’s participation in lootings.'® The Chamber considers that the
discrey ancies relate to Wimess QAs credibility and reach the threshold for a recall for
furthe! cross-examination which shall be strictly limited to these eleruents.

36, 1 or thesc reasons, the Chamber allows Witness QA 10 be reculled and cross-examined
by all Partics exclusively on the specific contrmdictions as found in the Gaceca record,
namel whether Witness QA was present at roadblocks and panicipated in lootings between
April; nd July 1994, The Chamber also allows the Prosecution to fu ther re-examine Witness
QA or those maners if it 5o wishes.

FOR " 'HE ABOVE REASONS, THE TRIBUNAL

DENI S the Motion to re-open the case;

GRA! TS the aliernative request to recall Wimess QA;

ORD}I RS the recall of Prosecution Witness Q4 so that the Defence may cross-examine and
the Pr secution may re-examine him exclusively on specific contradictions as found in the
Gaear 1 record, namely whether Witness QA was present at roadblocks and panicipated in

laoting 5 between April and July 1994;

DENT 35 the Motion for protective measures.

A usha, 2 July 2008

Sl thrals

*/illiam H. Sekule
Presiding Judge

Salomy Balungi Bossa
Judge

[Seal of the Tribunal]

" Wien g QA's testimony T. 22 Mareh 2004 pp, 4950 (K283 "G Withess, if T put it Lo you, thal Jean Plerre
Bizimu gu Saysin a ranscript that yww yoursell wers at 3 madblock 1o verify the Jenmtity of people; what would
you say ' A 1 think that concems him, 1 do net feel coneorned by that allegation,™

Annex [, Oecace reeord oo 13 English Translation: QA stawed: “We immedislely armed ourselves aod stared
matnin | roadblacks.[...] A5 for readblocks, we manned them just to ensure sceur. .

" Witn ss QA’s westimony T. 23 March, pp 6, 7 (IC5): “THE WITNESS: Did ! participate in the looting? ]
think 3y s are insulting me, Counsel.  Please don'l insult me, Counsel, pleas: don't insult me before this
Chamb r. Q: Perhaps we didn't understand each olher. [ zaid, Witness, did pouw sns Jepting going on, or did you
see, ev n from a distance, killings going on. 1 did not say that you yourself participaed? THE WITHESS:
Fleaze on't chamge what vou said, You asked if | participated in the looting. I'n an adult. Counsel. Yau can
logk me wp ta Rwapda 2o see how [ behaved there.”

annex [, Gacaca record p. 13 Englizh Translation: (4 stated: I never took pr 1 in any aneck during which
people vere killed. [...] As for looling, everyone was doing it [...] Any Hutu whio ws not gmong those being
hunded bown was fres to take part in (the looting of property ™
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