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I 
/J..•cHwn 0" the Reqi,c,1, tifrh,, kepub/1c uf R,,m,du /<! /,c ~c,·,e,/ ~ll!t and/" Re,p,,i"/ 
'" 1he <m1< u; C",.'"'" Hn<jf, n/ 11/ilf "".I rite IC /J,1A 

hecomc aware thal (IRW am] the JCDAA had filed""''"'·' hriefs which included 

alkgaliom against H"w,da." The Republic of Jh,anda requcsteJ tha! the Chombcr 

allow 11 to rcsponJ tq tlw,c ••issue, and wnccm,··,' 0 as [his re~pon<,c \hluld be vital rn 

enh,mcmg a proper d(,tcrmination ,,I' lhc relt:rral application.'' ·1 he Republic of l(wanda 

stakd that it had neitl1cr hccn fon11ally scf\~d wi1h the um1c·11.1· hrief of the ICDAA, nor 

been given time to file the rcspumc. 11 

Respo11.<e 

5. On S Fd,rua - 2008, the lCDAA Ii led a Response. 11 Although the ICDAA had 

no <Jbjection tu the cpuhlic of Rwanda being ,e,.,.ed with their umi,·111 tmc['"' they 

,,bjected to the Kcrublic "f Rwanda· s requell to respond to !he umicu.1· brief. 15 

G. The ICDAA- advocated ~ literal construction of Ruic 74 of the Rules."' 

submilting that Ruley 74 d<1cs no! ··~pen the door" to responses an<l replies between 

umid. '' In support of this proposition. the JCDAA cited Rule l 03 of the lnternatiC>nal 

Criminal c,,urt (""!CC") Rules ~,r Procedure and l'v1dcnce which e~p)icitl; allows the 

l'msccutor and Do occ the opportunity 1o respond to amicu, c>b,arn!ion~." The 

!Cl)AA submined tl al \\hilc "il seems IDgical that a party in a case. the Prosecutor or 

the Dcfrncc. have 11 'p<l,;s,bility lo react Ill th~ brief of an amicu,·•.'" that all,1w1ng !he 

Republic of Rwand co give more inform~tion limn iLI initial 11micu.1 r>r,cf would rn,k 

con!using the roles f the Panic> and the role of an independent a1111rns in Lhc casc.20 

7 In 1l1e allern 1,vc. hon·cver. lhe ICl)AA r~qucsr~d lhat were !he ChJmh~, t,, 

allLJv, the Republic of Rwanda to rcip~nd to it> um1<·11.1 hricl'. !hat the ICDAA b" 

pcrmntcd to file a teply lo the J'rostcuto(s and Republic of Rwanda"s respon>es w 

"TheRcqu«<, para, 1,2 
'" /h,J, para . .l 
'· !hid r:,r, -I 
'' !b,d para. 3 
· Respon,c or ,lm1c,1., C,mae ln\o,natrnnal Cri,n11rnl Defc11se A1tor,1ey's A»oc1aiL(>rl (WDAA\ 

cegardlllg 1hc R•q<>c>t ~fthc RepuhlJC of Rwanda to file Submissio11, "" the Bnef ~l the l('D.~A. S 
Fcb,uar¥ 2008 (lhc "Rc$p<>nso"J 
1• The Response. par9 ~-
,, lh,d. para. 8 
"!b,d .. para. I! 
'li,id.par:o II. 
'"11,u/.para< 1116 
•"·/hid. para. 17 
,,. lh,d, pars ~1. 

~ 



I 
f)ecnwn on thef R,''I""'" ;,( 1hc Repi,hk ,,j !l"·a,1da '" h,, kn d ,, uh a11d 1,, Resyw,d 
lo lire .1m1n1.1 l ·,,, ""' Bna/.1 '!f HIIW ""'/ 1he /CJ)A A 

their ami,·u,· brief_ a~ wdl as file rcspomes to all the other w>11cus briefs submmcd in 

the present casc. 21 

R. HRW did n(l[ Iii le a Rc:;ponsc. 

DIS(TSSIO:-.C 

,'1,fovt Requests 

9. On 8 

application 1,, 

J\<l\C4bcr :007. the Chamber LaSlled a Dcw,,on granting JIR\V"s 

1·,1c an mn1<·u., bnd." In that Decision. the Chamher sWlcd thm "1 lpon 

submission of the"" icu, brief, !he Prnsccutor and the Republic nfRwanda ma) file a 

Rcsponse.'"1·' 

10. On 6 DecemlJ,cr 2007. the Chamber i,sued a Occi,mn granting (he ICDAA", 

applicaticm to file a11 mnirn.v hriel." In that Occbwn. the Chamber stated !hat "The 

Prosecutor and Rcpu lie of R"anda may !"Lie a Response tn the <1mirns brief within IS 

da;s of rccc,pt of ,a c ··" 

11. On 2 May 2 08. the Chamber issued a Decision instr1tc1ing the Regisltar !O 

appoint Ddencc Co nsel.26 On 15 \fay 2008. the Registrar sent Mr. Jwani Timothy 

;\-Jwaikusa a letter a]fpointing him as Fulgrnce Kay1~hcma·s Dctcncc Counsd. On I 

July 2008. the Char(lbcr issu~d corrigenda adding the Defence t<J those \\ho rnuld 

respond to th~ omi, "·!' briefs of 1-!RW and the ICDAA '' 

12. Th~ Chambct, lhcrc((.,rc considers that the Republic of Rwanda's Requests are 

mnot. ~, !he right to c ,crvcd w11h. and to re;pornJ 10. 1hc amicus brid.s of l!R Wand 

of the lCDi\i\ was •rankd rn the Chamber·~ Decisions ()I' 8 '\J()wmher 2007 and 6 

December 2007. 

-''/brd,parn.s 25,27. 
"Decision on tile Kcqljcs< b; !lunrnn R,gllls \\'a\cl1 for 1,ca,·e w Appc,,r a, Amici/\ ( u,rne ,n !be 
Procctd,n~s for l(eferral ~ftlie lnJ,c,mcnt ae,11r,st I ulgcnc, Ka) ,she ma rn R"anda, 8 ~,wc,nbor 2007 
''l/,id .. p,;a 1-1 -
" llecision 011 lhc Appl1r,1irn l>; The hnematio,,al Criminal Dcfo11co Attocnoy·s A"oco,1wn ([Cl)A,\1 

for Lca>e "' F ,le ., llrid ~' Am"'"' Cw we. (, December 20117, 
-·11,,J.para1;, . 
" Decision on ihc Refcrr:jl or the Application IQ Appoint l)ef<ncc Cmrn,ol. 2 :-.1a; 2008. 
•; Comgcndum IV lhc- D~c,si,,11 nn ,1,c Reque5t by I Juman R igbts Watch for Lca,o 10 Appe"(_,1' ,I"'" us 
c,,,,r,e, I Jul) 1008, cdrrigendL>m 10 the Dw>ioo on the Appl,ca\1"11 I>) tho ln,crn,110,,,1'-\.:rirn1rMI 
Dcfr"ce AnomC'< Asso(1,atl0n (ICDAAJ for I eave w F,k ,Brief as Am,cu, Curiae. I ),ii) 2or1~ '--...._ 

' 

~\r, .£.._..... 



I 
D~mrnn on ,1,., Reque,1., lrif 1h, Re pub/re o/ !/>,,mda ro he Sm·cd l>ith air</ rn Revwid 
w dw Am1cu, Cw•~" l!n<j{, o{IIRW mad t!r<· IC/HA 

Oiffertnriati"" befl<•te11 .4mi<:i 

.!,,/_,·!Viii/ 

13. Although 1he.Chambe1 has cle!crn1ind that the Rcpuhhc oi R"~nda"s Rcquc,ts 

an: moot. the Chamlt,r wi~hcs to darifv the position <>f other amic, with respect to the 

amicJI\ Referral Stattj 

' I ➔ The Chambcl granted the l'ar11es and the Relerral '>talc the nght 10 respond to 

the am1cu1 l>ncfs as the Chamber is of the, Le\\ that the Reterrnl State hds a umquc 

pos1!1on as an om1<1 This d1lfc1cnt1at1on ~mong ""'"I llhl)' be read ,mo the Rules. and 

,s supported by lbe jijrispnidencc 

15. Tile Cl1ambc•f 1101es !llat Rule 74 pnwidc, that "A Chamber may. ii' j1 rnnsi,krs 

1t dcsirahle for the p "per Uetcrmination of the ca~c. im•ite nr gram lca,·c to any Stak. 

organization or pcrs, n to appear bdOrc it and make suhmissions on any i_,,,,c \JNc•/frd 

hy the Chamha."1' · he ('hambcr is of1hc view thJ1 this 1.'.0niing all~ws the Chamber 

wide discretion wit respect to ,nviting om,ci lo prr\\'idc submissions on any 1s.,·11t• 

specified, and that !"'any issue"' "ould not only include amicu, brief, and oral 

,ubmissions. but ma:t also me luck response, t<J amicus briefs. if the Chamber cons,der:; 

such responses woul1 assist in the proper determination of an bsue before 1t. 

16 The Cham be abo noics !hat there is authonly in the Tribunal _jurispnodcncc for 

this interpretation. 

granted the right 

the /)(/garnKo:a referral. 1he Parties and the Netherlands were 

rc,pon<l lo each "thcr1· suhmissions." Jn the llal<'g<'kiman<1 

rderral, 1he Rcferr- I State·, am1n,1 request was granted, but the rcmHining thrc~ 

amirn.,· appl,ca11t.s (11 eluding the lCOi\A) 'were lctt pcnJrng, as the Referral Bench hdd 

"ii \\ill be bencr abl~ to determine whether and prccLscly how 1hc remaining applicants 

111ay assist it after recci, ing the submission, of the Dd'ence and tbe Rcpuhlic llf 

R"anda.·· 10 

-, f,npham odded 
"' P,ourn10, ,-_ /Ja,:am. oar,_ C a,c No, IC I R-200'-S6- I I bis. Ordc'r for Further Suhm1>>1ons Cc,nccrn,ng 
rhe Request fo, Refeirol ul the lndiclmcot 10 the Kingdom of the Netherlands. 31 Janua,y 211117, the 
disp~siuon read "FOR i!J I~. rOR[GOIN(i REASO:\S. rI!E CllAMIJER II. l'<VllT~ the l'art,c.s an<l 
the NotOerlands !o respnpd <o each 1Hhcrs' ,<1h11H«""" orr the quc.,rrons v,,rh,n ~I d•)~ Imm rho date n( 
the presem Unk, · 
'· Pro.ecwor ,, 1/arege~mon«. Case Nn IC] R-2000-ISB-I, Dcci11on nn The Req11e<t h; tho 
R\\al\da, the Kigah Br A"ocMtlOr,, <Ile ICDA,\, and ADAD for Leave tQ .~ppcar 
'iubn11s;i,1n,, as '""" (', ""'', --l Decemhcr 20117 

i 
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Dern, ,,, on 1he /frq,,e.sr, o_/ the Repu6/,c of R»anda ro he.\i•r,ed,-rth ~,id" Respond 
,ur,,c· 'm,cu1C1,,iae//c, 1,nfl/RWa,idrhe/C/JAA 

17 This differcn ldlWn hc\v.·cen the Referral State and ,- her wn1c1 is lhercfNc 

"ithi , the d,snction of the Ch<1mbcr n1e Cham hr,, of 1hc v1<ew that it is esscn11,1i t~,r 

the p oper ddcrmim tion of the case 10 receive as mnch infonnalion as po,siblc fr0m 

1hc R ;frnal St«tc on 11s '"llingncss and capac,ty to gra11t th~,\< ;med a fair trial. 

FOR THE FOREG )l'.'lG IH'.ASONS, THE ('11.\MBER: 

I DF.TER'\-II l::S the Republic of' Rwanda's Requests to be s,-rved ,;,i1h the 

mnicm brief ofl!RW and the ICDAA ao mmJt; 

ll DETFRML ES the Rcpublie of Rwanda·, R~que,,ts 10 prepare wrinen 

rcspons·es !o the omicus r>riefs nf!JRW and the lCDAA clS moot: 

Ir. CLARIFIE} that Rnlc 74 ~llows n Chamber to rcque-t w gr,mt the right 10 a 

Referral Sta c to file a response to any amic10· bridfile<·; and 

I\. DIRECTS .e Rcgistra, of"the !CTR to notLl"y the Re1 ·1blic ofRwanJa, HRW. 

and the !CD A 0fthis Decisi"n witlioul delay. 

1\ru, ha. l Jul) JOO _ m l'nglrnh. 

' ' ~ 
~\'rth (he conscru~h.,IJ i,f 

lnC \1 Weinberg de Roca 
Presiding Ju gc 

I .ee Gacu,ga Cl,Juthoga 
Judge 

(Ahsent during s•gnalure) 

lScal nf(hc Tribunal] 

Rokrt hemr 
Judge 




