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I. The Appeals Chamber of lhc !nlemational Criminal Trihunal for the Prosecution of Persons 

Responsible for Genocide and Other Seriou,; Violations of International Humanitanan Law 

Committed in the Territory of Rwanda and Rwamlan Citizen, Rc,pon,iblc for Genocide and Other 

Such Vinlations Committed in the Territory of Neighbouring Stales, between l January and 31 

December 1994 ("Appeals Chamber" and "fribunal"', re.~pedively). is seized or the "'Requele aux 

fins d"une Clarification sur /"imerprtlation de ''.'liyitegeka"s Decision on 3"' Request for Review'"' 

filed on 17 April 2008 ("Mot.ion for Clarification") by EliCzer Niyitcgcka ('"Applicant"'). 

I. BACKGROUND 

2. On 16 May 2003, Trial Chamber I rnnvic!e<l the Applicant, the fonner Mini,,ter of 

Information in the Rwandan lntenm Government in 1994, ol genocide. conspiracy to commit 

genocide, direct and public incitement to commi1 genocide. and murder. cxtermmauon, and other 

inhumane acts as cnmes against humanity, and sentenced him to unprisonmcnt for the remaincler of 

his life.' In its Judgement of 9 July 2004, the Appeals Chamber dismissed the Applicant's appeal 

against hi, convictions and affirmed his semcnce. 2 

3. On 11 July 2007. the Appeals Chamber denied a request from the Applicant for disclosure 

of confidential material from lhe Muhimana case,' on the ground thal the Appeal~ Chamber was no 

longer seized of his case or of the Muh1ma11a ca,e and lhat the Applicant should direct his request to 

the President of the Tribunal. 4 Pursuant to thi, dedsion. the Applicant filed a motion for access 

before the President of the Tribunal.' 

4, On 22 August 2007, the Applicant filed hi,s Third Request for Review. requesting the 

Appeals Chamber, inter aha, lo admit excerpts of dosed session lram,cripl, !'mm the Muhimana, 

Karemera et al., and Bizimw,gu el al. ca,c,6 a, .. new fact,,. aml to grant his IC<JUCst for review 

pursuant to Article 25 of the Statute of the Tribunal ("Statute") and Rule 120 of the Rules of 

1 The Proseeawr ;·, E/1'1,er N,_>lfekeka. Case No, !CTR-%-14-T. Judgcmenl. 16 May WOJ, p.,ras. 420. 429. 4.17, 447. 
454,467,480,502, 
'E/11!,er Ni)iug,ka ,, Th, Pn,ucwor. Cose No 1CfR-%.J4•A, Judgement, 9 Jul) 2004, para 270 
'Eii.!c,r Niyiregeka v. The l'msmotor, Case No. !CTR-96-14-R, Require ur~en!e m« fi•.< de rnmmrm,rnrion du 
proci!.1-1•er"'1/ d, fo ,iance cl hui, do, <I d""ne pii!a dipo,i, ·""'·' .«ellie /.1«·/ /or., de la dipo,,.,i<m du 1;m11m DD 
dwi, le prod" de Mikrr Mr<himmu, (!CTR-95-18-T/. 29June 2007 
4 EUizer NryireKeka v, n,e l'ro;ernrt,r, Case No. ICTR-%-14-R. Decision on Request for [);selosurc, 11 July 21107, p. 
; 
' Tl,e l'ro.re<"wor ,. M,k,,do Mul11ma1J<1, Case No. ICTR•9.5· !B-T. Reqr,ilte urg,nie d, Mr EM,er N,y.,egeku ( IC/ H-96-
/4-R) arufin.s de rnmmunjcu1ion Ji, prm J.,-,w/"'J de l"ulidience .J hul,-do.< er d'1me pohe depos,!e .mus sce/1,!e In,., de 
/<1 dirw.,irion du timow DD, confidential. ><gncd 17 /Ut)' 21X)7 and fikd 18 July 2007 ("J.1u!lun for Access <o 
Muhunaiw Closed Sos<.tcn Malena!"'). 
'The""'-""""'',, M,kaeli Muhimww, Case No, JCTR-95-18-T, Tire l'rrnemwr ,,, f.'1/mm'li Karemero ,r al. Co-,c 
No ICTR-98-44-T; 11,e Pro,ernror v, C<r,imrr Bi"muntH et al,, Case ;'lo. ICTR-99-SO-T. 

Ca,,c Nu. !Cllt -96- 14-R75 20 June 2008 
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Procedure and Evidence or the Tribunal ('Rulei<').7 In its decision of 23 January 2008, the Appeals 

Chamber noted, as a preliminary matter, that the Applicant was alleging as nc"' facts closed se.ssion 

material from the M1,hima,1a and Karcmera el ul. cases to which he had not been grnntcd access.' 

At the time, the Applicant had not reque~ted access lo the closed scs>rnn transcripts from the 

Karemera et al. case and no decision had been rendered cm his Motton tor Access to Muhimam1 

Closed Session Material.9 As a resuh, the Appeals Chamber decided not to examine the excerpts of 

the closed se%iun tran;cripts attached to the Applicant's 11urd Request for Review. 1" The Appeals 

Chamber denied the Third Re4ue.,1 for Review in its enlirety. 11 

5. Following the Appeah Chamber's decision, the Apphcant filed a motion before the Trial 

Chamber SClled of the Karemera el al. ca>c ("Karemera et al. Tnal Chamber") to request access to 

the relevant dosed session transcripts." On 14 February 2008, the bench of Trial Chamber Ill 

designated to rule on the Motion for Access to Muhirmma Closed Se,s10n Material denie<l the 

Applicant'> request and. on 13 May 2008, it denied his request for reconsideration and his 

alternative request for cenitication to appcal.ll On 25 February 2008, the Karemaa el a/. Trial 

Chamber also denic<l the Motion for Ac<:e» tu Karemua el al. Closed Session Material. 14 The 

Applicant's request for reconsideration of the latter decision was denieJ on I Apnl 2008 together 

with. his alternative requc,;t for certification of an appeal again.,! it '' 

6 !n the present Motion for Clarification of the Decision on Third Request ror Review the 

Applicant requeMs the Appeals Chamber to clarify the following six pornts: 

' 10/if;:,e, Ni_,-,leMefo ,,, The l'm<erntor, Cose No. IcrR-%-14-R, RequOie ma fin, d 'une re\''-""" de I Arr<1 rendu par 
J,., C/1amhr, d'arr1<I le (I<) juille, 2(}(J.l nu. altemntiwment, "''-' fi"' d'w,; ord,m""'"'" d"em1uf1e "" le, jimx 
u!moig,wge., de., limoill, de I 'Acm,,.,lion. rnnf,dcn'1al. 22 August 2007 ('Third Reque" for Review"). 
'E/i,!cer Myi1e~eka ,, U.e Prmmiror, Case No ICfR-96-14-R. Th:c1Mon un Third Requc" for Re,·icw, 23 lanUJf}' 
21X)8 (""Dcc1>ion on TimJ Request for Review··). par•. 9 
9 The Prc,iden, of the Tribunal de'1gna1cd • bench lo rule on ,he Apphcanc·, motion on 15 '.fovcml>er 2007 The 
Pm,ern/or v E/iec,r N,yii,~eka. Case Nu. tCTR-96-14-R75. De'-'gnaoon uf a Tnal Chaml>er to Con,ider 1hc Requc" 
for Disclosure of Closed Sc,siun Transcnp,s, 15 Nu,·cmbcr 2007 
10 Dem,on un Third Rcqn<>I for R«•,ew, para. 9, 
'' Decision ,,n Third Requcsl for Re,·icw. para JJ, 
"Tl!, Pmucwor v i:douard Kamnem ,t <Ji. Case No ICfR.98-44-T, Reqwhe urt'"" d, Mr El,t,er My1'egelw au.< 
jilJ, de commwHc'<!IW/1 de.1 pro,·,!1-verht:mx de, ""d!e//c'e., 11 h11i.,-dm de la dipmltilm Jr, rimoin A.\fM, 4 Fchrnar}' 2008 
(""M.,,inn for Acccs., to Kuremera el ul. Closed Sc",un Material") 
"Th, Pm,ecwor ,, Eli<',er Nn11exel-.i,, Case No. ICTR-%-l4-R75, Decision on Motion from LhC,cr NtyHcgda for 
llisclosucc of CluscJ Scss,on Tc,timony and Evidence under Seal, 14 FohruarJ 2008; 1/,e P,,,murm v, El,f,er 
N,y,1,x,ku, Case Nn. lcrR-%-14-R75, Dcd,ion on Mo1ion for Rccons,dera[Jon of Dcn,"m <ln Motion from EhC,c, 
Niyitcgcka for Disclo,u,c of Closed Sessum Tc,[Jmuny and Evidence under Sul. rn AJ,ema'1vd:, for Ccnificauon to 
Aprea!. IJ Ma) 2008 c·N/yileKefo Demrnn uf l.l May 200W'). 
"111c Pmucutor ,. fJmurrd K,.,ret>J<ra et al. Case Nu. ICTR-98-44-T. Dit-isim, ,w /u Require !<rgente d'El,icu 
Ni)iregeka ,nu Jim de com,mm,cmion ,/,. pmd!.Vi<rbaux d,r uudie,ice., ii /mi1-dl!1 de la dripo<!tinn du r<'mw, AMM, 
25 fchru.rry 2{Xl8. 
"Die Prosm,wr ,. fJouurt! Karemem er al., Case )fo, ICTR-98-44-T, D<'cwrm re/c,five ,i la Reqr,i',e J'E/oezer 
N,ylleKeka en rte.ramen de /r, Diurnm Ju 25 fime, 2008, l April 200~ ("Kareme,u el o/, Dcc,s,un of J April 21X)H"J. 
ruhng un "Requi!le en nx,m.m/fra,"m de I<, "/Jiurnm ,,ur la requi!le ursente d'E/1,',er N,yoreK•"'-1 aJ« ji1J1 de 
CO/!U>H<l!JW/ion Jes prod<- wrbaw: J« """"""" i, hu,wlos de la dtpo,i1i,m du t,lmoin AM.\1' "" alr,r·1W1/•·emen1. "" 
cemjirn10w1 d"<1pf"'i ,le /adi,e Jemima", nled nn J Morch 2008 

Case No. !CTR-%-14-R75 20 June :'DOS 



(a) The fact that the Appeal> Chamber supp<,scdly lound lililzer Niy,tcgcka guilt}' nl 
[,•iol•ting witness protoct,on onkrS or of I conlcinp, of the Tnhunal [ ]. '" 

(b) The marmcr in which lhe App~c.rn! may have rendered himself gu,Jiy of conicmpt of the 
Tnbunal, for the "'"Pk act nf poS>e>Mon and confidential u<e of the closed '""iun transc'lp!> 
I.,. l. without at the same lime ,h,dos;ng \he"-' ll>lhe public m lo the media;" 

(c) The c.aot moment when a third var<:, may l>c Mund by the wilnc" pro!cction measures in 
Muhimu1Ju and m Kuremera:" 

(<I) The Tnal Chamber·, power 10 mtc[Jlrct the ,\ppcal, Chamhcr's Dcc,sion m Gali<' as ,t 
1hinks tit by attachmg o[hcr conditwn, lhcrelo;" 

(e) The procedu,e lhal ,he Applicant needs to folluv, m order to officially obtain the 
c,culpatory evidence lo which he i, fully entilled, withouc rcwru~ to hi, own means, whon the 
l't'<;secutor, wi\h 1mpURLl), !oils ;n his duty 1a disclose \l\em hl llL<>1; 

{f) The prufik wluch !he AppiLcanl needs 10 adopt fm \he Tnlrunal u, lf}' his ca.s< fojrly. 
eon,idering that the Tribunal prevents h,n, from callmg cxculpatruy evidence on the pretext chat 
he uhta,ned such evidence ihmugh h,s own mean,, wherca, the Prosccutur has clearly failed in hos 
duiy to disclose the evidence to him in a t,mdy manncr.21 

7. The Prosecution has nol responded to the Motion for Clarification. 

II, DISCUSSION 

1581/H 

8. Wi!h respect to point (a), the Appeals Chamber recalls that, in its Decision on ThirJ Request 

for Review, it sta!ed that the closed sessrnn material suhmitted by the Applicant in support of his 

Third Rcquc~t for Review had been .. obtained in direct vrnlation of Trial Cham hers' (>tdcr.1". 22 The 

Appeals Chamber was well aware tha! the Applicant wa~ not a party to the proceed in~., m which the 

prolcctivc measures were ordered. However, ii e<.Jnsidcrcd that, by <.>blaming am.I.making use of 

closed session material to which he unJoubtedly knew that he was not au1horized to have access, 

the Applicant took part in the breach of the Trial Chambers' orders committed by those who were 

Jirectly bound by !hem. The Applicant therefore panicipated in lhe violation of the orders for 

protective measures imposed by the Trial Chamber~ anJ, thereby, "seriously underminelJJ the 

integrity of the Tribunar s prncecding;" _2' 

•• Motion for Clact!Jcalion. P"'"-' 16(1) and t8(a), See also para 15. 
"Mouun fur Clarification, para, t8(b) See a/w paras 14, 16(2), 
"Y!olLon !or Cl:mf1catoon, para 18(c), See ulrn para. 16{)) 
"Motion for Clanf,calion, para. 181d), refemng \o PT<!<,Cutor , .. Sta>1f.</av Gali,', Case No IT-98-29-,\. Decision on 
Momtilo PcrosiC'., Mn1ion Seeking Access to Conll<lcntial Mmerial in the Gah(' Ca.so. 16 fehroary 21)()6_ Se, aim para 
16(4). 
'" Motwn lor Clarifkatinn, para l 8(c), Sa· a/w parn I 6{5). 
"Motion lorClarillca!Jon, para 18(f) See a/w var•• 16(6) an,I 16(7). 
" f)oc;s,on on Third Rcqucq for Review, para. 9. ct\iog The Prn.«cw,,· s. Mikael, Muhirnalt/l, Case No !CTR-95- !R
T, Decision on Defonce Mrninn for Protcciivc ),\casurcs for Defence Wi1ncssc,. 6 July 2lU4 and The Pia,erurar v. 
f::au,,arJ K"r<mm1 el al., Case No. ICTR-98-44-R75. Order on Prole<ti•·c Measure, for Proscculiun Wancsscs. 10 
December 21104. 
'' Dcci.s1on on Third Rogue>< for Review. para. 9. 

Case No. ICTR-%-14-R75 20 June 2008 
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9. It is clear from the llicision on Third Reque~l for Review. however, that the Appeals 

Chamber did not find the Applicant guilty of contempt pursuant lo Rule 77 of the Rules Rather, the 

Appeal,; Chamber directed the Prol'.eeution to investigate the unauthonwd disclosure of confidential 

material pursuant to Rule 77(C)( i) of the Rule,. 24 The Prosecution filed it,; confidential report on ii~ 

investigation on 29 February 2008,'-' and, as of today, no contempt proceedings have heen initiate<l. 

10. As to the scope of Rule 77 of the Rules raised m pomt (b), the Appeal, Chamber notes that, 

while the rule dues not specifically provide for holding in contempt those who are in po,,ses;ion of 

confidential material to which they were not gramed access or make "confidential use" of 

onamhori,.cd conlidcntial material. il does generally provide for holding in contempt '"those who 

knowingly and willfully interfere with [!he Tribunal's] administration of jus1icc"'. ' 0 

l l. Torning w point (c), the Appeals Chamber clarifies that, although the Applicant was not a 

party to the cases in which the protective measures were ordered, he was bound by the Trial 

Chambers' orders not to disclose confidential material from the moment it came into hi, possession. 

Sumlar to what 1he Appeals Chamber of the Intemational Criminal Tnbunal for the Fonner 

Yugoslavia found in re.spec! of closed session orders," the Appeals Chamber considers that the 

orders of pm!cctivc measures apply lo all person~ coming inlo possession of protected information. 

Thi., is necessary, in particular, in order to comply with the Tribunal', ob!ig:alion pursuanl to Article 

21 of the Statute to protect witnesses on whose behalf protective measures have been ordered. Such 

orders would be meaningless if chird parties were allowed to disclose confidential inli>m1a1ion on 

the sole ground that the orders were not expressly dircded lo them. 

12. The remaining poin!s raised by the Applicant are not related to che Appeals Chamber's 

Decision on Third Request for Review. In raising points (d), (e). and (f), the Applicant does noi 

seek clarification from the Appeals Chamber of its decision, but appears, in fact, to challenge the 

Trial Chambers' decisions denymg him access to the Mr<himana and Karemem el al. dosed session 

transcnpts." The Appeals CtJambcr con~ide,,, that a monon ["()r clari!kanon is not an appropriate 

avenue to rai!.e such challenges. 

13. The Appeals Chamber notes that both Tnal Chambers denied the Applicant's request, for 

certification of an appeal against their <lecisions on the ground that the requirements for certification 

"Deci>iun un Third Rcqucsl for Rc,·icw. para. 10 
" Elit:,l!r Ni)lte~eli.a v. I Ii, ?ro,e<""'°'• Case No. ICTR•99·50-T. Prosccu1or•, Conf,dcntial Rcpon on his Invesligalion 
of 1he Unau1hori1c<l Disclosure of Confidential Material from <he Muhirnmw and Karerneru Cas,s Pu.r,uant to Ruic 
77(C)(i). filed 29 February 2008. stamped 1 March 200R. 
" Ruic "/7(A) of the Rules, 
"Se, Pro<ecuwr ,,, Josip Jv,ic'. Case Nu. JT.95.14 & !412-R77-A, Judgemenl. 15 March 2007, para, 22: Pmsec""'' v_ 
fri<'o Murijm'i<' om/ Mark1m Rebi<'. Case ~o. 1T-95- l 4-R77 .2-A, Judgement, 27 Scptcmh<r 2001i, PM•· 24. 
"See. in pdr~cular. Motion for Clar,ficat,on, para. 4, 

Case No. ICTR-%-!4-R75 20 June 21XJ& 
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set out in Rule 73(B) (>f the Rule!, were not fulfilled.1" However, Rule 73 of the Rules is only 

applicable at the time of the prncccdings before Trial Chambers. '0 In the present case, the Tnal 

Chambers' decisions denying access were rendered after the close of the trial and appeal 

proceedings m the Applicant', case. 

14. Ruic 75(G) of the Rules, which allows for the possibility of seeking to rescind, vary, or 

augment protective measures ordered at trial does nut pmvide for an appeal as of right, nor do the 

Rules address the issue of whether a decision rendered by a Trial Chamber after the dose of trial 

and appeal proceedings is subject 10 appeal. However, hecausc i,,ues related 10 accc;s to 

confidential material by a convicted person concern the important question of halance between !he 

right of the con.victed person to access potentially exculpatory material and the need lo guarantee 

the protection o! victims and wimcsscs,-" the Appeals Chamher considers, pmprio moiu, that an 

applicant is entitled to challenge a deci.>ion by ,1 Tnal Chamber, pun.uant to Rule 75(G) or the 

Rules. rendered afrer the dose of lnal and appeal proceedings before the Appeals Chamber. A, with 

any di~crctiunary decision, the applicant would have to demom,tratc that the Trial Chambcr 

,;ommillc<l a discernible error in its decismn because it was based on an incorrect interpretation of 

the governing law, a patently incorrect conclu;mn of fac1, or because 11 wa, so unfair or 

unreasonable as to constitute an abuse of discretion 32 

III. DISPOSITION 

15. The Applicant's Motion for Clarification is admissible only insofar as it seeks clarification 

of the Appeals Chamber's Decision on Third Request for Review. Having elanlled points (a), (b), 

and (c), the Appeals Chamber dedines to consider 1hc remaining points raised by !he Apphcanl 

because they amount to challenges lo the Trial Chamhers' decisions denying him access to dosed 

session material from the Muhim,ma and Karemera el al. ca,es. 

16. As explained above, the Applicant may appeal the Trial Chambers' decisions denying him 

access to confidential transcripts from other cases. Should he wish to do .so, the Applicant will have 

to lodge hi, appeal:, within seven days of the present ,kcision. The Proserntion would have ten days 

to respond, and the App!Jcam would have four days to reply The Appeal, Chamber also rcnunds 

" Karein<ea ,, ul Decision of I April WOil, P"'"'· 13-17: Niyueg,ka Dccis,on of J] May 21X~. paras. 15- rn. 
'° Ruk 7] ;_, rn lhe pan of !he Rules de~icaled tu ··PmcccJrn~s before Tnal Chambers" (Pan s,,) an<l selS nut 
requircrncnc; rcb,c<l to proceedings at tnal of lhc rcqucs!ing party. 
'1 Cf Pw«rnwr ,. E""-er Hudbha,wwvit er ul, Case No. IT-Ol-47-AR73. Decmon on Apphca!ion for Lea,e ,u 
Apped!, 1 l'ebruary 2001, p. 2. 
'' E g .. The p,,,,,cuw,· v. f:,1ou,ml Karemau et "I , Case Ko. ICTR-98-44-RH. 13, Decision on "Joseph N'-irorer,, 
Appeal from Dccis,on ,,n Tenth Ruic M Mution". 14 May 21)()8, para 6. 

Cose No. 1CTR-%-l4-R75 20 June 2008 
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the Prosecution of !ls duty to disclose exculpatory and other relevant material as provided under 

Rule 68 of the Rules. 

Done this twentieth day of fone 2008. 
at The Hague, 
The Netherlands. 

Case No. ICTR-96-14-R75 

Judge Fausto Pocar 
Presiding 

[Seal of the Tribunall 

• 
20 June 2008 


