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Decision on Prosecutor's Request for Referral of the Case of fldephonse £9 fune 2008
Hategekimana o Rwanda

INTRODUCTION

1. The original Indictment against Hdephonse Halegelamana, Thareisse Muvunyi,
and Idelphonse Nizeyimana was confirmed by Judge Yakovy Ostrovsky on 2 Fe‘l‘:nmary
2000." Tharcisse Muvunyi was arrested on 7 February 2000, Ildephonse Hategekimana
was arrested on 16 February 2003, while Idelphonse Nizeyimana remains at large.

2. On 11 December 2003, the Prosecutor was granted leave to sever Mr. Hu;mnyi
from the original Indictment and ordered to file a separate indictment against hirn.” Mr.
Muvunyi was subsequently tried and convicted, and his appeal is pending before (he
Appeals Chamber.”

3. A pre-mial Chamber subsequently pranted lhe Prosecutor leave to sever
Ildephonse Hategekimana from the original [ndictment and amend the Indichment agaimst
him.* On 9 November 2007, Mr. Hategekimana made a further appearance foflowing the
filing of the Amended Indictment on 1 October 2007. He pleaded not guilty to all
charges.

4. According to the Amended Indictment, Mr. Hategekimana was a Lieutenant in the
Forces Armées Rwandaises {"FAR") and the Commander of Ngoma Mililary Camp in
Burare Préfecture. The Amended Indictment charges Mr. Hategekeimana with genocide,
or alternatively, complicity in genocide, as well as murder and rape as crimes against
humanity. He is charged with individual responsibility for the crimes pursuant to Article
6{1) of the ICTR Stanute, as well as for having failed lo prevent or punish his the crimes
of his subordinates of which he knew or should have kmown, pursuant 1o Article 6(3) of
the Starute.

5. Spexifically, Mr. Hategekimana is alleged to heve ordered, instigated, or
olherwise aided and abetied his subondinate soldiers at Ngome Camp w attack civilian
Tutsi &t various locations in Butare Town, and to have failed to prevent them from, or
pumish them for, committzng stch acts. He is alse alleged te have planned such atlacks, to
have distributed weapons te facilitate them, and to have personally led a number of the
attacks, which resulted in the killing of specified individuals. In addition, he is alleged to
have raped, and to have ordered his subordinates to rape, Tuisi women.

' The Prosecutor v, Tharcisse Muvemy ef of., Cage No. JCTR-00-53-1, Decigion to Confinm the Indicoment
{(TCY, 2 February 2000.

T Muwvunpi et of | Case Wo. ICTRA00-55-T, Decision Regarding the Prosecutor’s Motion For Leave lo Sever
an Indicrrent and for Directions on the Trial of Tharcisse Muvunyi (TC), 11 Decernber 2003,

! The Prosecuior v. Tharcisse Muvunyi, Case No, ICTR-00-55A-T, Judgement and Sentence {TC}, dated 12
September 2004,

* Decision on the Frosecutor's Application for Severance and leave to Amend the [ndictment of
Idelphonze Hatepekimana, 25 Scptember 2007 {“Severance and Amendment Decision™. In that Decision,
the Chamber noted that the Prosetution new believed Wdephonse to be the propet spelling of Mr.
Hategekimana’s first name, and authonized the Indictment to be so armended,

The Prosecutor v Hategelamana, Case Mo, ICTR-00-55B-R1 1 iy
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Prosecutor’s Reguest for Referral to Rwanda Pursuant to Rule 11 bis of the Rules of
Procedure and Evidence’

6. The Prosecutor has requested that Mr. Hategekimana's case be referred to 'hE
authorities of Rwanda for adjudication before a Rwandan court pursuant to Rule 11 bil's.
[n accordance with Rule 11 bis (A), the President designated a Trial Charmber lo decide
the Referral Request, comprising Judges Khalida Rachid Khan, presiding, Asoka de

Silva, and Emile Francis Short.”

7. The Chamber rendercd several interim decisions suthorizing the Republic of
Rwanda, the Infernational Criminel Defence Amorneys Association (“ICDAAT), the
Association des Avocats de fa Defence (“ADAD"), and Human Rights Watch (“HRW")
lo file submissions in relation to Lhe Referral Request as amicus curide pursuant {o Rule
74, and authonzing the Parties to file additional submissions in response.” As a result,
there are several submissions 1o consider in zddition lo Lhe Referral Request itself’
Several of the submissions include lengthy annexes.

* Unless specified otherwise, all Rules referred to in this Decisior are from the Rules of Procedure and
Evidence,

* Prosecutor’s Request for the Referral of the Cage of [delphonse Haegekimana to Rwanda Purseant to
Rule !1 bis of the Tribunal's Rules of Procedure and Evidence, filed 7 September 2007 {“Ecferral
Bequest™).

? Designation of a Trial Chamber for the Referrat of the Case of Idelphonse (sic) Hategekimana to Rwanda
{President), 2 Ocrober 2007

¥ Decision on Requests by the Republic of Rwanda, the Kigali Par Association, the ICDAA, and ADAD
for Leave wy appear and Makes Submissions az Amici Curiae, 4 December 2007 (“First Amicur Curtge
Decision™), Decizion on Amicus Requests and Pending Defeace Motions and Order for Funther
Submissions [(TCY, 20 March 2008 (the "20 March 2003 Decision™); Decision om Defence Reguest for
Reconsideralion and Prosecution Request for Extension of Time and Crder Regarding the Amicus Curiae
Submissions of the ICDAA and the Kigali Bar Asseciation (TC), 30 April 2008,

$ Reponse de La Defense a: Progecutor’s Request for the Referral of the Case of 1delphonse Hategekimana
to Rwanda Pursuant to Rule 11 &és of the Tribunal's Rules of Procedurs and Evidence, filed 19 December
2007 {“Deferice Rasponse™), Prosecutor’s Reply to the Defence’s Response 10 the Progeculor's Request for
the Referral of the Case of Hategekimana (o Bwanda, filed ! January 2008 {“Prosecution Reply") Amicus
Cunae Brief of the Republic of Rwanda in the Matter of an Applicaton For the Referral of the above case
t Rwanda pursuant to Rule 1 &5, circulated 10 January 2008 ["Rwanda's Submissions™); Réponse de la
Défense an Mdmoire Amicus Cumae du Bwarda Produit le 1041/2008 en Soutien a la Requite de
Monsicur e Pracurcur en Date du O7/00/2007 Relative au Renvoi de 1'acte d'accusaton de 1'Accuse
lldephonse Haregekimana au Bwanda, filed 2 Aptil 2008 {“Dedence Response to Rwanda's Submissions'™);
Rarquast for Leave to Appoear 25 Amicws Crrige Pursuang by Rule 74 of the JCTR Bules of Procedure and
Evidence, filed 27 Febrvary 2008, HRW s propowed amisis brief wus annesed to its request (C"HRW s
Crrgina! Submissions™); Further Submissions as Amicus Curige in Response to Quenies from the Chamber,
filed 10 April 2008 {"HEW"s Further Submissions™); Brief of dmicus Curize, Intemational Criminal
Defence Attorneys Association (ICDAA), Conceming the Request for Referral of lldcphonse
Hategekimang to Rwanda Pursuant to Rule 11 bis of the Rules of Procedure and Evidence, flcd 7 May
2008 {“ICDAA's Submissions™); ICTR-ADAD Submissions as Amicws Curige, circutated 11 Apnl 2008
(*ADAD's Submissions”); Prosecutar's Consolidated Besponse ta “Brief of Human Rights Watch as
Amicus Curige™ and “Further Submissions as dmicur Curice in Response to Queries from the Chamber™,
“Hricl of Amicws Curige, Intemational Criming] Defence Lawyers (sic] Association, Conceming the

*
The Proverrtor v Hatepwlirmare, Cose Mo, ICTR-00-55B-R,1 1 s 324
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DISCUSSION

Preliminary Maiter. Referral of the Original or Amended fndictment?

E. The Prosecutor filed the Referral Request on 7 September 2007, shorily before (he
pre-wial Charnber delivered the Severance and Amendment Decision. The Defence
submits thal, as a result, the pending Referral Request cannot be granted because it s-:‘n:Iu
referral of an Indictment that no longer forms the basis of the Prosecutor’s case against

Mr. Hategekimana.

9. The Chamber is not convinced by the Defence’s argument. A Trial Chamber
considering teferral should rely on the most recently confirmed, or operative,
indictment.'® Confirmation is part of the amendment process pursuant to Rule 30 {(A){(ii).
The Chamber therefore considers that the Amended Indictment is the most recently
confirmed, or operative, indictment in this case and it is Lherefore relied upon as the basis
of the Referral Request.

Rule 11 bis

19,  Pursuant to Rule 11 #is and the junsprudence of the Appeals Chamber, a
Charnber may order referral to a State that has jurisdiction over Lhe crimes of the accused,
and is willing end adequately prepared 1o accept Lhe case.!! Prior (o ordering teferral, a
Chamber must be satisfed that the accused will receive a fair trial in the courts of the
referral State, and the death penalty will not be imposed or carmied out. t2

l1.  The ultimate decision on whether to refer is lefl to the discretion of the
Chamber."” The Chamber may consider whatever information it reasonably feels it needs

Request for Refermal of Ddephonse Hategokrmana to Rwanda™ ard "M TR-ADAD Submissions as dmicus
Crriae™, filed 14 May 2008 (“Prosecutor™s Consolidated Response to datic™).

'" See The Prosecuwior v. Mifan Lukié and Sredgfe Lukid, Casc Mo, [T-98.32-1-AR114is.1, Decision on
Milan Lukic Appeal Regarding Referral (AC), 11 July 2007, para, 12 (citing The Progsecuior v Save
Todovic, Case o, TT-57-25/1-AR1 thiy |, Decision on Rule 11 bis Referral (AC), 23 February 2006, para,
14).

" Rule 11 Ais (A); The Prosecutor v. Miche! Bagparagaze, Case No, ICTR-2005-36-aR 11 bis, Decision on
Rule 11 iz Appeal (AC), 30 August 2006, para. B ("Bagarapaza Appeal Decizion™). The Appeals Chamber
of the ICTY has ruled lhat, despite the possibility of a strict kexiual reading of Rule 11 Bs (A} o the
contrary, thpse States in whose tirmtory the cnimes were committed adfor it whizh the accused wis
arrested must alse be willing and adequately prepared o aceept the case. See The Prosecuror v. Radovan
Stankavié, Case No. [T-96-23/2-AR] this.I, Decision on Rule i1 his Referral {AC). | Septeraber 2003,
para. 40 {*Stankovié Appeal Decision™). ICTR Rule 11 bis (A) is, in clevant part, identical o 1CTY Rule
11 bis (A},

** Rule 11 bis (C); In contrast to its ICTY counterpant, ICTR Ruls 11 &is dots not require the Chamber o
consider the “gravity of the crimes charged and the level of responsibility of the accused.” See ICTY Rule
H bie [,

'* See ¢ g, Bagarayara Appeal Decision, para. 9.

The Proceauer v. Hareyeldmang, Case Mo, [CTR-00-35B-R1 1 ks 424
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so long as Lhe information assists it in determining whether lhe procecdings following Lhe
transfer will be fair."

Jurisdiction, Willingness, and Adequacy of Frepararion

12.  To determine whether a State is adequately prepared to accept a case, a Trial
Charnber designated pursuant to Rule 11 &is must consider whether the referral Stfate has
a legal framewotk which eriminalizes the alleged conduct of the accused and provides an
adcquate penalty structure,’?

13. Rwanda expressed that it is willing 10 accept wansfer of the case of Mr.
Hategekimana by letter of the Prosecutor General of Rwanda addressed to the Prosecutor
of the Tribunal.'®

Jurisdiction

14. It is not contested that Rwandan cowts have personsl junsdiction over Mr.
Hategekimana, because, according to the Amended Indictment, he was a Rwandan
national whose alleged cnmes were commutied in Rwanda."”

15.  The Prosccutar and the Rwandan authorities submit that Rwanda has subject
matter jurisdiction over the alleged crimes of Mr. Hategelomana. HRW submuls that this
is not cerlain, noting that Article 105 of Rwanda's Organic Law 16/2004 of [9 June 2004
Establishing the Organization, Competence, and Functioning of Gacaca Courts (2004
Gacaca Law™) expressly abrogated (he Organic Law of 30 August 1996 on the
Organization of the Prosecution of Offences Congtituting Genocide ar Crimes Against
Humanity Committed Since | October 1990 (*1996 Genocide Law™). HRW submits that,
since the abrogation of the 199 Genocide Law, there is no law o effect in Rwanda
defining the crimes with which Mr. Hategekimana is charged.

16.  Mr. Hategekimana is charged wilh genocide and crimes against humanity. The
Prosecutor and the Rwandan authorities suggest several bases for subject matter
jurisdiction over these crimes, of which the 1996 Genocide Law is only one. Primary
amongst these are the Genocide Convention of 1948 and the four Geneva Conventions of
1949, as well as whe additional protocols of 1977, all of which were binding on Rwanda
prior 1o 1994."" The Rwandar Constitution of 2003 (“Constimtion”™) states that ratified

" S1ankovi¢ Appeal Decision, para. 50.

'* See e.g , Pagatagaza Appeal Decision, para, 9 (citations omitted).

'* Referral Roquest, Annex A: Letter from Mamin Wgoga, Prosecutor General of Rwanda, to Hassan B,
Jallow, Prosecutor of the ICTR. in this Ietter, Mr. Ngoga expressed the willingness of Hre Rwandan
Govermment ta sccept the case of Ndephonse Hategekimana, if cefemred,

'" Rwandan Penal Code of 18 Augusi 1977, a8 subsequently amended, Article 6 (Annex D o (he Referrl
Hequest),

"® The Republic of Rwanda ratified or acceded W the Convention of 9 December 1948 on the Prevention
and Punishment of the Crime of Genocide on 16 Apal 1975; the Geneva Convention of [2 August 154%
refative to the Protection of Civilian Persons in Time of War on 5 May 1964; the Addidonal Protecols to
the Geneva Conventions on 7 Novamber 1954, In addition, Rwanda ranfied the Convention of 26

E

The Prosecuicr v. Hatcgekimena, Case No, ICTR-00-55B-Rl lbis 524
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weaties are “morc binding (han organic and ordinary laws”™'’ These tresties and
conventions define genocide and crimes against humanity. The Chamber noles that }he
1996 Genocide Law did not provide separate definitions of genocide and crimes against
humanity, but referred to (he definitions of these ¢crimes in the conventions as the bases

for their definitions in Rwendan Jaw. "

17. Organic Law N° 1172007 of 16/03/2007 Concerning Transfer of Cases io the
Republic of Rwanda from the International Criminal Tribunal for Rwande and from
Other States {“Transfer Law™ will govern Mr. Hategekimana’s case if it is referred to
Rwanda by the Tribunal®' The Transfer Law states that persons wansferred by the
Tribunal to Rwanda shall be liable to prosecution onfy for crimes falling withun the
Trbunal's j||.1.'1'is.w:lixt.ﬂ:i{m.21 This provision suggests Lhat accused persons referred by Lhe
Tribunal to Rwanda may be wried for ¢rimes as they are defined in the relevant Anicles of
the Statute of the Tribunal. Moreover, the Chamber notes that the purpose of the 2004
Gacaca Law was to eslablish the gacaca system as the primary venoe for prosecution of
such crimes, other than for those persons who rank in the “frst category™, who were 1o
continug to be med before Rwandan ordinary courts,” The Chamber understands that
there have been genocide trials in Rwandan ordinary courts since 2004.** Given the starus
of ratified treaties in Rwandan law, the purposes of the 2004 Gacaca Law, and the
language of the Transfer Law, the Chamber is satisfied that Rwandan courts have subject
matter junisdiction over genocide and crimes against humaniry.

Modes af Liahility

18.  As for relevant modes of cimunal responsibility, the Chamber notes that the
Amended Indictment seeks to hold Mr Hategeldmana responsible for individual
panicipation pursuant to Article 6(1) of the ICTR Suatate, as well as for command
responsibility pursuant to Article 6(3) of the Statute, Rwanda's Penal Code provides for
the prosecution of principal perpetrators and accomplices for instigation, preparation and
planning, commission, direct and public incitememnt, provision of instrurnents or other
assistance 1o principle perpetraiors, and for harbouring or aiding perpetrators.” The
Chamber considers that the modes of chiminal responsibiiity covered in the Rwandan
Penal Code are adequate to cover the crimes of the accused as alleged in the Amended
Indictment pursuant Anticle 6(1) of the ICTR Statute.

November 1968 on the Non-Applicabnlity of Stamutory Limitations v War Comes and Crmes Against
Humanity on | & April 1975,

¥ Constitation, Article 150,

1996 Genocide Law, Art. 1.

* Transfer Law, Art. 1.

2 fhid., Art. 3.

M 200M Gacaca Law, Articles 1.3,

** According to 2 repont commissioned by the Prosecutor based on a mission conducted 1o Rwanda by the
Ineemational Lepal Assistance Consortiumn, the Rwandan ondinary courts have prosecuted 207 penocide
cases helween 2005 and September 2007, These numbers were cilled from HGO reports, See Jusiice in
Awanda: An Assessment, (ILAC), Movember 2007, foomale 6.

* See generally, Articles 89, 90 and 91 of the Rwandan Penal Code.

*
The Broseceor v Hategelimana, Case Mo, ICTR-00-558-R.! [ i &4
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19. The Prosecutor’'s and Rwanda’s submissions are silent regarding command
responsibility, and the Chamber is not aware of eny provisions under Rwandan 1a1f-f that
would authorize the High Court or any Rwandan court, Lo hold Mr. Hategekimana
criminally responsible for he failure ta prevent ot punish crizpn:s he knew of or
reasonably should have kmown of committed by his proven subordinates. The Chamber
will therefore proceed on the assumption that Rwandan law does not TecOgnise command
responsibility or did not do so at the time relevant to the Amended Indictment. The
Chamber notes that Amended ndictment seeks Lo hold Mr. Hategekimana responstble
under Article 6(3) on all four counts, and cannot ignore the possibility of an acquittal on
this basis should it decide to refer (he case lo Rwanda. The Amended Indictment is
structured such that Mr. Hategekimana is to be held individually responsible under
Aricle 6(1) and responsible as a commaunder under Article 6(3) for he same material
Facts. Under such circumstances, Mr. Hategekimana will go free in Rwanda if the
evidence does not show that he planned, erdered, instigated, commined, or aided and
abetted the zlleged crimes, even if it does show such involvement on the parl of his
proven subordinates and that Mr. Hategekimana knew or had reason to know of their
actions. Given the impanance of command responsibility 1o the Amended Indictment, (he
Chamber is not satisfed that there is an adequarte legal framework under Rwandai law
which criminaiizes Mr. Hategekimana's alleped conduct. ™

Adaptation of the Amended Indictment

20.  The Transfer Law also requires the Rwandan Prosecutor General’s Qffice to adapt
any Lransferred indictment to make it compliant with the formal requirements of the Code
of Criminal Procedure of Rwanda (“Rwandan CCP™."" The Defence suggests that this
would result in a violation of Mr, Hategekimana’'s rights because he adapted indictment
will comply with laws (hat are less favourable to accused persons, The Defence provides
examples of penalty provisions allowed by the Rwandan CCP in support of this
argument. The Chamber rejects the Defence argument. The Chamber recognizes that
adaptation of the indictment to comply with the laws of a referral State may be necessary

™ In the case of The Prosecutor v Rahim Ademi and Mirko Morac, Case Mg, 1T-04-7E_FT, Decision for
Ecfermal to the Authorities of the Republic of Croatia Pursuant to Bule 11 bis (TC), 14 Sepiember 2005, the
ICTY Referral Bench reached a differsnt couclusion. The Refzrral Bench noled that the 199772004
“Criminal Act of Craatia" ("CAC"), which provided for Kability for command responsibility, may not be
given retroactive effect, and thus the 1993 "Fundamental Crime Statute of Croatia™ ("FCSC™), which Jid
not explicitly provide for command respomsibility, may be applied ta the alleged crimes of the accused
persons. In that case, the Beferral Bench determined that this was not a bar to referral because (i) other
provisions of the FCSC provided for liability for most of the conduct covered under Article 7(3) of the
ICTY Stature, and (i} that “if the acis that in the end can be proven would all fall gurside the scope of the
provisions of the law to be applied, the case apainst the Accused would have lost most of its significance
and weight " Ademr and Murae, Decision for Referral 1o the Authonties of the Republic of Croatiz Pursuam
to Rule 11 bis (TC) 14 Scptember 2005, paras, 38-46, The Chamber does not consider either of these
ratiopales persiasive in (he instant case,

“ Trantsfer Law, Art. 4.

Ay

The Prosecutor v. Hoegekimana, Case No. ICTR-00-55B-R 1 15is fo 4
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to effecmuate wansfer, and notes that adaptation is acceplable pursuantum the
jurisprudence and practice of the ICTR and JCTY reganding Rule 11 &is referrals.

91.  The Defence also submits that the adapiation process may result in an indictnent
that will include charges outside the Tribunal’s jurisdiction. Article 3 of the Transfer Law
states, “[n}orwithsianding the provisions of other laws applicable in Rwanda, a persog
whose case transfored by the ICTR to Rwanda shall be liable to be prosecuted only for
crimes falling within the jurisdiction of the ICTR.” On is face, the Chamber considers
that there may be some ambiguity 83 to whether the reference in the Transfer Law to
“crimes falling within the jurisdiction of the [CTR™ refers to bolh temporal and subject !
matter jurisdiction. It is not, however, for dre Chamber to determine how this provision
will be inlerpreted by Rwandan courts. Regardless, the Chamber does not consider the
possibility that Mr. Hategekinana might be charged with criminal acts falling outside the
temporal jurisdiction of the ICTR 1o be fatal to the Referral Request. This possibility does
not, of itself, interfere with any of Mr. Hategekimana’s ri;_;ht.-;.z"]I

Adeguacy of the Penalty Strucrure under Rwandan Law

22.  The Chember must also consider whether there is an adequate penalty structure to
punish the alleged crimes of Mr. Hategekimana under Rwandan law. The Prosecution
and Rwanda suggest that the Transfer Law is conmolling, and that life imprisonment is
the maximum penalty available according lo this law. The Chamber noles Lhat this
penalty structure is consistent with ICTR Rule 101, which allows for a meaximum
sentence of life imprisonment. In addition, Lhe Chamber notes that Amicle 82 of the
Rwandan Penal Codec provides for consideration of the individual circumslances of a
convicted person [p determining sentence, and Anticle 22 of the Transfer Law states that
convicted persons will he given credit for time spent in cusmdg or pending appezl. These
provisions are also consistent with ECTR Rules on sentencing.’

¥ See Bagaragaza Appeal Decision, para. 17 (noting that the “concept of a *case” is broader (han any given
charge in an indictment”, and holding that the authoritizs in the referral Stawe do not have o proceed under
their laws with regand w each act or crime in an mdictment in Lhe same manner as the Pmsecutor of the
Trbunaly. I addition, the Chamber notes thal the ICTY has referred several cases w Bosmis and
Herzegowvina (“BiH™), which bas a law requiring adaplation of refemred indictments to render them
compliant with BiH law. See eg, The Praseowior v, Radovan Stzakovid, Case No, [T-96-23.2-PT,
Drexision on Referral of Case under Rule 11 bis (Referral Bench), 17 May 2005, para. 74,

* Comipare. The Prosecutor v. Milan Lukic & Sredoje Likid, Case WNo. 1T-98-32/1-PT, Decision on
Refemral of Case Pursuant to Rule T1 bis (Referral Bench), 5 April 2007, para. 117 {noting that the referral
scheme of Rule 11 bis imtplies that the Stale sheuld excroise its national jusisdiction to uy a referred casel.
In Lukié & Lukil, the ICTY Referral Bench engaped it a long discussion of whether teferral States could
prosecute & referred person for addibenal national crimes, While the Referral Bench did not consider there
to be a zsimple answer to this question, it did note that, where the accused was a citizen of the referml Stale
prosceytion of the accosed for national crimes by the referral Sate was generally ot problematic unless
such presscution viplated the iniemational ohligations of the referral Swm. The Charnber approves of this
reasoning, and finds no problem with the possibiliy that, if transfemred, Rwanda may prosecute Mr
Hategekimana for intemationa! erimes that fall within the subject matter jurisdiction of the Tribunal but
outside the Tribunal's teenporal jurisdiction.

T%ee ICTR Rule 101 (B) & (C).

x

The Provecutor v. Hategelimana, Case No, TCTRAQ0-55B-R11 bis £/29
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23, The Defence submits, however, (hat pursuant to Article 3 of Organic Law N°
1172007 of 25/07/2007 Refating to the Abolition of the Death Penalty ("Death Penalty
Abolition Law™), Mr. Hategelimana may be subjected to either life impnsonment or life
imprisonment with speciel provisions. The Chamber is not aware of any Rwandan
jurisprudence interpreting the relationship berween Lhe Death Penalty Abolition I..:w:r and
the Transfer Law. And it is not for the Chamber 1o determine how these laws will be
interpreted or which law will be applied by Rwendan courts. The Chamber notes Lhat
both laws purport te repeal contrary provisions in other taws,”" The Death Penalty
Abolition Law post dates the Transfer Law, which may lead to application of the former
over Lhe latler under the principle that a later statule removes the effect of a prior one
where they are irmemediably mconsistent {lex posterior derogat priori). In addition, 1t is
passible (hat the laws may be interpreted as being consistent, with the Death Penalty
Abolition Law providing additional details on the possible legal meaning of “life
imprisonment” a5 that phrase is used in the Transfer Law. [n any case, the Chamber
cannot rule out the possibility that a Rwandan cowr will role that the Death Pemalty
Abolition Law, and particularly Articles 3 and 4 conceming life imprisonment with
special provisions, w be the applicable law regarding penalties for persens transferred by
the Tribunal to Rwanda.

24, Pursuant to Article 4 of the Death Penalty Abolition Law, life imprisonment with
special provisions means (i) the “convicted person is not entitled to eny kind of mercy,
conditional release, ©r rehabilitation™ untii that person has served at least 20 years in
prison, and (ii} the “convicted person is kept in isolation.” The Defence argues that the
provision removing the possibility of "mercy, conditional release, or rehabilitation” is in
contllict with Article 27 of the ICTR Statute and ICTR Rule 124, which allow for Lhe
possibility of pardon or commutation of sentence, The Chamber rejects this argument.
Article 27 and Rule 124, conceming pardon or commutation of sentence, are limited to
circumstances where the legislation of the State in which a person convicled by the
Tribunal is serving his sentence expressly allows for such measures. Even Lhen, the
President of the Tribunal must authorize such measures before they can lake effect.
‘These provisions do not operate [0 vest convicted persons wilh addirional rights or to
impese obligations on States which agree to imprison persons convicted by the Tribunal,
By their plain language, they do not apply to persons referred by the Tribunal 1o the
authorities of another State pursuant to Ruie 11 is.

25, With regard to Lhe possibility of life imprsonment served in isclation, the
Chamber notes that various hwman rights bodies have adopted the position that
imprisonment in isclation may amount to a violation of the rights of the prisoner and
should only be used in exceptional circumstances and for limited periods. For example,
paragraph 6 of General Comment 20 {Forty-fourth session, 1992) by the Human Rights
Committee concerming Article 7 of the Intemational Covenant on Civil and Political
Rights ("ICCPR™) states that “prolonged solitary confinement of (he detained or

¥ fee Death Penally Abolition Law, Article 9 Transfer Law, Artigle 25.
* ICTR Rule 125,

£
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imprisoned person may amount o acts prohibited by article 7."* While iraprisonment in
isolation for limited periods does not amount to a per se violation of the nghts of detained
persons, safeguards are generally required o ensure that the use of solitary clonﬁne:mellmt
is mot abused ** The Death Penalty Abolilion Law seems to allow for imprisonment in
isolation for 20 years, or more, and does not pravide or refer to any such safeguards.
Moreover, the Chamber is not aware of any safeguards eisewhere in Rwandgan law. The
Chamber finds that if ransferred and convicted, Mr, Hategekimana could be subjected to

a deprivation of his nghts through prelonged solitary confinement.

The Deatk Penalty

26.  According to Rule 11 bfs (C), the Chamber must satisfy iwelf that "the dealh
penalty will not be imposed or carried out”. The Dealh Penalty Abolition Law states,
“The death penairy is hereby abolished.” This law expressly abolighed the death penalty
in Rwanda for all crimes, including crimes of genocide and crimes against hurnanity, and
replaced the death penalty wilth a maximum sentence of life imprisonment or life
imptisonment with special provisions.™

27.  The Defence argues (hat other relevant laws in Rwanda stll contain the death
penalty, and therefore the current legal status of the death penalty in Rwanda is uocertain.
This argumert is withoot merit. The Death Penalty Abolition Law expressly states, “[ijn
all the legislative texts in force belore the commencement of [this] Organic Law, the
death penalry is substiuied by life impnsonment or life imprisonment with special
provisions as provided for by this Orgenic Law."*

28,  The Defence submits that there have been extrajudicial killings of detainees in
Rwanda, jocluding extrajudicial killings of former FAR members.”” The Defence
suggesis that reports of these killings show that Mr. Hategekimana may be killed if
referred to Rwanda regardless of (he legal stams of the death penally in Rwandan law.
The Defence suggests that Mr, Hategekimana is at particular Hisk as a former member of
the FAR. While there have been no independent investigations of the incidenis involving i

* Rwanda ratificd the ICCPR on 16 April 1975, See Rwanda's Subtmissions, para. 33, amicle 7 of (he

ICCPR concerns prohibim, farer cha, Wrture, or crucl, inhuman or degrading reatment or punishment, The

Chamber notes thal no derogation {s allowed From the obligebons of Article 7. See General Comment 20,
ara. %

# For exampic, e Eoropeant Court of Humnan Righes epplying Armicle 3 of the European Convention em

Human Rights, which also prohibits torure ot inhuman and degrading meatment or punishment, kave held

that reasons must be provided for placing persons v isolation, that izolation shoutd not extend indefinitely,

and prisoncrs should be able o seek individual judicial Teview of prolonged pedods of isolation. See

Ramirez Sanchez v, France, Judgment, Eurgpean Counl of Human Righlsy, Grand Chamber, App. No,

0450000, 4 July 2006, paras 120150

*Death Penalty Aholition Law, Ar. 3-5.

' Death Pepalty Abolition Law, Att. 3,

" Diefence Response 10 Referral Reguest, paras. 99-100 {referring ko Annex X, a repori by HRW entitled

“There will be no Tnal: Police Killings of Datainees and the Jmposition of Callective Punishments™, from

July 2007, and Anncx L, which includes a public statement fom Amnesty infernational on the meed to

independently investigate repors of cxirajudicial kllings of former members of the FAR on 21 December

20805 at Mulindi mililary detention cenree).
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police killings of detainecs referred w0 by the Defence, the Chamber notes the Rwandan
police offered explanations for these incidents that differ from HRW accounts. The
Chamber does not have suficient information before it, and is not empowered to reach
any conclusion on these competing claims, [n addition, the Defence does not allege any
individual threats against Mr. Hategekimana. Under these circumstances, and in light of
the special detention tegime designed for persons iransferred to Rwanda by the
Trbunal,’® the Chamber does not consider that Mr. Hategekimana faces a serious risk of
being killed in Rwandan custody.

29.  The Defence also argues that detention conditions in Rwanda are 50 poor and
dangerous as a result of, among other things, overcrowding, unvanitary conditions, and
unavailability of food for detainees that to transfer him to Rwandan custedy would be
effective]y a death sentence. The Chamber notes that detention conditions in the prisons
of a referral state touch upon the fairness of that state’s criminal justice system, and thus
are within the mandate of a Trial Chamber sitting under Rule 11 4+, The Chamber will
further consider the detention conditions in Rwandan prisons below, in the section of this
Decision dealing with fair mials in Rwanda * With regard to their relevance to the death
penalty, the Chamber recalls Lhe existence of a specizl detenrion facility built Lo
internaticnal standards for persons transferred from the ICTR ta Rwanda.*' In any event,
the Chamber rejects the Defence contention that the detention conditions in Rwanda can
be considered an effective death penalty.

Fair Trial

A0, Rule 11 &is (C) also obligates the Chamber to satisfy ilself that “the accused will
receive & fair tial in the cowts of the State concermed™. For present purposes, the
Chamber considers that the right to a fair mial includes the following**:

The equality of all persons before the court,

A fair and public hearing by 3 competent, independent. and impartial mibunal
citablished by law.

The presumption of innocence wntil guilt is proven according 1o the law.

The right of an accused 16 be informed prompily a0d in detail in a language which he
understands of the nature and cause of the charpe agsinst him,

The right of an accusad 1o have sdequate time and [agilities for the preparetion of his
defence and 1o communicate with countel of his own choosing.

" This detention scheme is discussed in full in the scction deaking with fair mial. See infro, paragraphs 76
TE

* Srarkovit Appeal Decision, para, M.

** S¢e infra, paragraphs 76-78,

*! This detention scheme is discussed in fll in the secton deabing with fair trial. See infra, paragraphs 76-
8.

* O Amicie 20 of the ICTR Starute; Amicle 14 of the ICCPR.
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The right of an accused to be micd without undye delay.

The right of an accused to be ried in his presence, and to defend himself in person or
through legal assistance of his own choosing.

The right of an accused (o be informed, if he daes not have legal assimtlce, of this
right; and to have legal assistance assigned to Aim, in any case WI'IIEIE the interesls of
justice so require, and without payment by him in any such case if he does nof have
sufficient means to pay for it,

The right of an ascused to exatnine, o have exarmined, the wimesses againg him and
1o ohtain the amendance and examuination of wimesses on his behalf under the same
conditions as witnesses against him.

The right of an accused to have the free assistance of an interpreter if he cannot
wndrrstand ar speak ke language veed in the procesdings.

The right of an accused not to be compelled to testi fy against himself or to confess guilt.

11.  Another right not part of the mal phase itself but considered integral o the
fairness of criminal justice systems is the right of an accused person not to be mied or
punished again for an offence for which that person has already been acquinied or
convicted.”*

12,  The Prosecution and the Republic of Rwanda submit that Rwandan laws
guarantce the rights of accused persens before Rwandan couris. In suppori of this
submissions, they refer to many provisions, including but not limjted to Articles 13
through 15 of the Transfer Law, various provisions of the Rwandan Conslitution and the
Rwandan Code of Criminal Procedure, and international and regional human nights
instrumnents to which Rwanda is sigpatary, such as the ICCPR, and the African Charler
on Humnan and People’s Raghts {“AFCHPR").

33, Neither the Defence nor any of the amici who submitted briefs in opposition to
the Referral Request suggests that the rights of accused persons are not protected under
Rwandan law. Rather, they suggest that, in pracrce, Rwanda has failed to uphold the
nghts of accused persons in spite of its legal obligations. They submit that Rwanda’s
prior failures to guarantee the rights of accused persons provide reason 1o believe Mr.
Hategekimana will not receive a fair trial in Rwanda. They (herefore invite the Chamber
to look beyond the relevant Ewandan laws and consider Rwanda’s past practices.

34, The Prosecutor argucs that Lhe Chamber's "task iz to determine whether the laws
applicable to proceedings against the Accused in Rwanda provide an adegquate basis for
ensuring the tight to a fair mal.”* In suppon of this claim the Prosecution refers to
decisions of the ICTY Appeals Chamber which state that the ICTY Referral Bench was

Y articles § (Mom bis in idem) of Lhe ICTR. S1atute; Atticle 14 of [CCPR, para, 7.
* Prosecinor's Reply, para. 36,

3
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not required to look beyond the relevant legislation of a pmpuseqsreferral State when
determining whether an accused will receive a fair el in that Slate.

15 The Chamber disagrees with the Prosceutor”s description of its task. The Chm:nb er
acknowledges that it is not required to look beyend the relevant legislation, but considers
that it is authorised t© do so. As the plain language of sub-Rule 11 bis (C) states, the
Chamber’s {ask is to “satisfy itself that the acoused will receive a fair iria] in the courts of
the State concemed.” Determining whether the laws of the referral State provide for a fair
trial is part of that process, and may be sufficient where (here is no reason to question the
application of those laws in practice. The Appeals Chamber hes, however, statenld that a
Referral Chamber may consider whatever information it reasonably feels it needs in order
to satisfy itself that the accused will receive a fair trial in the courts of the referral State. ™
Under the particular circumstances of this case, where the Defence and several amici
curiae submit that (he Rwandan judicial systemn has failed 10 uphold (he rights of the
accused in the past, despite legislation requiring it to honour those rights, and where they
offer examples of such prior fatlures, the Chamber considers that it may and should look
heyond the relevant legislation to examples of the practices of Rwandan courts.

16.  The Prosecutor alse submits (hat referrals are govemed by the Transfer Law, no
cases have yet been referred to Rwanda under this law, and so there is 1o basis on which
to judge the prior practice of the Rwandan judicial system in applying this law. The
Chamber recognises that the Transfer Law was enacted as part of Rwanda’'s eflerts 1o
rebuild and reform its fudicial system. But dees not accept the Proseculor’s argument that
the enactment of a law renders all past practice imrelevant. The Chamber recalls that it is
obliged to satisfy itself that Mr. Hategekimana will receive a fair trial in Rwandan courts,
not simply that the newly enacted Transfer Law provides for fair ujals. The Rwandan
Constitution, as well as intematiotial treaties such as the IOCPR and regioral human
rights reaties such as the AFCHPR all contain provisions conceming the rights of
acensed persons that pre-date the Transfer Law.*’ Rwandan courts have tried persous for
genocide under these pravisions. The Progecntor cannot, lherefore, reasonably suggest
that only the Transfer Law 13 relevant to the issue of fair wials in Bweanda. The Chamber
considers submissions suggesting that Rwanda has not followed its own laws or honowred
its treaty obligations in the past io be relevant to the guestion of whether it will do so in
the future,

37, The Chamber will now conaider those fair trial rights that the Defence and amici
curiae subinit may net be guaranteed in practice by the Rwandan judicial system.

* For cxample, see The Prasecutor v Zeliko Mejalaé, of af , Case No, IT-02-55-AR1 1bis. 1, Decision m
Joinmt Defenee Appeal agzinst Referral Decision under Rule 11 bis (AC), 7 April 2006, para. 62 {reling that
the Referral Bepch did not err by focusing on the legal framewaork in BiH}.

* Siankovié Appeal Decision, para. 50,

™ Constitution, Att, 18, 19, 20, 44, 60, & Ch. ¥; CCP and Law Mo, 2002006 of 22/04/2006, Madifying and
Complementing the Law W' 1332004 of V752004 Relaring o the Code of Criming! Procedure
(" Amendment to CCPY, ICCPR, Art. 14, AFCHPR, An. 7.
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Trial by a Competent, fmpartial and Independent Tribunal

3R, The Prosecution and Rwanda submit, and the Defence and other amici do ot
dispute, that Rwandan law provides for an independent end impartial judiciary. Amicle
140 of the Constitution states that the “judiciary is independent and separate from the
legislative and executive branches of government.” Article 142 of the Consbtution
provides that judges hold tenure for life. These constitutional provisions are supported hs
other laws which reiterate the independence and impartiality of the Rwandan judiciary.
Pursuant to the Transfer Law, a judge of the High Courl of the Republic of Rwandza will
conduct first instance trials mansferred to Rwanda from the Tribunal.”’ Appeals as of
right are available for errors of law or fact and are heard by a three judge panel of the
Supreme Court of Rwanda *

39,  The Defence, HRW, and Lhe ICDAA contest the independence and impantiality of
the Rwandan judiciary. The Defence sugpests (hat the judiciary i dominated by the
Rwandan Govemment, (hat the appointment process for judges of the High Counl and the
Supreme Court is controlled by the President of Rwanda. The Defence also expresses
concern that a single judge will preside over the trial phase in the High Court, claiming
this raises istues concerning independence as well as competence. HRW provides
specific examples of cases it suggesis involve the application of political pressure on he
judiciary. The ICDAA suggests that the judiciary is deminated by Tutsis and victims who
may have difficulty remaining impartial. The ICDAA also submits that Rwandan
reactions to rulings by foreipn judpes calling for the investipation and prosecution of RPF
crimes as weli as to findings i favour of accused persons before the [CTR show Lhe
current Rwandan government's willingness o interfere with (he judiciary.

40.  The Chamber does not consider the involvement of the President of Rwanda in
the appointment process for the President and Vice-President of the Rwandan Supreme
Courl, the High Court, and the regular members of the Supreme Court, in itself, to be
problematic or exceptional. The Chamber notes that the President’s role is ot absoluie in
this regard. Aller consultation wilh the Cabinet and the Supreme Council of the Judiciary,
the President propases members of the Supreme Court, but the Senale uitimately elects
them.*’ The Chember does not have before it statistics regarding the ethnic make up of
these appointing end consulting bodies, or of the judiciary iself, which has made it
difficult to assess the supgestion that the judiciary is dominated by wvietims of the
genocide or the Tutsi ethnic gmup,”' The Chamber considers that even if it did have such

™ See 2., Amendment to CCP, Art. 1; Organic Law No. 072004 of 25 Apnil 2004, Datermining the
Organization, Functioning and Jurisdiction of Courts, Artz. 6 & 64, ICCPR, Art. 14,

** Transfer Law, Art. 7.

* Ibid . Art. 16, The prosecution and the accused may appeal “an emor on a guestion of law invalidating the
decigion, ar; an error of fact which has eccasiened 3 miscarmage of pustice.”

) Constiturion, Articles 147-148.

™ The ICDAA submits that $0% of judges and prosecutors in Awanda in 2007 were Tutsi. The Chamber
does not have sufficient tnformaton before it W0 venify this Agure, but cven if tue does not consider that
such a figure would, of itself, shew a lack of independence or impartiality.

£
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information, ethnic imbalance 1n the judiciary alone would not be sufficient to show
impartiality or lack of independence.

41.  Nor does the Chamber consider the fact that a single judge will preside over the
trial phase before the High Coun sullicient 10 show Lmpariiality or lack of independence.
The Chamber does not consider it necessary to engage in a comparative analysis of legal
systems, and considers it uncontroversial that single judge tials are 2 common fean!Ie
around the world, including for tials of serious crimes. Rule 11 &is does not require
Rwanda to copy the three judge panel system practiced at this and other inl.ematlional and
hybrid wibunals in order to qualify for ransfer of cases. Furthermore, intematln_:-nal and
regional human Fghts (reaties, such as the ICCPR and the AFCHPR, do not require ihat a
trial ot an appeal be heard by a specilic number of judges to meet fair tmal stand.ards
Figally, none of the submissions has provided evidence that single judge tals in
Rwanda, which commenced with the judicial reforms of 2004, have been more open to
ontside influence than previous trials involving panels of judges.

42.  The Defence, HRW, and the ICDAA. submit Lhat the Rwandan judiciary is subjext
to government influence. HRW submits that interviews with present and former jurists
have led it 1o believe that the Rwandan judiciary lacks independence, and refers to a
select numher of specific examples that it suggesls show improper influence on the
judiciary.™ The Chamber notes Lhat the exarples cited in HRW's submissions invelve a
limited number of cases over a period of several years where the Rwandan ordinary
courts have been dealing with large numbers of eases. The concerns exprassad by former
members of the Rwaudan judiciary lack specificity and coniext. The Chamber does not
¢onsider that the examples and general concems reised by HRW are sufficient to show
such imparniality or lack of independence on Lhe part of the judiciary as to prevent
ransfer,

43, The ICDAA suggesls that the reactions of the Rwanden government to
investigations by foreign judges intc crimes commiltred by the BPF, as well a5 the
reactions to decisions of this Tribunal provide reason to question the iudependence and
impartiality of the Rwandan judiciary. The Chamber disagrees. Withowt cormmenting on
their details, the Chamber notes that these were reactions to the rulings of foreign courts,
and do not show how Rwanda would react to rulings hy its own couris.™

“ HRW relers @ interviews comducted from 2005 through 2007 with approximately 25 individuals it
describes as "high-ranking judicial officials, judges, prosecutors, and lawvers now ot formerly active in (he
Bwandan judicial system” who mformed HRW that Rwandan Courts were not independent, cven after
2004, HREW's Oniginal Submissions, para. 51; HRW’s Further Submissions, para. 27. HRW also referred w
specific examples that it suggests ilustrate a lack of judicial independence, such as cases of individuals
Being amested on the seeming instruction of Rwandan Govemnment authorities, and the anest of persons
who have criticized {he cument Rwandan Government, examples of inlerference in an opgoing mials, and
examples of judicial figures heing moved ta different posis or leaving the country, HEW's Omiginal
Submissions, paras. 30, 53, 34; HRW"s Ferther Submissions, paras. 3(=335,

* The incidenls invohving Barayagwiza and Bagambild cited by the [CDAA do not show that the Rwandan
Judiciary lagks independence or is Biased. The Barayagwiza incident occurred several years ago. The ICTR
has asquitted Give petsons since then, and the Rwandan povemment has not refused to cooperate with the

£
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44. The Defence has also challenged the compeience of the Rwandan judiciary to
handle transferred cases, suggesting they lack adequate experience. The Chamber has not
been presented with details regarding the education and experience levels of the members
of Rwanda's High Court or its Supreme Court. Nonetheless, (he Chamber notes ll_hat the
Rwandan judiciary has been rebuilding since the 1994 genocide, Rwandan High and
Supreme Court judges are expenenced in adjudicating cases h@vulving gnmuclde‘ and
crimes against humenity, and must meel minimum educational and experience
requirements. The Chamber therefore rejects (he Defence submissions regarding

competence,

45, The Chamber notes the availability of moniloring and revocation procedures
under Rule 11 bis D(iv) and F. The Chamber considers that, if it were to trensfer Mr.
Hategekimana to Rwanda, monitors could inform the Proseculor and the Chamber of any
concerns regarding Lhe ndependence, impariiality, or competence of the Kwandan
judiciary.**

46.  The Chamber concludes that, although the “concept of an independent judiciary is
relatively new in Rwanda",* the submissions of the parties do not sufficiently call into
guestion the independence, imparhiality and competence of lhe Rwandan judiciary to
prevent transier,

The Presumption of innocence

47.  Article 13 (2) of the Transfer Law recognizes Lhat an accused person transferred
by the Tribunal to Rwanda “will be presumed innocent until proven guilty.” This
principle is alse recopnized in Lhe Constitution, the Rwandan Code of Criminal Procedure
and in the ICCPR. ™

48,  The Defence and HRW submit that, if transforred, Mr. Balegekimana may not
benefit from the legally recognized presumption of innocence. The Defence suggests all
former members of the FAR are presumed to have participated in the Rwandan genocide.
HRW submits that statemenits by government officials concerning accused persons, Lhe
denial of vating rights 0 accused persons, and the practice of colleclive punishment all
raise concemns that Mr. Hategelimana may not be preswmned innocent until proven guilty
if his case is transferred to Rwanda.

49,  The Chamber recognizes Lhat the present situation, which involves transfer of a
former military adversary of some members of the cumrent Rwandan govormment, calls
for awareness of the risk of victor’s justice, and thus careful scrutiny. Having said that,

Tribunal ag a result of these aoquitlais, The Bapambiki incident did oot imvolve re-mial for crimes for which
he was acquitted by the ICTR, but trial fer crimes for which he was not charged

#* Srankovié Appeal Decision, paras. 30-52 (ruling that i1 was reasonable for the Referral Bench to satisfy
itself that the accused would receive a fair mal in parl on the basis of the Rule 11 his menitoring and
revocabion mechanism).

* fustice in Rwanda- An Assessmens, (ILAC), November 2007, Section 6.3.7.

* Constintion, Art. 19 Amendmeni to CCP, Art. 44; ICCER, ar 14 (1)

*
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the Defence’s claim that Mr. Hategekimana will be presumed guilty is unsupported and
speculative.

50, HRW's submissions do not suppert lhe claim that accused persons are nol
presumed innocent in practice. The denial of voling rights for accused persons does not
show that they will not be presumed innecemt in criminal pmcecdl_ngs. Sunilarly,
allegations of collective punishment of persons living in areas where crimes haw_a b_een
commifed, though they may raise issucs to be addressed within Rwanda’s cmﬂ
justice syslem, do not rise to the level to suggest that Rwanda fails io recognize ."he
presumption of innocence at mal. Nor do they suggest that judpes of the Rwandan High
Coun, to which Mr. Hategekimana would be transferred, will fail to uphold the
presurnption of innocence. Moreover, the Rwendan authorities dispute Lhe factual details
of HRW's claims and deny any official involvement in such incidents. The Chamber
therefore has no reason to believe that Mr. Hategekimana will be subjected o such
deprivations.

51.  The Defence and HRW also submit that certain staternents by Rwandan officials
call into question the application of the presurmnption of innocence in practice. Without
commenting on the substance of these statements, the Chamber notes that they are
general in nature and do not concem the guilt or innocence of specific accused persons.

52.  The Chamber finds that Rwandan law recognizes the presumption of innocence.,
The Chamber does not consider that the submissions and examples of the Defence angd
HRW show that Mr. Hategekimana will rot be presumed innocent.

Legnl 4ssistance

53 Article 13 (6) of the Transfer Law tecognizes Lhe right of accused persons to
counse] of their choice, and the right to fiee lepal assistance for indigent persons, The
Defence, HRW, and the ICDAA claim that Rwanda cannot puarantee these tights in
practice because of the lack of a suflrcient number of willing and capeble lawyers in
Rwanda, and because of the unavailability of funds for indigent accused in Rwanda. Even
where such funds have heen avaifable in the past, they have not been disbursed to defence
counsel representing indipent accused persons.

54, According 1o HEW, the Rwandan Bar Association cotsisted of 274 members at
the beginning of 2008, Though this is a small numher relative to the case load faced by
Rwandan courts, the Chamber notes that, according to the Rwandan Government,
members of the Rwandan Bar are available and willing to defend persons transferred
from the Tribunal to Rwanda. Members of the Rwandan Bar Association have experience
defending genacide cages >

** The Chamber has not becn provided with any specific or statistical information on the number of
members of the Rwandan Bar Association who have experience in defending penocide cases, bul it is clear
{rom the submissions that Rwandan lawyers have represented persons accused in such cases, For example,
HBRWs Original Submissions, paras. %-74 {discussing the experiences of Bwandan lawyers defending

2
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35,  Regarding the availability of free legal assislance to indigent accused, e
Chamber noles that, while this may have been a problem in the past, the Rwanuilan
Government claims that 250 million Rwandan Francs (approximately $SDIJ,D[:»‘0 L5,
doNars) have been set aside to fund the legal aid scheme, with funds to be provided by
Avocats Sans Frontiers (“ASF™) in cooperation with the Helgian Technical School. HRW
acknowledges that ASF and a Belgian government organization disbursed funds for legal
assistance to indigent clients in Rwanda during 2007, some of whom were acc_used of
genocide,”® At this stage, the apparent availability of funds is sufficient to satisfy the
Chamber that free legal assistance would be available ta Mr. Hategekimana if transferred
and found indigent by the Rwandan authorities.™® If this were to become 2 problem upon
wransfer, the Chamber considers that the availahility of monitors and the possibility of
revocation of referral could rectify any subsequent faiiure by the Rwandan anthenties to
make counsel available or disburse Funds for legal assistance.”

Ability of the Defence to Exercise its Function

56,  Armicle 15 of the Transfer Law recognizes the right of defence teams to perform
their duties free of government interference and, if requested, with secunity and
protection.

57, The Defence, HRW, the ICDAA, and ADAD claim that, in practce, Rwanda
cannot guarantee the ability of the Defence to exercise its function. More specifically,
they claim that the Rwandan government may not be able to adequately protect defence
teams or facilitate wavel and investigation by the Defence throughout the country. Rather,
they claim the Rwanda government has actively interfered with end jmpeded defence
teams 11 the past.

58.  The allegations regarding interference with the Deféence can be divided into twa
calepones: (1} the nability of defence teams to obtam docurnents in a timely manner or at
all; and (1i} threals apd (ntimdation to members of defence teams, including the arrest of
defence tcam members in coonection with their work. Without examining their details
here, the Chamber acknowledpes that the examples provided by the Defence and amici
suggest that a defence teamn may face difficult working conditions in Rwanda. But the
Chamber notes that, though iroubling, the examples are discrete; they do not show
widespread abuses. Nor do they show that the Defence will be unable Lo exercise its
fumetion. In this regard, the Chamber notes that ICTR defence teams have generally been
able to work in Rwanda. In addioon, the new legal scheme for transfers, including Article
' 5 of the Transfer Law, is untested in this regard and may provide additional protections.

persons accused of penocide before Bwandan courls). The Chamber noles that the experiences of Rwandan
iawyers described im HEW's submissions were problematic, but HREW acknowledges that lawvers have
stated that Rwandan lawyers have staied that they would be willing to represent accused porsons ransferred
1o Bwanda by the LCTE if they were assured adequate compensation. HRW s Oniginal Submissions, para.
73.

** HRW's Original Submissions, para. T8.

% Stankovié Appeal Decision, para. 21.

! Stankaovic Appeal Decision, paras, 50-52.
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59.  HRW suggesis that the cwrrent Rwandan campaign against “genacidal idgology'*
may impede a viporous defence. HRW acknowledges that proposed IEE;IIS].HTJUH
specifically criminalizing genocidal ideology has not yet been adopted, l;ut submils that
the Copstilution commits Rwanda to fight “the ideolagy of genmocide and al} its
manifestations”, and Article 4 of a 2003 law punishing the crime of genocide, crimes
against humanity, and war crimes prohibits “any gross nﬂnimaligation of !he genocide,
any atternpt to justify or approve of genocide, and any destruction .Gf evidence of the
genocide. " Another law criminalizing and punishing genocidal ideology has been
passed by the Rwandan Nationai Assembly and is current]y under consideration by the
Rwandan Senate.®® Without questioning Lhe legitimacy of legisiation against hate speech
and noting that Helocaust denial is criminalized in other staies, the Chamber recognizes
the possibility for abuse of such provisions. The Chamber aiso notes, hnw§vcr, Lhatl no
such cases involving members of defence tearns have been brought to 118 attenuion.
Therefare, such concemns are specilative at this point.

60.  The Chamber notes that, while the issues raised by the Defence and amiecf do
suggest the possibility of some dilficultics for the Defence in exercising its function, the
Chamber does not consider that these difficulties show that Mr. Hategekimana would not
receive a fair wal. In addition the Chamber notes thal, were it 1o transfer Mr.
Hatepekimana to Rwanda, (he momtoring and revocauon scheme under Rule 11 &is could
serve as a safeguard to ensure hat the Defence was not prevemted from effectively
carrying out its function,™

Availability and Protection of Witnesses

61. The Chamber notes that the issue of witness protection is “instrumental to Lhe
issue of wimess availability”, and thus “relevant to the faimess of a tdal as it may affect
an accused’s right to examine, or have examined, the withesses against him and w obtain
the attendance and exemmation of witnesses on his behalf under the same conditions as
the wimesses against him,"

62.  Anicle 14 of the Transfer Law provides a detniled witness protection regime
expressly linked o ICTR Rules 53, 69 and 75. It also refers to the facilitation of witness
testimony, including “immunity from search, seizure, arrest or detention during their
testimony and during their travel to and from mials™ for witnesses coming to testify from
ghroad. The Prosecution and the Rwandan Govemmient submit that this regime is
adequate to guarantze the safety of all witnesses who may testify in cases referred by the
Tribunal to Rwanda. They sugpest that this regime should also ensure wimess attendance,
and that erguments to the contrary by the Defence and amiei are speculative.

5% Law 33bis2003, Pupishing the Crime of Genocide, Crimes Against Humanity and War Crimes, Art. 4
(2003 Law™).

“* HRW's Further Submissions, para. 18

™ Stankavic Appeal Decision, paras. 50-52,

5% See Ademi and Norae, Decision for Referral to the Aulkorities of the Republic of Croatia Pursuani o
Fule 11 bis (TC), 14 September 2003, para. 49,
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63. The Defence, HRW, and the ICDAA ergue that Rwanda cannoi adequ.?te]y
prolect witnesses, and Tefer to examples of threals, harassment, and 1u’it::-lm'u::n:: committed
against witnesses. They also allege that official action has been taken against j:lefence
witnesses in [he past, suggesting Rwandan Government involvement or complicity. The
Defence, HRW and the ICDAA suggest that Mr. Hategekimana may be unable to
convince witnesses, whether residing in Rwanda or abroad, to testify on his behalf. HRW
ajso submits that witnesses may be unwilling [o tesiify on behalf of persons aceused of
genocide for fear of falling afoul of genocidal ideology laws prohubiling minimlzation,
negation, justification or approval, or destruction of evidence of genocide. The Defence
adds that most of ils witnesses will come from outside Rwande, and many are refugees
for whom any return o Rwanda would be in violation of their refugee status.

64.  As a preliminary matter, the Chamber notes that no judicial system can guarantes
absolute witness protecrion.®” Regarding the claim that the Rwandan wimesa proteclion
service canhot adeqnately protect witneases due to a lack of adequate resources and too
few personne], the Chamber notes that, according 1o HRW, some 900 wimesses have
heen assisted chrough the program since its inception, The examples cited by HRW in
particular show Lhat there has been sporadic violence against prosecution witnesses in
panicular, but the Chamber has not been given any infommatien to suggest that the
examples referred to by HRW and the ICDAA concemned witnesses who had availed
themselves of the witness protection service. While the funding and persomnel issues
faced by the witness protection service may supgest that it faces challenges, they do not
show Lhat if is ineffechve.

65, The Defence, HRW, and the ICDAA have offered examples where defence
wimesses have been threatened and harassed afler testifying on behalf of persons accused
in ordinary and gacaca courts in Rwanda and before the ICTR. Others have been arrested
or accused in gncaca proceedings afier providing such testimony.

66. HRW stresses the possible negative impact of Rwanda's laws concerming
genocidal idealogy on re willingness of wimesses to testify on hehalf of accused
persons. HRW refers to three parliamentary commissions which studied penocidal
ideology. According to HRW, (he first commission interpreted the term to inciude
opposition [0 government policies, including land reform, support for opposition
candidates, or discussion of war ¢rimes allegedly comminted by (he Rwandan Pamiotic
Armmy ("RPA™), the military branch of the Rwandan Pauiotic Front {“RPF™). HRW
suggests that the second and third commissions also applied the term broadly.
Govemment oflicials have denounced “hundreds of people and dozens of Rwandan and

® The Defence has not filed, or been omered ta file 3 witness list pursuant to [CTH Rule 73 rer, which ig
not anasiral at this stage of the procesdings before the Tribunal, Monethelsss, thiz makes the Defence
asserions about its prospective wimesses difficult for the Chamber to assess. Congidering that large
numbers of defeace witnesses testifying before the Tribunal come from outside Rwanda, the Chamber
considers it appropriate to assume the veragicy of the Defence assertions for the purposes of consideration
of the Refarra] Request.

" The Prosecutor v Gofke Janfowié, Case No. 1T-96-21.2-AR 11bis.2, Decision on Rule |1 bis Referral
(ACY, 15 November 2003, para. 49,

#
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international organizations” for holding “genocidal ideas”. HRW also provides .Eme]f"S
showing that Rwanda’s campaign against genccidal ideology has al50 l::-aern _ca.rnf:d out in
the judicial sysiemn pursuani to the 2003 Law, and where (he anndan Judlc_lal IEIaﬂuuthuz_prfm:s
have sought 1o extend application of (his law beyond national boundaries. Without
questioning the legitimacy of such Jaws, the examples provided ghow that Lhe language
has been interpreted broadly on occasion. Moreover, HRW provides examples of some
wimesses who have stated they would not be willing w testify for fear of prosecution

under these laws,

67. The Chamber accepts that, regardless of whether their fears are well founded,
witnesses in Rwanda may be unwitling to testify for the defence as a result of the fea.r
that they may face threats, harassment, arrest or accusations of harbourning “genqgcidal
idealogy.”

68  Therc may be additional difficulties oblaining witness testimony from outside
Rwanda. Regardless of the protections promised under Rwandan law, the Chamber
accepts that many defence witnesses residing ovtside Rwanda may be unwilling to mavel
to Rwanda to testify.®® In addition, Lhe Defence claims and [CTR experience confirms
that many Defence wimesses residing outside Rwanda have claimed refugee status, and
thus there may be tegal absiecles preventing them from renumning to Rwanda.™

69, Pursuans to Article 28 of the [CTR Staruwe and ICTR Rule 54, the Tnbunal may
issue subpoenas wilh the assistance of inlemational parties to obtain the hve testimony of
unwilling wilnesses, This is not the case in Rwanda, The Cbamber is not aware of
Rwanda's parmiciparion in conventions concerning mutual assistance In Grimbinal
matters.”’ Rwanda may Lherefore face difficullies pecuring the attendance of witnesses
living abroad.

M.  The Prosecution and Rwenda offer video-link as a spluton. While this may be an
adequate solution for some witnesses, (he Chamber notes that the Defence claims that
most of its witnesses are {iving outside Rwanda. The Chamber is not aware of any
Rwandan legislation or case law addressing the weight to be given to video-link
testimony, or under what circumstances it should or should not be autherized. At this

* HRW's Furither Submissions, paras. 22-25.

** The Chamber noles 2 siatement by the Rwandan Minister of Justice regarding the imimunity for witnesses
granted under the Transfer Law. The Mimister stared that immunity ™will be a step towards their being
capturad, They will have to sign alfidavits oo which theit current address will be shown and Lthat would at
any other time lead to their amrest.” As HRW noted, “This comment, widely circelated among Rwandans in
the diaspora, served only to confinm the fears of many Bwandans that the immunity guarantced by the
transfer law was in fact a falsehood to facititate their later arrest and foresd retum o Rwanda," HRW's
Original Submissions, paras. I8-40. The Chamber acceps that this statement may contribute to the
utwillingness of wimesses ourside Rwanda to enter the country wo testify for the Defence.

" For example, see Convention Relating to the Status of Refugees (1951}, Art. | (C)(l) (Noting that the
convention will no longer apply to pemsons who voluntanly avail themselves of the protection of their
country ol nationality).

" See Stankovié Appeals Decision, para, 26 (noting the relevance of Bosnia and Herzegovina's ratification
of the European Convention on Mutual Assistance in Criminal Matters wo the issue of obtaining wimesses),

¥
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Trbunal, the preference is that wimesses lestify in cnpn,” Video-link testimony is an
exception to this nomm, and may be given less 1,}u;elght 25 a Ie.'-il:llt Qf. the p-l:!_tﬁﬁlblt
dilficuities (hat accompeny electronic transmissien.” In addition, video-link tesimony
may not be appropriate for key winesses.™ The Chamber considers that hearing most
defence witnesses in a case by video-link after hearing wimesscs forl the Pn:-lse:cptmnum
court may violate Mr, Hategekimana's tight to a fair trial, in paplcula: his nght “to
examine, or have examined, the witesses against him and to obtain the attendance .:and
examination of wimesses on his behall under the same conditions as wimestes against

him.""?

71.  The Chamber concludes that the Defence may face difficulties in oblaining the
testimony of witnesses living in and outside Rwanda and is not satisfied that Mr.
Hategekimana will receive a fair wial under such circumstances,

Deuble Jeapardy

72.  The protection against double jeopardy is guemnteed by Article 9 of ihe
Tribunal's Statute (non bis in idem). HRW submits that Anicle 93 of the 2004 Gacaca
Law authorizes, at least implicitly, the re-trial of persons for cimes for which Lhey have
already been tried in conventional couris. According to HRW, such re-trials at the gacaca
level have occurred in dozens of cases.

73.  The Prosecution does not dispute that such re-trials have occurred but submits that
these cases did not invalve re-wial of cases under the Transfer Law, Article 25 of which
states 1hat the provisions of the Transfer Law will apply in the case of conflict with any
ather laws. In addition, Aricle 13 of the Transfer Law states that the rights recognized
therein are without peejudice to other rights recognised under Rwandan law, including,
inter alia, the ICCPR, which prohibits double jeopardy in Article 14,

™ Ser eg., The Prosecutor v. Théoneste Bagosore ¢t al., Case No, ICTR-$8-41-T, Decisicn on Prosscution
Request far Testimony of Witness BT via Yideo-Link {TC), B Ociober 2004, para. [5.

3 See The Prosecutor v. Dulko Tadid, Case No. IT-94-1.T, Decision on the Defence Motian to Summen
and Protect Defance Witnesses, and on the Giving of Evidence by Videe-Link (TC), 25 June 1596, para. 21
inoting thar "the evidentiary value of testimony provided by video-link ... iz not as weighty as testimony
given in the cowrroom. Hearing of withesses by video=link should thercfore be avoided as Far as possible'™),
Bagorora er ol , Decigion on Prosecution Bequest for Testimony of Wimess BT wia Video-Link {TC), &
Oxtobrer 2004, para. 15,

" Lee The Prosecutor v, Protais Zigiranytraze, Case Wo. ICTR-2001.73-AR 73, Decision an Interlocutory
Appeal (AC), 30 October 2006, para, 1D (accepting as an important interest the Tral Charnber™s concem
over its ability o aszess Lhe credibility of a particulatly important witness vis video-link).

* In addition Lo the problems discusced ahove, the Chamber notes that such a scemario may raise sguality
of armns issues. See The Provecutor v, Dwikoe Tadid, Case Wo. IT-94-1-A, Judgement {AC), 15 July 1999,
paras. 43-56. But the Chamber also notes that, generally, matters outside the control of the court are nol
cansidered to raise cquality of arms tssues. fhid, para, 49, The Chamber notes, however, that decisions o
allow or disallow video-link testimony on the basis of the impemancs of 2 witness's testimany, andfor w
give less weight 10 testitnony heard by video-link are within the ¢ontrol of the court,

0¥, Fadid, Judgement ( AC), para, 55 {noting the possibility of 2 situation where a fair trial is not pessible
because important defence wimesses do not appear as a result of circumstances outside the conmwe! of the
court}.
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74.  The Chamber notes that pursuant to Articie 190 of the Rwandan Constitution,
international Ireatics such as (he ICCPR are more binding then organic laws and other
Rwandan domestic iepislation, which may suggest that (he provisions of the ICCPR
should everrule contrary provisions of the 2004 Gacaca Law. Both the 2004 Gacaca Law
and the Transter Law are organic laws, but the Transfer Law is lex posterior and may be
found 1o apply in cases of conlflict. None of the examples of re-mial mn gacaca courts cited
by HRW occurred under the Transfer Law, which establishes the High Court and Whe
Supreme Courl as Lhe only competent courts to hear cases transferred hy the Tribunal to
Rwanda.”” Given the relevant provisions of the Transfer Law, (he {CCPR, and the
Constitution, the Chamber is satisfied that Mr. Hatepekimana would not be subjected ta
re-mrial in gacaca courls if his case were 1o be transferred to Rwanda.

Detention Conditions

75.  As poted above, detention conditions wuch upon the faimess of a state’s criminal
justice system, and are therefore within the mandate of a Trial Chamber sifting under
Rule 11 bis.”® The Chamber has sheady considered problems with Rwanda’s law as it
relates to post-conviction detention conditions in the section dealing with penalty
structure.’’ The Chamber will now consider pre-irial detention conditions.

¥6.  Anicle 23 of the Transfer Law states that persons tansferred 1o Rwanda by the
ICTR for trial shall be detained in accordance with imtenaticnzal s1anderds, and that the
International Committee of the Red Cross (“ICRC™) or an ICTR appointed observer shall
have the nght to inspect the detention conditions of transferred persons,

77.  The Defence, HRW, and the ICDAA submit that detention conditions may not
comply wilh internationally recognized standards, and point to past problems of chronic
overcrowding, unsanitary conditions and insufficient food stores 1w feed detainees. The
Prosecution end the Rwandan authorities submit ihat Mr. Hategekimana would be
detained in new facilities built, or in the process of being built to international standards
in Mpanga and in Kigali.*® This facility has been visited by outside ohservers.’! The anl ¥
issue raised by the Defence, HRW, end the ICDAA regarding these new facilities is that
they are not yet be compieted, The Chamber notes thst, if it were to order transfer of Mr.
Hategekirmana's case it could do so on the comdition that wansfer not be given eifect untl
completion of the facilitics in Mpanga.*

” Transfer Law, Am. 1.
" Stankovié Appeal Decision, para. 34.
" See supra, paras, 22-25.
** Rwanda's Submissions, paras. 30-33,
:: Rwimda’s Submissians, para. 3).
Se¢ Stankovi¢ Appeal Decision, para. 50 (nating that the Chamber can issue whalever orders it feels ars
recessary o assist it in satisfying ilzelf that an accuscd will receive a fair trial in the referral State),

&
The Prosecutor v Hategekimana, Cage No, [CTR-00-55B-R1 {der F1524

el




Eecision on Proseculor's Request for Referral of the Case of fidephonse 19 Sune 2008
Hatexekimona to Rwanda

Conclusian

78.  The Chamber notes that Rwands has made significant progress in rebuilding o its
criminal justice system, which wes crippled as a result of the evenis :}1f 1954,
Nonetheless, some obstacles to referral of Mr. Hategekimana's case Temain. The

Chamber:
{i is not satisfed that Rwanda's legal framework criminalizes command
responsibility;

(i)  is not satisfied that Rwanda can ensure Mr. Hategekimana's right to obtain
the anendance and examination of witnesses on his behalf under the same
conditions as the witnesses against himy;, and

(iii)  considers it possible that, pursuant jo Rwandan Jaw, Mr. Hatﬂgﬂklnm{la
may face life imprisonment i isolation without adequate safeguards in
violation of his tght not to he subjected to cruel, inhuman or degrading
]::unish.rm:nt,EJ

FOR THE ABOVE REASONS, THE CHAMBER

DENIES the Referrzl Request.

Arusha, 19 June 2008

Khalids Recfiid Khan ™ Asoka de Silva Emile Francis Short
Presiding Judge Judge Judge

[Seal of the Tribunai]
\('T'R *Fa
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" Given this conclusion, the Chamber does not consider it necessary to further discuss the role of
monitering and revocation, as conternplated under Rule 11 bis (DXiv} and (F}.

I

The Prusecutor v. Hotegekimang, Case No. [CTR-00-$5B-R116s 24/24






