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1. The Appeals Chamber of the Interrational Crimingl Tribunal for the Proseculion of Persons
Responsible for Genccide snd Cnher Serious Violations of Imamatianal Humanitarian Lew
Commitred in the Territory of Rwande end Rwanden Citizens Respemsibie for Genocide and Other
Such Violations Commitied in the Temtory of Neighboring States, betwean 1 January and 31
December 1994 “Appeals Chamber” and “Tribunel”, respeclively) is seized of the "Request for
Permission o File and Allow Response 1o Post Qral Argument Request that the Appeals Chamber
Consider the Case of Prosecutor v. Enver Haseoovie [sic] IT-01-47-A and Acqguit Tharcisse

T MWuvunyi” ("Mouon™) filed by Tharcisse Muvenyi (“Muyony?) on 5 May 2008. The Pmosecution

responded Lo the Motion on 14 May 2008," Muvunyi filed his reply, and a request for permission to
file the reply late, on 28 May 2008.> The Prosecution fied a motion 16 expunge rhe lale reply fom
the record on 6 June 2008.% Muvunyi has not filed eny response to this motion.

BACKGROUND

2, The Appeals Chamber is seized of appeals by Muvimyi and the Prosecution against the
Jndgement and Sentence mendered by Trial Chamber T1 of the Tribunet on 12 September 2006 in the
case of The Prosecutor v. Tharclsse Muvursyl. Oral submissions regarding thece appeals were heard
on 13 Merch 2008 (“Appeals Hearing™). In the Motiem, Muvunyi requests that the Appesls
Chamber consider Lhe Appsal Judgement in Prosecutor v. Hadithasanovic,® rendered om 22 April
2003, as 1t represents mew authority om superior responsibility that is applicable in assessing
Murmyi's liability?
DISCUSSION

3. As & prelianecy mmatter, the Appeals Chember must determine whether to grant Muvanyi's
tequest for permiseion to file his Reply lale, Counsel for Muvunyi submits that she was out of the
country when the Response was filed, and thet she was therefore imable to file the Reply in rime.®

! The Prosecutor v, Tharcisse Muvizyi, Case Ne. [CTR-00-55A- 4, Proseculor's Responsc 10 “Accused Tharcisse
WMuvonyl's Request for Permission o File and Allow Response 1o Post Oral Argement Rogoest that the Appeals
Chamber Conyidar the Case of Progscutor v. Enver Hadzhasgnovie IT-01-47-A and geauit Tharcisse duvinyi™, 14
May 2008 (" Respamse™),
* The Prorecuror v. Tharcisse Muvunyi, Casc Mo, ICTR-00-55A-A, Accused Thasclsss Muovunyi’s Reply o OTF
Besponss 1o Post Oral Argumeot Request thal the Appeals Chamber Conglder the Case of Prosecular v. Enver
Hedzibasanevie ITT-01-47-4 snd Aceunl Tharcisse Movony] and Bequest for Parmission o Lals Fll=, 28 May 2008
uplrﬂll .

r‘lf'l?:e Frosacitor v, Tharcisse Muvunyi, Case Nu, ICTR-00-55A-A, Prosectrior’s Moton o Expunge from the Recard
"Accused Tharcisse Mivunyi's Reply to OTP Respozse 1o Post Oral Argument Requagt thel the Appeals Chember
Consider the Case of Proseculor v. Enver Hadzihnsanovic TT-D147-A and Arquit Tharisse Muvunyl and Requeys For
Permicsion to Lare File™, § June 2008 (“Motlon to Bxpunge™).
' Prosecutor v. Enver Hadfiharanovi¢ and Amir Rubura, Case No. TT-01-47-A. lndgemant, 22 Amril 2008
I“Hadz‘ihman i Appeal Fadpement™).
) Motion, pare. 2,

Retly, para. 2.
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- The Progsecution submits that the lare Raply should be expugped from the recand a5 good cause has

not besn shown for its late fling.’

4, Under Rulz 116(A) of the Ruies, the Appeals Chamber may grant & moton for exlension gf
ime if good cause is shown, and it may also “recognize, g6 validly done any act donc afler the
expiry of a time limir".* The Appeals Chamber recalls that Counsal is under an obligalion to give
absolute priority to observing the tme limils prescribed in the Rules, and to remain apprised of
Glings and 10 respond in & limely manner regardless of location” It bas beld previcusly, for
example, that the voavailability of Counsel o perform these obligations due to a holiday schedule
does not ammount 1o good cause within the meening of Rule 116 of the Rules." The Appeals
Chamber therefore rejects Muvunyi's raquest o accepl the late Reply and will not consider rthe
submissions cantained therein,

5. In the Motion, Muvunyi submils that the Appeals Cbhamber should consider rhe
Haod¥ihasanovid Appenl Tndgement as it represepts new authority on Lhe quastion of what
constitutes adequate punishment and preventon by 2 commanding officer and what constimies
effective ¢control, which are both relevant to assessing Mavimyi's liahility.!! The Prosecution
responds that the Motion should be dismissed because the Hodéfhasenovid Appeel Judgement does
not affer new jurisprudence that would affect the findings meade by the Trial Chamber io Muvonyi’s
cage.'? It forther argues that the issne of the adequacy of measures ke to prevent or punish crimes
of subordipates is not pertinant to Muvunyi's cese,”® and that the Triel Chember's Andings
regarding Muvunyi’s effective control over his suberdinates are not affecied by the Had%hasanovic
Appeal Judgement.™

? Moion 1o Expunge, pares. 1-7.

? See Practlce Direction on Fermal Requirements (o Appeals [ram Judgement, 4 July 2005, para. 5. See alro The
Prasecutar v. Athanose Seromba, Cuse No, ICTR-2001-66-A, Order Conceaning the Filing of 1he Notice of Appeal, 22
March 207, p. 3; Mikoeli Muhimanaz v The Prosecider, Case Ho, JCTR-55-18-A, Order Copncembng the Filing of the
Motice of Appeal, 22 February 2006, p. 3.

® Ferdinand Nohimana et ol v. The Prorecutor, Case No. ICTR-98-52-A, Decislon on Jean-Bosco Barayagwiza's
Maotion for Clerifieation and Guidince Following the Degislon of the Appeals Chamber dawed 16 Tome 2006 in
Proseciitor v, Xaramera ¢i of Cass and Proscouter's Motlon 10 Objeet o the Late Filing of Jeo-Bosco Bamyagwiza's
Begply, & Dasamber 2006 (“Barayagwizz Dectsion of B Decembear 2006"), para. 3; Ferdinand Nahimana &t gl v. The
Prosseutor, Case Mo, ICTR-59-52-4, Declsion on Clarifieation of Time Limity #and on Appellant Barayagwize's
Motion for Lesve Lo Presemt Additional Bvidenos Pursnant i Ruale 115, 6 Septembor 2005 (" Sareyagwizo Docision of
4 September 2005, p, 51 Mikaslf Muldmana v, The Prosacutor, Casa No, ICTR-95-1B-A, Deasion on Appellant's
Moticn for Exténsion of Time Lo File a Brief in Reply and Posiponemesnt of & Status Conferencs, 21 June 2006, p. 3.

'° Barayagwiza Decinion of § Decambar 2006, pura. 3; Barmyagwiza Decision of 6§ September 2005, p. 5,

1! Motan, gare 2,

¥ Rezponse, parns. 3-8,

'* Responze, paras. 5-13.

" Response, paras 1926,
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B. The Appeals Chamber may eanstder post-hearing subrmissions if they relaw to a varanion of
the grounds of appeal’® or if it has made s specific request to the perties for further informarion.'®
Muvunyi argues thal a new jurisprdential development demands that the Appeals Chamber
eqmsider his post-hearing submissions. The Appeals Chamber notes that in preparing a Judgernent,
it conaiders all relevant jugispredence, including decisions issued after the hearing of an appeal. I
gddidonal sebmissions from the pardes on the Hadfihasanovid Appeal Judgement had been
pecessary far & fair delermination of the appeal in this case, the Appeals Chember would have
requesied Counsel to provide fucdher subrnissions. The Appeals Chamber has not done so.

DASPOSITION
Hor the foregoing reasons, the Appeals Chamber,
GRANTS the Prosecution's Maotion to Expunge;
DISMISSES the request for permissien for late filing of Muvunyi’s Reply; and
DISMISSES the Moticon,

Dione in Enpligh and French, the English text being authoritative.
e Judge Faosio Pocar
Presiding

Datedd this 18th dey of June 2008,
at Tha Hague, The Netherlands.

[ Seal of the Tribunal ]

O Duler Hule 108, See also The Prosecraor v, Tharcisse Mivisnyl, Case No. ICTR-00-55A-A, Derigion oo the
Prostculor™s Motien o Expunge & Submistion [rom Ihe Rceprd, 25 Awrdl 2008, para. T, Ferdingnd Nahimana er gl v.
The Prosscaivr, Case No. TCTR-P8-52-A, Decision on Appellant Jean-Bosco Barayagwiza'e Modons for Leave wo
Submit Additopal Grounds of Appeal, 1o Amend the Noties of Appeal and to Correet his Appellant's Briel, 17 A0 gust
2006, para. 9 Perdiinand Nakimana ef al. v, The Progecurer, Case Mo, ICTR-59-52-T, Decizion on the Prosecutor’s
Motion io Pursue the Oral Requeat for the Appeals Chamber to Disrugurd Comain Arguments Made by Connsel for
Appeilant Barayagwiza at the Appezls Heating em 17 Japuary 2007, 5 March 2007, pare. 13%; Prosecutor v Mizden
Maletili¢ and Vinko Martinewid, Case No. IT-98-34-A, Decision on Miadsn Nalaiitic's Motion for Leave w Filc Pre-
Subamissiop Brief, 13 Oclober 2008, pp. 2-3,

" Prarecutor v, Anip Furundiiis, Case No. 1T-95-17/1-A, Decision on Defejice Flllngs Stibsaquent m the Close of (he
Appeal Hearing, 5 May 2000, p. 3.
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