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INTRODUCTION

l. Ldouard Karemera is the first Accused to present his defence evidence in the instant case.
Following the closing jof the Prosecution case on 23 January 2008, the Chamber on several
occasions ordered the Pefence to comply with the provisions of Rule 73 ter (B) of the Rules of
Pracedure and Gyidence ("Rules™).

2, On 21 April 2008. Fdouard Karemera filed an ex parte motion to vary the list of his
potential wilnesses and 1o add witnesses discovered during recent investigations,

3 On 23 April ]FUUS. Ldovard Karemera filed a contidential motion, requesting the
Chamber 1o extend the| protective measures ordered in the Decision of 19 February 2008 w0 the
following new witnesges on the said List; CMX. CTBR, DEL, DPL, DSY, ECM, ETH, KIX,
KKV, NEM. RON, ROQU, RTM, UOK, LW, TIPM, WOL, WXL, XCU. XTR, XKK, XKU,
AOV, XPY, XPX, XW and XX W,

Vuriation of the fist of witresses

4. During the hearidg, the Chamber directed Fdouard Karemera lo file, il necessary, an ax
porfe matien Lo vary his witness list and for the protection of his witnesses, Considering the
motion, the infermation contained therein and the current stage of the proceedings, the Chamber
decides to make publig the decision to be reached as well as the motion itself, since they do not
comain any information that would lead to the identification of any winess. However, this not
being the casc with the annex o the ex parte motion, the Chamber directs the Repistrac to
classify it as confidentipl bul aceessible 10 the partics.

'] Considdration of the corditions to be met in orider to vary the list of witnesyes

5. Rule 73 ¢er (E)| of the Rules provides that, alter commencement of the Defence case, the
Detence may, if' it congiders i o be in the inlerests of justice. move the Trial Chamber lor lcave
1o reinslate the list of Wimesses o to vary its decision as 10 which witnesses are w be called. The
decision as to whethen or not o grant a request to vary the witness list requires, in the case of
cach witness, a close|analysis of, fmter afia.  the sufficicney and time of disclosure of the
information regarding the witness: the materiality and probative value of the proposed
testimonies in rclation o existing testimonics and the allegations in the indictiment: the ability of

' The Proscottor v Edopard Karemera, Mathicn Ngivempatse, Joseph Norarera, Cise No, 1CTR-98-249-T.
Decision o0 Fdovard Kacgnera's Motion for (rders 1or the Protection of Defence Withesses (TC3). 19 February
0 Decision on Edouard Kacemera's Motion for Postponemettt ol the Commencement of his Case as well 45 on
the “Froscoulors Crose-Mption Kor Enforcement of Rule 75 fer amd Remedial and Pusitive Measures and the
Prasecutar's Request lor Temporary Transfor of Witness AXA FPursuant to Rule 70 &7 1TC3), 27 Fehnuary 2008,
Reconstderation of the Dacision of 27 February 2008 on the Besumplion of Trial and Commencement of Lhe
Delenee Case (TC3)0 6 Mareh 2008 Decision an Malhicw Mgirompatse™s Regoest Jor Nxtensan of Mime w File
Rule 73 per Materials (1030 2 April 2008 and Decision on Prosecuter’s Submissiors Concerning Badeoard
Karemera's Compliance sfith Rule 73 fer and Chambee's Omdors (1C3), 2 Apedl 2H8 Déeivion relative & i
PR REaeiaR fox meapems Jd prowee o dechaege, 17 Apnil 20068

Y Urgente Swomission vx-porte el confidentivile o Sdoward Kuremeret vn vy de varier Ji {iste o ses émains
puteriels préobeblemont dda préseriatioa e o défense. Bled ooe 21 Apri] 2H08,

The frosecutor v Fofonared Maremera, Madbien Nyirumpoise amf Josepf Norengea, Case Mo, JOTRA48-24171
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the other party w conducl an cffective cross-examination of the witness; and the justlication
oftered by the applican for the addition of the witnesses.”

b, In the ex porte annex 10 his motien and jn accordance with the reyuirements of
Rule 73 zer, Edouard Karemera prowided the dist of the wimesses he intends to call to wstily i
his defence, summarics of their testimonics, their identities. their panticulars, including their
pountries of residence, as well as the proposed order of their appearance, which s said to be
adjustable. The Chamfer also takes note of the Defence argument that the satd withesses are
material witnesses requived 10 rebul the sericus facteal allegations made, especially by
Prosecution Wimesses|AXA, AMO, BDW, QBG, FH and T, whereas the witmesses who have
alrcady been called testified 1o the contlext,

7. In the light of the aforementioned factors, the Chamber finds that it is in the interests of
justice t allow Edouard Karemcera (o vary his witness list.

{ii) Time allotted for the presentation of Edvuard Karemera's case

g. According 10 the provisions of the Tribunals Statute and Rules, it is the duty of the
Chamber o guarantee | fair trial. Thus, the Chamber must. in panticuiar, ensure that the trial is
hetd without undue ddlay, without prejudicing the rights of the aceused, and with guaranteed
protection for victims and witnesses whenever necessary. In so doing. the Chamber may assume
contro! over the manngr of questioning witnesses and the presentation of evidence, as well as the
order of wilness appgarance. To (his end, the Chamber recalls once again the orders and
decisions which have governed proceedings and are still applicable *

9. Under Rule 73 cer (17, the Chamber may order the Defence to reduce 1the number of
withesses. if it considers that an excessive number oF witnesses are being called to prove the
same facts.

10.  In the instant chase, the Chamber is of the view thal about 40 days of hearing, six hours
per day, would be adequate for the presentation of evidence in defence of Ldouard Karemera. In
dewsrmining this time [rame, the Chamber touk various factors into consideration. I first noted
that the Prosecution had presented its evidenee in 169 coun days, during which 29 witngsses
were heard, Secondly.|and still in connegtion with the Prosecution case, the Chamber noted that
the said period of time|was rol devoded solely 10 the presentation of prosecution evidence, owing
to many bitches in the disclosure of evidentiary malerials by 1he Prosecution, whergas the risks
of stmifar hitches arg limited during 1he presentation of defence evidence. Morcover. and
regarding once again prosecution evidence, the Chamber ook into account the impact of the
admission of several thets afready established and the written statements submitted pursuant to
Rule 32{B). Funher. lhc Chamber considered Edouard Karemera's Pre-Defence Brief and noted
ihat the Defence has dlready had about 10 days between 21 April and 15 May 2068 for nine
witnesses, Lastly. hav$ng noted sume repetilions in the testimonies proposed in the annex o the

P The Prosecuior v Sogespea ef af | Decision on Naengivemva Motion for Leave to Amend Its Witeess List, Trial
Chamber_ & June 2006, parp, 5.
Y See wipwa, footnoele 1,

The Proviecurar v Felonard Harerera, Mathew Nyivumpiatse aned foseplt Nziearera, Case No_ 10T R48-44-T

CHIEL09 (10 3

| Cransiation certificd by L|!a&- TRER




PP

Puecision an Fohmewred Rarsterds omans fa Frey-fafi Woatrwesr £ ise covef 2 Srne MINE
e foedension of Prokciive W

meation, which lestimonies are imended to proyve the same fagts, the Chamber is of the view that
it is neither necessary npr possible to hear all the remaining witnesses on he Diefence list.

1. Consequently, the Chamber directs the Defence to select on its own, from its list, those
wilnesses whom i1 deempis really necessary, and to call only them. Thus, the Chamber reminds the
Delfence that it shouldimake atrangements to call the witnesses who have not yet been heard,
within the remaining period of time and in accordance with the time frame indicated i the
previcus paragraph.

12, While the propdsed time frame seems reasonable at this stage, the Chamber is prepared 1o
consider and allow an gxtension thercol, in the fight of new circumstances and in the interests of
justice. Accordingly. the Chamber directs the Defence lor Edovard Karemera (o disclose as soon
as possible. in any ev¢ny, three weeks before the next session, the order of appearance of the
witnisses who are yet lo be heard within the period remaining vut of the approximately 40 days
indicaicd, and the estimjated duration of their testimonics,

13, Lastly, the Chamber reminds the Defence of the need 1o disclose to the Prosecutor, as
soon gs possible and [in a confidential annex. all the identifying information relating W s
witnesses, including these who are new on the lst, as well as a suinmary of their wstimonics,

Extension of proteciive measures

14, In submissions filed on 28 April 2008, the Prosecutor emphasizes that this motivn cannot
be considered as an nmplicit molion to vary U Bist of witnesses, as a result of the Defence’s
fatlure 10 disclose to the Prosecution the information required under Rule 73 zer (B). The
Chamber however recalls having been seized of an ex parte motion to vary the list of withesses,
which contained the information in question, and which the Prosceutor could therefore not have
been aware of.

15, Aricle 21 of the Stalute of the Tribunal as well as Rules 69 and 75 provide thal, in
exceptional circumstarees, cither party may apply to the Chamber to vrder protective measures
for victims or witnesses, 'Fhe Chamber may also, preprie moty, order such measures. In practice,
witness prelection implics posiponement of disclosure of witness identifying information,
between the partics. it urder to minimize any risk {or the witncsses concerned, cven though, in
any event, the disclosyre must he made before the hearing of the witness, With respect 10 the
public, howeover, prolction may invelve tolal prohibitivn of any disclosure of identifying
information. '

16.  According 0 the Tribunal's case law, there must be a rcal fear for the safuty of the
witnesses and their fafilies for whom protective measures are sought, and an ohjeclive basis
underscoring the fear.[ Morcowver, witness protectton measures are granted on a case by case
basis, mking into accoynt the rights of 1he accused (Rule T3{A}).

Y The Prosecator v e Rugamporara, Case Noo ICTRA0054%], Decigsion on the Prosceurar’s hoton for
Troeleetin e Measures Tor Wikoesses {1C), 28 Ovtober 20049, pura. 6.

The Prosecivor v Fodomrd Keremere, Mathrew Npiripatre amd Jaseak Nororeea, Case Mo, JCTR-98-34-T
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17, In the instant chse. the Defence seeks for the amthorized witnesses on its new list, the
same protective measdres ag set oul in the Decision of 19 February 2008, arguing that the
witngsses and their failics have expressed real and objective fear for their safely.” During the
1estimonies. however, jome of the protected witnesses were sumrised o learn that they were
protected. and the Chaniber had to reconsider its decision granting them prolection, slthough the
said decision was bascllj on a similar Defence argument. In view of the principle of open coun
hearings, the Chamber Heems it necessary for the Defence 1o consult its wimesses individuaily in
order to inform the Chamber as soon as possible which of them actually sought proteetive
measures. ‘That said, inh order not (o disrupt preparation by the parties amd the course of the
proceedings. and singe lhe conditions have been met although subject 1o the specific
circumstances of cach witness, the Chamber provistonally grants the motion  onder protective
measures for the new Withesses on the list,

18 As the Defence|has alrcady started presenting its evidence, the Chamber insists that it is
absolutely necessary lo disclose immediately 1o the Proseeuvtor, wentifying  information
concerning the said winesses, in order to cnable the Proseculor to prepare his cross-cxamination,

14, Indeed, the applicant is required o disclose 1o the other pany, information on each
witness due to testify, kn order o enable the said party 1o prepare itselfl In the insiant case, the
Prosceutor has on many oveasions complained about the Defence’s failure to disclose this
information in s enlirety, or about partial disclosure which alfected the Prosecution's
preparation regarding delfence testimonies, This situation ¢annol gu on and the Chamber directs
the Defence to take all the necessary measures in order not 190 hinder the preparation of the
Proscculion case.

20, The Chamber also notes thul the Delence has reguested the Chamber o grant in advance
the same profective measures to its future wiinesses whoe woeuld meet the necessary conditions, In
the Chamber's view, there is no need to consider this request, since the list of witnesses is closed
al this stage of the progeedings, This request cannet therelore be granted.

FOR THESE REASGNS, THE CTHIAMBER
L. GRANTS Edoard Karemera's motion to vary his list of witnesses,

1L PARTIALLY | GRANTS [douand Karemera's request by ordering the provisional
gxtension of the same protective measures set out in ils Decision of 19 February 2008 to
the new wimesi_ﬂs;

1IT.  ORDERS that pll the identifving information relating to the said witnesses, a summary of
their testimonigs and any other infurmation required under Rule 73 ter (B) as well as the
Chamber's carlier Decisions be diselosed o the Prosecutor as strictly conlidential
material, no later than 31 May 2008;

Y Sunmission copfdenticile en v dErendre s mmerares de prowection prises par da Clambre dans sa Flecision e
.f?ﬁilr'rir.'.f' TS erex femaibs daioabis sur o Dste amendee dey pemoiny o o harge, cfépﬂﬂ;n’ e {_Ir'eﬁi' e 23 aveif
2008, par fa Ddfesee J " Fdguard Karemera,

v Prosecutor v, Fdouard E.im'enu=m Mothiei Sgirempetse wnd Jogepsdr Nofrarera Chgse Mol TSR - -T
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Iy. ORDERS the Hmsq:umr aot 1o disclose the said confidential information to be disclosed
by the Defence for Edouard Karemeta:

V.  ORDERS the Defence for Fdouard Karemera to lile with the Registry before 9 June
2008 the order of apprarance of the witnesses he intends o call, taking inte account the
Chamber's observations and ordors as set out above,

VI. ORDERS the Eegistry to make public the motion to vary the list of witnesses as well as

the decision, buj to ¢lassify as confidential the anmex w the motion filed ex parfe, so Lhat
it is accessible wp the other parties.

Arvsha, 7 June 2008, done in French,

[Signed] [Signed] [Signe=d]
Dennis Co M, H}'rcin Gberdao Gustaye Kam Vagn Joensen
Presiding Judge: Judge Judge

|Seal of the Tribunal]
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