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Decigion on Joseph Meivorera’s Becond Maotion for Subpoena io Ldon Mugesery 20 Aay 2008
INTRODUCTION
1. On 19 Febreary 2008, the Chamber denied Joseph Nzirorera's request (o issue a

subpocna to Léon Mugesera so that he could testify by video-link (“First Decision™." The
Chamber stated Lhat it was not satisfied that he had adequately shown that all reasonable steps
had been laken w oblain the voluntary cooperation of the witness.

Z. On 3 March 2008 Joseph Nzrorera again tequesied the Chamber to issue a
subpoena for Léon Mugesern to tesiify by videolink.? He anached a copy of 2n e-mail Ip
Mugesera where he requested him to agree w testify, and o which he had received no reply.
Though not opposing the motion per se, the Prosecution raised concemns about the
reasonablencas of Joseph Nzirorera's demonstrated steps, and whelher the wimess's

mestimony was necessary and appropriate for the conduct and faimess of the trial *

i On & April 2008, the Chamber requested the Regisiry to make all reasonable
efforis to contact Léon Mugesera, and enquire about his willingness to testify in Joseph
Nzirorema's case either in Arusha ot by video-link, and to submit a report on these efforts
{("Preliminary Order™). On 30 April 2008, the Registry submitied a report on ils contacts with
Mugesera and his counsel (“Registry’s Reporl™).

DELIBERATIONS
Applicable law .

4. For the Chamber o issue a subpoena pursusnt to Rule 54 of the Rules of
Procedure and Evidence (“Ruies™) for Léon Mugesera to testify, be it in Arusha or via video-
link, Joseph Nzirorera must demonstrate that: (1) reasenable atlempts W obtain the voluntary
cooperationt of the withess have been made, {2) the withess has informatlon which can
malerially assist the applicent in respect of clearly tdentified i3sues televant to the mal; and
{(3) the wimess’s twestimony is necesszary and appsopnate for the condyct and faimess of the

utal

1
i

doseph Nzirorera's Motion for Subpoena to Léan Mugesara, fited 25 Tantary 2008,

Jozeph Mzirarcra's Second Motion for Subpoena te Léon Mugesera [“Nieirerera's Second Mugesera
Motion™), filed en 3 March 2008; Reply Bricf: Joseph Mzircrerz's Second Motion for Subpoena 1o Léan
Mugesera ("Mzircrera's Reply to Second Mugezera Motien™), filed on [0 March 2008

! Prosecutor’s Response to Joseph Mzirorera's Second Motion for Subpeena to Léon Mugesera
{"'Prosecutor’s Response to Nzirorerd's Secand Mugssera Motion™), bled on 6 March 2008,

* The Crosecuior v. Edouard Karemera, Mathiex NMpinimpatse, ard Joseph Nororere, Case Wo. ICTR-98-44-T
("Karemern e al'), Decision on the Defence Motion for Isstance of Subpocna to Witmess T (TC) & February
2006, para. 4; The Prasecutor v. Aloys Simba, Case Neo, ICTR-0-75-T, Decision ot the Defence Request for a
Subpoena for Witness SHE (TC), 7 February 2005, para. 3; The Prosecutor v. Théoneile Bagotora, Gratlen

Prosecutor v. Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorers, Case No. [CTR-93-44-T s
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Levision on foreph Mzirorera s Second Monion for Subpcana to Léon Mugesera 20 Maw 2008

5 Further, the Chamber notes that wstimony by video-link is an exception to the
geocral prnciple, ariculated in Rule 90 (A), which siams that wimesses “shall, in principle,
be heard directly by (he Chambers.” The Chamber, however, may authorize testimony by
video-link under Rule 54 where it is in the inlerests of justice, based on a consideration of; (1)
the importance of the testimony; (2} the inability or unwillingness of the witmess to attend;
and (3) a good reason adduced for the witness's inability or unwillingness to attend the wial
proceeding.’ I the wimess is unwilling to attend, (he refusal must be genuine and well-
founded, and give the Chamber reason to believe that the estimony will not be heard unless
[he video-link is authorized.

Léon Mugesera’s willingness to tesnlfy.

6. it is common knowledge that Léon Mugesera is the subject of deporiation
proceedings in Canada pursuant o the Supreme Court of Canada Decision of 28 June 2005,
and it appears from his counsel’s siatement to the Registry that his present slarws does not
allow him to leave Canada if he wants to re-enter that country. The Chamber 12 therefore
satisfied that Muogesera, for (he time being, has good reason not 1o attend proceedings in
Armusha, and that his tesfimony, while he 15 still in Canada, wiil not be heard unless the video-
link 15 authorized.

7. As to his willingness to testify by video-link, it appears from the Regismy's Report
that he declines to state, whether or not he will testfy, unless the Tnbunal meets cerain

financial requests.

3. Since the previous allempts made by Joseph Nzitorera to persuade Léon Mugesera
0 testify have been unsuccessful, and as Mugesera has set conditions even to respond to the
Regisuy’s inquiry, the Chamber is satisfied that it has been demnonsnated that it will be
necessaty o issue & subpoena, ifhe is o lestify.

Whether Léon Mugesera's testimony is sufficiently relevant and important to justify that he
be subpoenaed to testify by video-fink

Kabiligi, Aloys Mtabakuze, Angiole Nregivumva (“Bagarora et al™), Case No. [CTR-92-41-T, Degision on
Request for Subpoena of Major General Yaache and Cooperation of the Republic of Ghana (TC), 23 Juns 2004,

ra. 4.
?ﬂ Kuremera et al., Decision on the Proscoutor's Motion for Special Protective Meazures For Wilnesses G
and T (TC), 14 September 205

Prosecutor v. Edouard Karemera, Mathieu MNgtrumpaise and foseph Nrirorera, Case No. WCTR-98.44-T 375
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Becision on Joseph Nzirorera's Second Mation for Subpoena to Léon Mugetera 20 May 2008

9. The Prosecutor submits that Léon Mugesera’s lestimony may be necessary and
appropriate for the conduct and faimess of the trial,® but that & final assessment cannot be
made without knowing which other witmesses Joseph Mzirorera intends to call to lestify about
the same issues, and that Joseph Nzirorera has not yet complied with the Chamber's orders

pursuant io Rule 73 ter to submit the list of the wimesses he iniends 1o call.

10. The Chamber tecalls that in its First Decision it stated that it *is satisfied that the
testimony of Léon Mugesera could maternially assist Juseph Mziroreza in the presentation of
his defence in connection with the issues set out in his Motion.” Further, although olher
witnesses may testify as to what Mugesera stated in his speech at the Kabaya Rally on 22
November 1992,% the Chamber is satisfied that it will be necessary for Mugesera to testify in
order for the Defence to rebut the testimony of Prosecution witnesses that the MRND
leadership condoned his speech, and helped him w flee the country. The Chamber 15 seatisfied
that thes constinutes a sufficiently important ceason 1o justify the issuance of a subpoena and

to authorize westimony by video-link.

Ldon Mugesera’s financial requests.

11. According to the Registry Report, Léon Mugesera reguests that the Tribunal pay a
fee 1o0: {}) himself for Lthe time he has spent being mterviewed by Counsel for Mzirorera; and
2) his counsel for assisting him at that interview, advising him whether or not to testify

voluntarily, and asgisting him doring his testimony, if he agrees to testify.

12. The Chamber finds no basis for ordening the Registry to pay fees related to (he
volunlary interview, which Joseph Nzirorera's Counsel had with Léon Mugeszera. Further,
because Léon Mugesera is not the subject of any known criminai proceedings, and because
the Canada Supreme Court has already issued a final decision on the relevance of his conduct
in Rwanda, in particular his speech at the Kabava Rally on 22 November 1992, to his
deportation from Canada, the Chamber finds no reason why he should be agsisted by counsel
when testifyaing hefore the Tribunal. The Chamber therefore rejects his demands.

a

Prosccutor's Response to Nzitorera's Second Mugasera Motion,
T

Joseph Mzirorera explains that he capects Léon Mugesera's testtmony to direcily contradict the
testimony af Prosecution Witnesses ZF, UB, AWD, and GOB on the [l lowing issues: an alleged meeting with
Léon Mugesera, Joscph Mzirorera, and others at Buiotori camp to plan the Tutsi extenmination; Léon
Mugesera’s speeches and attendance at MRND meetings and rallics; whether MBMND officials helped Léon
Mugesera hide and flee Bwanda; Léon Mugesern's sllcged membership of a secret organization; Léon
Mugezera’s participation to a plan to exlerminate the Tubs,

’ Prosceurion Pre-Trial Brief, parz. 39.

Prasecutor v. Edvuard Karemers, Mathien Ngirumpatse and Joseph Mzirorera, Case No. ICTR-9E44-T  a/5
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Decisior on Joseph Nrivorera s Jecand Mation for Subpacna to Léan Mugerera 29 Moy 2008
FOR THESE REASONS, THE CHAMBER
L GRANTS Joseph Nrirorera’s motion that Léon Mugesera be subpoenaed to

1estify;

. AUTHORIZES that the testmony be made by video-link, if Léon Mugesera is
still in Canada when the wstimony is scheduled; and

M. REQUESTS the Registry to underake the necessary logistics for Léon
Mugesera’s video-link testimony.

Arusha, 29 May 2008, done in English,

Gherdao Gustive Bam Yapn Joense

Presiding Judge Judge Judge
{Absent during signatire) {Absent during sipnature)
(Seal of (ke Tribunal]
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