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INTRODUCTION

I. On 25 February 2008, Joseph Nzirorera moved the Chamber to reconsider its Oral
Decision of 23 May 2006' (*Oral Decision™) denying his request w compel the Prosecution
to fully discloge all peyments made by the Intemational Cominal Tribunal for Rwanda
("ICTR™) to Witmesses G and T (“First Morion™).? Joseph Nzirorera maintains that a decision
of 18 February 2008 rendered in Bizimungu, ef al. (“Bizimungu Decision™),’ which requires
the Prosecution to disclose all past, present, and future payments for the benefit of Wimess D
in that case (who is Witmess G in the Xaremera, e al case), constinutes a material change in
circumstances not known to the Chamber at the time of its decision, and is evidence that the
Oral Decision of 23 May 2006 was etronsous.

2. The Prosecution opposes the motion with respect to Winess T, but concedes that
whatever was disclosed in Bizimungu, et al. concerning Wimess G ought to be disclosed in
this case.* On 17 April 2008, the Prosecution made Lhat disclosure to the Defence.

3 On 21 April 2008, Joseph Nzirorera moved for the zdmission of an exhibit showing
the payments Lhat have been made by the ICTR for the benelit of Witness G (“Second

Motion'"). The Prosecution also opposes that rootion.*
DELIBERATIONS

Wimess & .
4. The First Motion 15 moot In relation 1o Wilness G

5. With respect w the Second Motion, the Chamber notes that the exhibit sought to be
admined is tendered for impeachment purposes. The admissibility of evidence, including

documemary evidence, is govemed by Rule 89(C), which states that the Chamber may admit

' T, 23 May 2006, pp. 1-2,
: Jozeph Mzitorera's Motion for Reconsideraion of Oral Decision on Metion to Campel Full Disclosure
of ICTR Payments for the Bencfit of Witnesses G and T, filed 3 March 2008 Ser also Reply Brief, Rled 2
March 200E.
: The Prosecwior v. Casimir Bizimungu, JSustin Mugenzs, Jérdme-Clement Ricamumpaks, Prosp-er
Mugiraneza, Caze No. ICTR-39-50-T {"Birimunge & 2L}, Decision on Prosper Mugiraneza's Molien for
Rerords of all Fayments Made Directly or Indirectly to Witness D (TC), 18 February 2008,
1 Prasecution Response to Joseph Nzirorera's Mation for Reconsideration of Oral Decision on to
Compe] Full Disclosure of [CTR Payments for the Benefit of Wilnesses & and T, filed confidential 29 February
2008 ire-filed as 2 public docurnent on 25 Apeil 2008},

Prosesulor’s Responsc to Mzitorera's Motion for Admission of Exhibit: Payments Made for the Benefit
of Witmess G, fThed on 28 April 203
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any relevant evidence it deems w have probative value ® It is sufficient for the moving party
to establish the prima facie relevance and probative value of the evidence for admission
under Rule SS‘[C}.? As the Appeals Chamber has repeatedly emphasized, “[a]dmissibility of
evidence should not be confused wilh the assessment of weight 0 be accorded by the
Chamber to that evidence at 2 later stage.™

8. As to evidence in the form of documenis or wilness statemenls tendered for to

impeach a wimess the Trial Chamber in Bagesora ef al. has recently held that:

{Dlocuments [for impeachment] must be tendered in connection wilh the testimany
of the witness whose evidence is sought to be discredited, either during his or her
origing! testimony or following recall. Thus, the proper course of action here would
have been for the Defence, upon discovery of the staictnents, to have moved 10 recall
the witmesses who gave statements in order to examine themn on any inconsistencies
between their prioc testimony and their written statements, of in the case of a witness
who has not yet testified before the Tribunzl, to have moved for variance of the
Defence witness list to enable the witness to testil‘:.'.’

7. The Prosecution relies on the Bagossra Decision (o asserl that Joseph Nzirorera's
proposed exhibit lacks relevance and probadve value. Because Nzirorera did not attempt to
introduce the exhibit during G's testimony, and becausz he did not move to recall G, the
Prosecution claims that the Bggesera Decision precludes him from having the exhibit
admitted. The Pmosecution further asserts (het the proposed exhibit lacks relevance and
probative value because Nzirvrera has not shown Lhat it contradicts an element of G's

testimony, and because it does not tend to prove or disprove an issue in the case.

1 The Chamber notes that the Bagosora Decision is inappesite here because that
decision specifically related to the use of priot inconsistent statements io impeach a witness.
Heze, the Defence intends to introduce an jtermized desenption of payments made to G by the
Pmosecution. G, wha himself knew (he details of the payments, has already tesufied to the
payments, and this very exhibit has already been admitied in the Bizimungu et af. case.

Moreover, this Chamber has already found (hat payments made by the Frosecution to &

% Karemera, gt af., Decision on the Prosecuiion Motion for Admission Inie Evidence of TIHAMIR
[.‘rn-cum:nfs (TCY, 20 October 2007, paraa 5-T.

The Prasecutor v. Théonesie Bagosora, Gratien Kabiligi, Aloys Ntabakize, and Anatole Nsengiyumva
f‘.ﬂagammﬁd "), Diecision on Bagosors Motion to Exclude Photocopies of Agenda (TC), 11 Apn] 2007, para. 3.

The Progecutor v, Michobali and Mvivomosuheio, Cate Moo ICTR-97-21-ART3, Decision on the
Appeals by Pauline Nyimmasubuko and Atséne Shalom Ntghohali on the “Decizion on Defence Urgent Motion
10 Declare Paris of the Evidence of Wimesses RY and ABZ Inadmissible” (AC), 1 July 2004, parz. 15,
! Bagosora et al., Decision on Msengiyumya Motion 10 Admit Documents as Exhibits {TC), 26 February
2007, para. £,
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witness are relevant and probative for assessing that witness's credibility because “[m)alecial
or information within the Prosecutor’s knowledge concemning any benefits paid to andfor
promises made to witesses and viclims beyond that which is reasonably required . . . may

affect the credibility of witnesses . """

9, Accordingly, the Chamber admits (he Prosecubion’s disclosure of payments to

Witness G in the Bizimungu et ai. case as an exhibit in this case.

10.  Joseph Nzirorera requests that the exhibit be filed publicly. However, the Chamber
will only admit the exhibit under scal because future informents might use delails of the

Prosecution’s payments 10 witnesses as a bargaining 1o0l if that informaltion is made public.'!
Wirness T

11, Aceording to the established jurisprudence, the Chamber has an inherent power to
exercise ity discretion and reconsider ils decisions, when: (1) a new fact has been discovered
that was not known to Ij1e Chamber at the tHme it made its oniginal Decision: (2) there has
been a malerial change in circumstances since it made its original Decision, or (3) ther is
reason o believe that its original Decision was ermoneous or constiluled an abuse of power on
the pant of the Chamber, resulting in an injustice thereby wamanting the exceptional remedy
of reconsideration.'? The Chamber recalls that it is for the party seeking reconsideration 1o

demonstrate special circumstances warranting such reconsideration.’

12, In its Oral Decision, the Chamber stated Lhat the Prosecution was not required o
disclose the exact amount of the benefits paid to G because the nature of the benefits had
already been disclosed, and it was satisfied by the Prosecution’s assertions that the benefils
comesponded Lo the amounts set by the host countries, and that they were reasonably requincd

for the proper management of these witnesses.

13.  However, in the Bizimungu decision, the Trial Chamber reached a more expansive

mterpreiation of Ruie 68, and ordered Lhe Prosecution to disclose Lhe sum tolal and delails of

L2 Karemern ef o/, Decision on Defence Motion for Full Disclosure of Payments to Witnesses and to

Exclude Testimony from Paid YWitnesses (TC), 23 August 2005, para 7.
" Birtmungu et al., Dreciston on Prosper Mumraneza's Motion fer Records of all Payments Made

Directly or Indirectly to Wimess D (TC), 18 Felruary 2008, para. 10

12 The Prosecutor v, Edoward Karemera, Mathieu Mgirumpaise, Joseph Mzivorera, Case No. ICTR-98-
A4-PT (“Karemera er al ™), Decision on the Defence Motions for Reconsideralion of Protective Measures for
Prosecution Witnesses (TC), 29 Augan 2005, para. £

1 Karemera el gf., Decision on Joseph MNzirorera's Second Mation for Reconsideration of Sanctions
{TC), 8 Hovernber 2007
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all paymenis made to G {Wimess D in that case), and to disclose future paymetits to that
witness, if any, on an ongoing basis.' Accordingly, the Chamber considers that the
Bizimungw Decision  constitutes a malerial change in circumsiances (hat requires
reconsideration of {3 Oral Decision. The Chamber will now recomsider that decision
regarding T only.

14, The Prosecution contends that, while the Aizimungi Decision clearly applies w
Wimess G, it does not follow that it should make identical disclosures for Wimess T. In
support of this argument, the Frosecuhion atlempls to distinguish G from T by highlighting
the fact that they are in dilferent countries, and that G is free while T is n jail.

15.  The Chamber does not envision any way in which T's residence in a different counoy
than G should preclude identical disclosures. The Prosecution’s mere assertion that they live
in different countries does not suffice. Although Wimess T may not personally enefit from
the payments in question becanse he is in prison, the Chamber [inds that the paymenls
towards the maintenance of his family may have the same effect on his credibility as the

payments G personally receives for himself and his family.

14. However, the Chamber ¢annot make a definitive ruling on whether Fuil disclosure of
payments made to T i5 wamanted because it must still review the details of all direct and
indirect payments for that witneas, The Chamber recalls that not all momes paid w a witness
will fall within the category of material of an exculpatory neture, or material that may affect

the credibility of prosecution evidence.”®

The management of wimesses and wvictims
necessarily implies expenditure including, but not limited to, costs for transportation
connected with the myestigaion and/or hean’ngs.m Accordingly, the Chamber orders the
Prosecution to file an ex parfe disclosure of the sum total and details of alf payments made to
T so that it can evaluate for itself whether they include the rype that may have had an effect

on his credibility.

Biztmungu et 2l., Decision on Prosper Mugiransza’s Moton for Records of all Payments Badc
Dnmc:l:.f ot Indirectly to Wilmess D (TC), 1B February 2008, para. £

Karemera et al., Decision on Defence Moton for Full Disclosure of Pavments to Witnesses and o
Em]udl: Testimony I.'mm Faid Witnesses (TC), 23 August 2005, para. 7.

Thid.
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Becision on Joseph Nuirgrera s Motion for Reconviderarion of Oraf Decision on Matian 29 May 2008
o Compel Full Disclosure of ICTR Payments for the Bemefit of Wiinesses Gand T

FOR THESE REASONS, THE CHAMBER

I.  ORDERS the Prosecution, pursuant to Rule 54, to pmvide the Chamber with a
detniled slatement of all expenses incumred on Wimess T's behalf and on behalf of his
family to be filed with (he Chamber ex parte and strictly confidential;

II. RESERYES its final decision on Joseph Nzitorera’s First Motion in regard lo witness
T until the Chambet has bad a chance (i review the Prosecution’s matenals submitied

pursuant to Lhe above Onder in regard to Witness T; and

III. AIVMITS the Prosecution’s disclosure of payments to Witmess G in the Bizimungu ef
al. Case as an exhibit in thus case {under seal), noting that Witness G's pscudomym
was "D in that case, and requests that the Registry assign it an exhibit number in (his

Case,

Arusha, 2% May 2008, done in English.

Dennis-& M. Byron Gberdao Gusfave Kam{ Yagn Joens f’-

Presiding Judge Judge Judge
(Abcent during signature} {Absent during signature)
[Seal ?I the I{l_,]g::lal]
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