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INTRODUCTION

1. On 21 November 2007, Joscph Nzirorere filed his Tenth Notice of Rule 68 Violation
and Motion for Remedial and Punitive Measures.' In his motion, Joseph Nzirorers alleged
that the Prosecution failed 10 disclose exculpatory documents from the United 5tates National
Security Archives, and requesied that the Chamber impose appropriate remedial and punitve

MeAUres,

2, On 5 February 2008, he Chamber denied Joseph Nzirorera’s motion, and staled that
the Prosecution did not commit a disclosure violation under Rule 68(A) of the Rules of
Procedure and Evidence {(*Rules™y when it did not disclose a repor dated 21 August 1992
from the United States” embassy in Kigali, which cited a statement by the leader of the CDR
party that contradicted the testimony of Prosecution Witnesses UB and GOB? The Chamber
held that the report, when r¢ad in irs entirety, was not exculpatory because it also contained
inculpatory information, which contradicted the statement of the CDR leader.

3 Om 14 May 2008, the Appeals Chamber reversed the Chamber’s decision, and
remanded the mater 1o the Chamber “'to determine whether the Appellant is prejudiced by the

Prosecution's violation of Rule 68(A) of the Rules and the appropriate remedy, if any.™
Dlscussion
4, The fact lhet material reievant for the Defence has not been disclosed in a timely

manner does not always create prejudice to Lhe accused. Tt is for Joseph Nzirorera to

demonstrate that he has suffered malenal prejudice as a result of the late disclosure.®

! Joscph Mzitorera's Tenth Motice of Discloswrs Yiolations and Motion for Remedial end Punitive

Measures, filed on 21 November 2007. See also. Prosecutor's Responss (o Josoph Nzirorera’s Tenth Motice of
Rule 68 Violztion and Motion for Remedial and Punitive Measures, filed on 26 November 2007; and Reply
Brief: Joseph Nzirorera's Tenth Notice of Rule 68 Viclation and Motion for Remedial and Punitive Meagures,
fled of 3 December 2007; Supplementzl Memetandwn in Support of Joseph Mzirorera's Tenth Moiice of Rule
6% Yiclation and Motion for Remedial and Punitive Measures, filed on 17 Decomber 2007, Prosscutor's
Response to Mzirgrera's Supplemental filing of 17 December 2007 - 10h Rule $8 Wiolation, filed on 24
Dc:amber 2007

The Prozecutor v. Bdouard Karemara, Mathleu Ngivumpalse, and Jeseph Nzirgrera, (M Karemera, et
at.™ Case No. ICTR-98-44-, Deciston on Joseph Nzirorera®s Tenth Notice of Diaclosure Viglations and Mation
fur Remeadial and Punitive Hcasures (TC) " lmpugned Degision™), 5 February 2008,

Karemera ef al, Degision on “Joseph Mzirorera's Appeal from Decision on Tenth Fole 68 Molion”
{ﬁuﬂj 14 May 2008, para. 14.

Protecutor v. Fuvenal Kajelifeli, Case No. ICTR-98-44 A-A, Judgement (AC), 23 May 20035, para. 262
(“IF the Dwefence satisfies the Tribunal thar the Prosccution bas failed w comply with itz Rule 68 obligations,
then the Tribunal mus examine whether the Defence has been prejudiced by that failure before considering
whether 2 remedy is appropriate.”
’ fbid.
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5. In his original motion, Joseph Nzirorera asserts thet he was prejudiced by the
Progecution’s late disclosure of the reporl at issue. Specifically, he claims in his reply brief
that the report directly contradicts the Prosecution’s case against him, and lhe testimony of
such witnesses as UB and (GOB that the CDR was esmblished and controlled by the MRND.
He contends that the late disclosure precluded him from using the document to contradict
Prosecntion witnesses; and, moreover, lhat he was categorically prejudiced by the lawe

disclosure of 2 document that ends to prove his imnocence.

6. The Chamber Ands that Joseph Wzirorera has not shown that he suffered meleral
prejudice as a tesult of the lae disclosere. He is a former member of (he executive
commitice of the MRND, and has not shown that he was unable to testify personally about
everything relevant (o the relatienship between the MRND and CDR parties. Furthermore, he
has not shown that his inability {0 conftont Prosecution Witesses UB and GOB widh a quote
of Lhe CDR leader’s statement in the report could materially have affected the credibility of
the mstimeny of UB and GOB. The Chamber notes that the Prosecutor, during re-direct,
would have confronted the Wimesses with incriminatory information in the same report
contradicting the CDR leader’s statement. Finally, the mere assertion that he was
calegorically prejudiced by the late disclosure of the report because it tends 1o prove his

innecence does pot suffice.

The Prosecutor v. Edouard Karemera, Mathieu Ngirumpatse and Jaseph Meirorera, Case Mo, ICTR-9E-344-T KV
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7. For the abovementioned reasons, the Chamber does not find that Joseph Nzirorera
was materially prejudiced by the Proszcution’s viclation of Rule 68{A), and accordingly does

ot consider 4 remedy Lo be apprapriate.
FOR THESE REASONS, THE CHAMBER

I. FINDS that no malerial prejudice was suffered by Joseph Nzirotera as a result of the

Prosecution’s viclation of Rule 68(A}); and

II. DENIES Joseph Niitorera amy remedy

Arugha, 2% May 2008, done in English.

R -
Gherdao Gﬁv& K%\H v;%.ﬁ;eixy%"

Presiding Judge Judge Tudge
{Absent during signature) {Absent during signature)
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