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V.dJ/on on App<!a/., Chamber R,.,a,r,1"" ,;,,, fo1<,p,-,t,;,Ji<m of/I.ult ~8(A) ofrhe Rr,l,s of 
Pn,c,dw-• uod E,r.d,act jn Re/orion lo Mf;<ed D""""""t>' 

INTRODUCTION 

I. On 21 November 2007, Joseph Niirorera flied his Tenth Notice of Rule 68 Violation 

and Motion for Remedial and Punitive Measures.' In bis motion, Joseph Nzirorera alleged 

that the Prosecution failed to disclose exculpatory documents from the United States National 

Security Archives, and requested that the Chamber impose appropriate remedial and punitive 

measures. 

2. On 5 February 2008, the Chamber denied Joseph Nzirorera's motion, and stated that 

the Prosecution did not commit a disclooure violation wider Rule 68(A) of the Rules of 

Procedure and Evidence ("Rules") when it did not disclose a report dated 21 August 1992 

from the United States' embassy in Kigali, which cited a statement by the leader of the CDR 

party that contradicted the testimony of Prosecution Witnesses UB and GOB.2 The Chamber 

held that the report, when read in its entirety, was not exculpatory because it also contained 

inculpatory infonnation, which contradicted the statement of the CDR leader. 

3. On 14 May 2008, the Appeals Chamber reversed the Chamber's decision, and 

remanded the matter to the Chamber"to detennine whether the Appellant is prejudiced by the 

Prosecution'• violation of Rule 68(A) of the Rules and the appropriate remedy, if any."' 

Discussion 

4. The fact that material relevant for the Defence has !lot been disclosed in a umely 

manner does not always create prejudice to the accused.4 It is for Joseph Nz1rorera to 

demonstrate that he has suffered material prejudice as a result of the late disclosure.' 

Josq,h Niiro,,,ra', Tonth Nonco -of Dis<losu,o Viol•tion, and Motion for Remedial and l'lll1itive 
M<asur,s. filod on 21 November 2007. See o/ro. P,o.,cutor'• Response lo Jos,ph N>trorera•, T"'th Nonce of 
Ruic 68 V,olatlon and Mo1<on fo, Remedial and Pumt,vo M, .. u,os, filed on 26 Novcmb<r 2007; and Reply 
Brief: Joseph Nziror<ra •, Ttnth Not,oc of Rule 68 Viol,uon and MotLon for Remedtal and Punitive Mc"ur .. , 
filed on 3 Oec,mber 2007; Supplemental Memorandum in Suppon of Joseph Nmor='s Tenth Nou« of Ru I< 
68 Vrnlat,on and Motion for Remodial and Pcmmvo Measures. filed on 17 December 2007. P"""'outor's 
Response to Nairo,cera', Supplemental filmg of 17 Dccembe, 2007 - 10• Rule 68 Violation, filod on 24 
December 2007 
' T/1' P,osecuw, v. Edouard Komne,o, Molhi•" Ngin,mpotse. aad Jos,:ph Nzfrc,..ro. ("Ko,-,m,ra. « 
al,") Cssc No ICTR-98-44-, Demton on !oso:ph N"rorec,'o Tenth Notice of D,sclo,ure V,ol,11on, and Motion 
for Remedial ,nd Pon11,ve Measures. (TC) ("Impugned Dec,S1on"1, > February 200&, 
' Karemera <1 o/. O«!Sion on "Joseph N,irorm's Appc.al fn>,n Decision on Tenth Rule 68 Mot,on"" 
(AC), !4 May 2008, para. 14. 
' P1mectaor v. J.,.,,aa/ Kajel,je/i, Case No. ICTR-9&-44A-A, Judgement (AC), 21 May 2005, poc,, 262. 
("If the Defence ,arLSfas !ho Tnbunol that th, ProoecuMn ho, failed to comply with ,ts Ruk 68 obllgal\ons, 
th•n the Tnb,.,nal must examine whether the Defonce hos 'ooen prejud1c,d by 1h,t failure before oonsidenng 
whether, ,.,medy is appropriate," 
' ibid. 

TM Pro,"""°'" , , idcua,,t K""""'"'• MoJlai"" Ngi"""l}(US< and Jo,ep!, N,U,,,-,,a, Case No, [CTR -91!-44-T 214 



D<d,W'I ""Appeal, Cha"'1!e, R,maad oa th• f•1'rpretati.Jo of Ru/, 68(A) of1he 11..1., of 
f'roc,dur, a,el E,id,nce m Refotlon lo M-V«"""'"" 

5. In his original motion, Joseph Nzirorera asselis that he was prejudiced by the 

Prosecution's late disclosure of the report at issue. Specifically, he claims in his reply brief 

that the report directly contradicts the Prosecution's case against him, and the testimony of 

such witnesses as UB and GOB that the CDR was esmblished and controlled by the MRND. 

He contends that the late disclosure precluded him from using the document to contradict 

Prosecution witnesses; and, moreover, that he was categorically prejudiced by the late 

disclo.ure ofa document that tends to prove his i1111ocence. 

6. The Chamber finds that Jo.eph Nzirorera has not shown that he suffered material 

prejudice as a result of the late disclosure. He is a fonncr member of the executive 

committee of the MRND, and has not shown that he was unable to testify personally about 

evetything relevant to the relanonship between the MRND and CDR pames. Furthennore, he 

has not shown that his inability to confront Prosecution Witnesses UB and GOB with a quote 

of the CDR leader's statement in the report could materially have affected the credibility of 

the testimony of UB and GOB. The Chamber notes that the Prosecutor, dunng re-direct, 

would have confronted the Witnesses with incriminatory infonnation in the same report 

contradicting the CDR leader's statement. Finally, the mere assertion that he was 

categorically prejudiced by the late disclosure of the report because it tends to prove his 

innocence does ~ot suffice. 

Tl,,, Prosec,,10, v, E</oua,d Koremero. Malit,,,, Ngi,umpo<selillll Joseph Nzironro, c.,,, No. !CfR.98-44-T 314 
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3.55 IG, 
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7. For the abovementioned reasons, the Chamber does not find that Joseph Nzirorera 

was material!y prejudiced by the Prosecution's violation of Rule 68(A), and accordingly does 

not consider a remedy to be appropriate. 

FOR THESE REASONS, THE CHAMBER 

I. FINDS that no material prejudice was suffered by Joseph Nzirorera as a result of the 

Prosecution's violation of Rnle 68(A); and 

II. DENIES Joseph Ntirorera ony remedy 

Arusha, 29 May 2008, done in English. 

Denn· . Byron 

Presiding Judge 

Gb,!w ~"~" f 
Judge 

v~~);/--
Judge 

(Absent during signature) (Absent during signature) 
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