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L INTRODUCTION

1. The Chamber is seised of the Prosecutor's request to refer the case of Yussuf
Munyekazi (*Accused™ to the Republic of Rwanda (“Rwanda™) pursuant to Rule 11#is
of he International Criminal Tribunal for Rwanda’s (*Tribunal™) Rules of Procedure and
Evidence (“Rules™.’

2. The Accused is charged with genocide, or alternatively, with complicity in
genocide, and exterminaticn as a crime against hurmanity.* The crimes are alleged to have
been commitied in Cyengugu and Kibuye préfecrures, within the Lerrilory of Rwanda.

i In the Referral Request of 7 September 2007, the Proseculor submils that Rwanda
has jurisdiction over the Accused and is willing and adequately prepared to accept the
Accused's case. The Prosecutor further submits that, as reguired by Rule 1145, Rwanda
possesses a legal framework that ¢riminalises Lhe alleged conduct of the Accused as
international crimes, ensures that the death penalry will not be imposed, and guarantees
the Accused's fair trial rights.

4. In a response, dated 2 October 2007, Defence Counsel for the Accused objects to
the Referral Request on the grounds that, amongst other things, Rwandan law does not
provide an adequate legal framework and hat the Aceused cannot receive a fair mial in

Rwanda ’

' “Progecutpe's Request for the Referral of the Case of Yussuf Munyakaz to Rwanda Pursuant 1o Rule
11bis of the Tribunal's Rules of Procedure and Evidence”, 7 September 2007 (“Referral Request™).
Following the Hefermal Request, the Fresident of the Tribunal designated this Trial Chamber to determime
the maner in accordance with Rule 1156 on 2 Cetober 2007, See “Designation of a Trial Chamber for the
Referral of the Case of Vasssf Mumathasi to Rwanda”, 2 October 2007,

! Amendod Indictment, 29 November 2002 {“Indictment™). The Actused is charged with individual
crimingl refpemsibility under Atticle 6 €1) of the Slatute of the Intemnational Tribunal for Bwanda
(“Statute™) for gemocide pursuant W Article 2 {3) {8) or altemabively, complicity in genocide pyrswant to
Arncle 2 (3 (e] and extermination as a crime against bumanity pursuant to Article 3 (b) of the Statuge,

! “Defence Response m the Prosecutor's Request for the Referral of the Case of Yuasuf Munyakazi o
Fwanda Pursuant to Rule 11dis of the Tribunal’s Rutes of Procedure and Evidenee”, 2 Qclober 2007
{"Defenee Response’™), On 22 October 2007, the Prosecutor replicd to the Defence Respense, “Prosccutor’s
Reply ta *The Defence Response to the Proseculor's Request for the Referral of the Case of Yussuf
Munyakazri to Rwanda pursuant to Rule 11bis of the Tribunal's Rules of Procedure and Evidence', 22
October 2007 {“Prosecutor's Reply™).
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5. Pursuant w Rule 74, * the Chamnber has granted leave 1o Rwanda, the Kigali Bar
Association ("KBA"), the Intemational Criminal Defence Attorneys Association
{"ICDAA™), and Human Rights Watch (“HRW™) to appear as amicus curige and make
submissions on specific issues.” All gmici filed wrilten submissions in accordance with
the Chamber’s orders.”
5. A hearing was held on 24 April 2008 (“Referral Hearing™) during which the
Parties and amici had an opportunity to make additional submissions and answer
questions from Lhe Chamber.’
7. In deciding whether to refer this case o Rwanda, the Chember will examine
whether:
(1) This case is appropriale for mansfer w the authorities of another State;
(i)  Rwands has jurisdiction;” and
{(iii} Rwanda is an appropnate referral State in that (4} the death penalry
will mot be imposed and the Accused will receive an appropriate
punishment if cenvicled of the crimes with which he is charged;"® and
(b) the Accused will receive a fair tial.”'

* Rule 74 states: “A Referral Bench may, if it cansiders il desirable far the proper delermination of the case,
invite or grant [save b any Stale, sfganisation or person to appear before it and make submissions on any
issue specified by the Referral Bench.™

* “Order for Submissions of the Republic of Rwanda as the Sate Concemned by the Prosecutor’s Request
for Refermal of the ndictment against Yussuf Munyakaz w Rwanda”, § Movember 2007, “Decizion on the
Application by the Kigali Bar Association for Leave (0 Appear as Amicus Curige”, 6 Decomber 2007,
“Decision on the Application by the Itemational Criminal Defence Attomeys Assoctation (ICDAA)Y for
Leave o Filz a Brief a5 dmicus Curige”, 6 December 2007; and “Decision on the Request by Human
Rightu Watch to Appear as Amicur Curige”, 10 March 2008,

 « A micus Curine Bricf of the Republic of Rwanda in the Matter of an Application for the Refermal of the
above cage 1o Rowanda pursuant to Bule 11bis”, 21 December 2007 (“Hwanda’s Amicus Brief™); “Brief of
Intermationa] Criminal Defence Attomeys Association (ICDAAY Conceming the Request for Referral of the
Accused Yussuf Munyakazi to Rwanda Pursuant 1o Rule 11 &és of the Rules of Procedure and Evidence™, 4
January 2008 ("TCDAA Amicus Brict™); “Amivus Curioe Brief of the Kigali Bar Association in the Matier
of an Application for the Reformal of the above case to Rwanda pursuant to Rule 11547, 10 January 2008
{"KBa Amricus Brigf"); “Bref of Human Rights Waich As Amicus Curige In Opposition to Rule 118
Transfer”, [ 7 March 2003 (“*HRW Amicus Brief”),

? “Scheduling Order for a Hearing on Referral of the Case of Yussuf Munyakazi m the Republic of
Rwanda™, 19 February 2003.

* See paras. § 1o 14 of this Decision.

® Rule 1155 {A).

W Rule 1A {C) and the Tribunal's jursprudence o br discussed further at paras, 17 b 32 of (his

Decision,

T Rule 11his {C).

The Prosecutor v. Vusmif Mumpakazi, Case Mo. ICTR-97-36-R1 1 bis 16
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IL. APPROFRIATE CASE FOR CONSIDERATION

A. Submissions

8. The Prosecutor submits that selection of a case for referral to the authorities of a
State is a malter falling within his discretion.?
B. Law

9. The Chamber notes that while Lhe Prosecutor has discretion to select cases for
possible transfer to competent national jurisdictions,” the Trobunal is mandated under
Security Council Resolutions 1503 end 1534 to wansfer cases involving intermediate and
low.-rank accused to competent national jurisdictions.'*

10.  According to prior junsprudence on referrals, “intermediate™ and “low-rank”
accused include:® a sub-commander of the military police and one of the main

paramilitary leaders in Fuﬁa;m a prison ';'M:Ll'l'lim';sl:ratvr.:-r;r'r a commander of a military police

2 Prosecutor’s Reply, para. [4, in which the Frosecutor submits that this is a matier Falling within his
discretion pursuant to Rule [1hip (B), which bestows upon him a *spexific role” in inisating referral
Pjroceedings.

Sea Prasecutor v. Mile Mrkdid ot al, Case Mo, [T-95-1Y/1-FT, “Decigsion on Prosecutor’s Mobon to
Withdraw Motiom and Request for Referral of Indictment under Rule 115is™, 30 Juns 2005, pars. 14; and
Stcunty Couneil resolution 1538 {20643 which *Calls en the [CTY and ICTR Pmssculors to review the
case (oad of the ICTY and [CTR respestively in parmicular with a view to determining which cases shoyld
be proceeded with and which should be transferred 10 competent national junisdichions...” Resalution 1534
(2004, S/RESMN 534 (20404), 26 March 20{4, para. 4.

" Eighth Preambuler Patagraph of Security Council Resolution 1503 “Urging the ICTR to formalize a
detailed strategy, modelled on the ICTY Completion Strategy, (o transfer cases involving infermediate- and
lower-rank accused t0 competent national jurisdictions, as appropriate, including Rwandg, in order to allow
the ICTR W achieve its objective of complenng investigations by the end of 2004, all tal achvities at first
instance by the end of 2008, and all of its work in 2000 (ICTR Completion Strategy)”, Resolution 1503
(2003), S/RES/1504 [2003) 23 August 2003, See also para. & of Security Council Resolution 1534
“Requests cach Tribunal 1o previde the Council, by 3} May 2004 and every six months thereafter,
assessments by its President and Proseculoy, setting Gut in detail the progress made towards implementation
of the Completion Strategy of the Tribunal, explzining what measures have been taken 10 implement the
Completion Stmtegy and what measutes remain o be taken, including the kansfer of cazes involving
intermediate and lowet rank pecused to competent natonal jurisdiciens; and expresses the intention of the
Counci] to meet with the President and Prosecutor of each Troibunal to discuss these assessments; "

" Rule 1185 {€) of the International Criming) Tribuna) for the Former Yugoslavia ("JCTY™) Statutc states;
In determining whether m refer the casc in accordunce with paragraph (A), the Befermal Bench shall, in
accardance with Securily Council Resolution 1334 (2004), consider the ravity of the crimes charged and
the leve] of responsibility of the accused.

' See Prosecutor v, Gojko Jankovid, Case No. IT-96-232-AR1 1 bis 2, “Decision on Rule 114is Referral”,
15 Movember 2005, paras, 4, 11, 19, 20, (Wote Lhat this was the basis of the first ground of his appeal;
rejecicd).

”JSee Prosecutor v, Savo Tadevit, Case No. IT-97-25/1-AR 1 1his 2, “Decision on Savo Todovié's Appeals
against Decisions on Referral under Bule 115i", 4 Sepriember 2008, (“Todovid Appeal’™ pames. 9, 17-22.
{Note that (his was the basis of Lhe first ground of kis appeal of the referral: rejected )

The Prosecuior v. Yusnf Mismakers, Case No. ICTR-97-36-R11bis
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banalion including a formation known es “the j[:«lca.':ﬂz.",ls four Bosnian Serb authorites
involved in a joint criminal enterprise in two detention camps,”® a soldier;® and a préfer
in Rwanda.?! Positions considered oo senior for referral have included: the most serior

2 a1 2
a peramilitary leader;” a

commander of the Army of Bosnia and Herzegovina;
commaender inveived in peace negotiations who was one rank below Lhe highest nmlilary
command.**
C. Discussion

11. In determining whether the referral of Lhe case s appropriate, the Chamber will
therefore evaluate the level of responsibility of the Accused, considering only thase facts
alleged in the Indictment,”
12.  The Accused is alleged to have been a wealthy businessmen, a commercial
farmer, and a leader of the Bugurama MEND militia (*Bugurama Interahamwe™). He is
charged with genocide, or, alternatively, with complicity in genocide, and exterminaticn
as a crime agaiust hurnanity.?’ Specifically, it is alleged that the Accused:

(i) delivered weapons, uniforms, and bools 1o the Inferahamwe;

(i)  inciled hamed against Tuwis at the Hotel Ituze in Kamembe, Cyangugu

préfecture,

(iif}  instigated the killing of Tutsis at Kabusunzu in Bugarema;

" Sea Prasecuior v. Pafko Linbidié, Case No. IT-00-41-AR1 1k 1, “Decision on Appeal against Decision
on Referral under Rule 115is™, 4 July 2006, (" Liubidic Appeal'™ pars. 3 (appealed, but not on this greund).
'* Loe Prosecutor v. Zelike Mefakié et af., Case Wo, 1T-02-65-AR!1his.1, “Decizion on Joint Defence
Appeal against Decision on Referral under Rule 11547, 7 April 2006, (“Mefakié Appeal™), paras. 3, 4, 18-
26. {Mote that this was the basis of the Appellants’ second ground of appeal: rejoctad. )

® See Prosecuior v. Radovan Stankovic, Case Wo. IT-96-23/2-AR11bis.], “Decision on Rule 11&is
Refermal”, | September 2005, {“Staskovié Appeal™), para. 3 (appealed, but not on this ground).

¥ Lee Proseculor v. Bucyibarura, Case Mo ICTR-2005-85-1, “Déeision Relative a la Requéte du Procureut
Aux Fins de Renvol de L'Acte D'Accusstion Contre Laurent Bucyibaruta Aux Aulorités Francais”, 20
Movember 2007 (“Bucyibarirta Referral™),

T Soe Prosecutor v. Rasim Deli¢, Case No. TT-04-83-FT, “Decision on Meotion for Referral of Case
Pursuant to Rule 114is”, ¢ July 2007, paras_ 11, 20-26 (This was the basis of the denial of the Referml,
decision not appealed),

B eoe Projeculer v. Milan Lukié, Case o [T-98-32/1-AR1 Lhis. |, "Dexision on Milan Lukid's Appeal
Regarding Referral”, 11 July 2007, paras. 18-26. (Mote that this was the basis of the third and founh
grounds of his appeal, which wets accepted, his referval was revoked)

™ See Prosecutor v. Dragomir Milosevit, Case No. IT-98-29/1-FT, “Decision on Referral of a Case
Pursiant to Rule 1 jie™, 8 July 2005, paras. 21-23 (Prosecution appeal on sentence pending).

I coe Mejaoki¢ Appeal, pare. 22, “When assessing [...] the Appellants [...] level of respensibility, the
Referral Bench properly considered omly those facis alleged in the Indictment befors reaching =
delermination conceming the appropriatoness of referning the case to a natienal jurisdiction.”

* Indictment, para, 4,

! Indictment, Counts t and 2.

The Prosecidor v Yz Muryakas, Case No., ICTR-97-34-R] Lbir
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(iv} at Leonard Bamenyayundi’s house in Gisuma Commune, Cyangugu
préfecture, planned to kitl all he displaced Tutsis gathered at Nyarushishi
Refugee Camp, and was present at Nyamshishi to execute the plan (he
following day,
(vl  with the Bugarama /nterghamwe, atiacked Tutsh civilians who had sought
refuge at Cyangugu Cathedral; and
(vi}  sttacked and lolled Tutsi civilians who sought refuge at three parishes in
Cyengugu préfecture, and in Bisesero in Kibuye préfecture.®
13. The Chember notes that the Accused had neither a rank of any military
sipnificance, nor had eny official political role. He was an Mnterghamwe leader, whose
role was largely limited to Cyangugu préfeciure. The Accused’s level of respensibility is
comparable to many of those referred to national jurisdictions and is lower than Laurent
Bucyibaruta, a former prefet of Gikongoro préfecture in Rwanda, whose case was
referred to the Republic of France.®
T, Conclusion
14.  The Chamber is satisfied Lhat the leve] of responsibility of the Accused makes his

an appropriate case for referral to the autherities of a State.

III. REFERRAL TO RWANDA
A, Jurisdictlon
15, Rule 11&is {A), which govems the transfer of accused persons from the Tribanal

10 a national junisdiction, provides:

“Tf an indictment has been confimied, whether or not the accused is in the
custody of the Tribunal, the President may designate a Trial Chamber which shall
delermine whether Lhe case should be referred 1o the authorities of & State:

(i) in whese territory the crime was committed; or

{ii) in which the aceused was arrested; or

{ii{)  having jurisdiction and being willing and adequately prepared to

accepl such a casc’

so that those authorities should forthwith mfer the case to the appropriale courl
for trial within that State.”

¥ Ingiictment, paras. 7.1 te 7.6 and 8.1 to 8.5,
7 See Bucypibaruia Refermal.

The Prosecuior v Yusay Munyakas', Case Wo, ICTR-97-30-B1 1 bis
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14.  [tis not disputed that Rwanda has jurisdiction as Lthe Slaie in whose territory (he
grimes were committed pursuant o Rule 1144 (A) (i). Where a Chamber finds (hat any
one of the three grounds in Rule 11545 (A) is established, it can proceed to determine,
pursuant to Rule 114¢s (C), whether the Accused will receive a fair mial in the courts of

the State concerned and that the death penalty will not be imposed or carried out.”®

B. Penalry Structure
A. Submissions

] Non-Impasition of Death Penally
17.  The Prosecutor submits that Rwanda has enactad legislation abolishing the death
penalty, *' The Defence responds that the Rwandan Code of Criminal Procedure retains
certain provisions for the death penally.® The Prosecutor replies that the provision for
life imprisonment in the Rwandan law governing the transfer of cases from the Tribunal,
supersedes eny prior legislative pm\’isiﬂﬂs.n
iL. Applicable Punishment
18.  The Prosecutor submits that the Transfer Law provides for a penalty strucrure
identical o that enshrined in the Tribunal’s Statute and Rules.’* The Prosecutor refers to

Article 21 of the Transfer Law which states (hat life imprisonment shall be the heaviest

penalty for an Accused mansferred from the Tribunal to Rwanda.*

¥ Rule 11kis {C) states that “In determining whether to refer the case m accordance with paregreph (A), the

Trial Chamber shal] satisfy itzelf that the accused will receive a fir trial in Lhe courls of the Stale

concemad and that the death penalty will not be imposed or carried oul™

M apicle 3 of Organic Law No. 3172007 of 25/07/2007 Relating to the Abolition of the Death Penalty

{("Dezth Penalty Law™ states: “In all legislative texts in foree before the commencement of this Organic

Law, the death penalty is substituted by life imprisonment or Efe imprisonment with special provisions as
rovided for by this Organic Law.” Se¢ Referral Request, pana, 27,

T Arhicles 212-217 of the Law No. 1372004 of 1'M52004 Relating to ihe Code of Criminal Procedure

{"Rwandan Code of Criminal Procedure™). See Defence Response, para. 5.4,

A atticle 1 of the Organic Law No. 11/2007 of 16 March 2007, Conceming Transfer of Cases to the

Republic of Rwanda from the Iniemational Criminal Tribunal for Bwanda and From Other States

{“Transfer Law™) states that it shall “regulate the mansfer of cases and other related marters, from the

International Criminal Tribunal for Rwanda and fren other States 1o the Republic of Rwanda.” Achicle 21

stales that life imprisonment will be the highesl penalty. See Prosecutor’s Reply, parm. 24

* Referral Request, para, 28,

% Referral Request, para, 26,

The Prosecutor v. Yaany Munpakari, Case Mo ICTR-D7.36-R 1 1 bix TG



724

Decisian on the Prosecuior's Reguest Jor Referral of Case ro the Republic of Reandsa 28 May 20048

19.  In response, the Defence refers to Amicle 4 of the Death Penalty Law which states
that life imprisonment wilh special provisions is imprisonment in isolation.*®

B. Law
20. It grder to refer the Accuszed’s case, the Chamber must sarisfy itself that the death
penalry will not be irn]:u::us'.-uavd.j‘T
21.  Furthermore, although not expressly provided for in Rule 11Ads, pursuant to the
jurisprudence of the Tribunal and the ICTY, Lhe penalty strueture within a State o which
an indiciment may be referred muat provide an appropriate punishment for Lthe oflences
wilh which the Accused i5 currently ch.a:gad.“ Moraover, conditions of detention, a
matter which touches upon the faimess of a jurisdiction's criminal justice system, must
accord with internationally recognised standards.*?
22.  Specihcally with regard 10 imprisonrnent in isolation or solilary conlinement,
although the prohibitien of contact with other prisoners for securiry, disciplinary or
protective reasons may be necessary, human rights bodies have consistently held that
imprisonment in isolation is an undesirable penalty end should be used only in

exceptional circumstances and for limited periods.*® Furthermore, protracted periods of

¥ Article 4 of the Dwath Penslty Law siates that “Life imprisomment with special provisions is
imprisonment with the following modalitizs: - 1. a convictsd persan is not entitled w any ¥ind of mercy,
conditianal release ot rehabiliwtion, unless he/she has served at teast iwenty (20) years of imprisoament; 2.
a convicted person is keplin isolation.” See Defnec Response, pata, 4.4,

Y Rule 1 1bis (C).

B prosecutor v Radovan Siankovic, Case No. IT-96-2372-PT, “Decision om Referral of Case under Rule
11657, 17 May 2005 (“Sankovié Referral”), para. 32, Mejokic Appeal, para, 48; Liubicié Appeal, para. 48;
and Bagaragaza Appeal, para. 9.

¥ The Chamber recalls that conditions of detention in a national jurisdiction, whether pre- or post-
cONVICHON, i3 2 matter that Touches upom the faimess of that jursdiction®s criminal justice system and is an
inquiry squarely within the Chamber's mandate. See Stankovié Appeal, para. 34, and Todovid Appeal, pam.
99 Thesc internationally recognised standards include: (i} Freedom from terture, or cruel, inhuman o
degrading treatment or punishment as conlained in Ardcle 5, Universal Declaraton of Human Rights
(“UDHR™); Article 7, Intemational Covenant on Civil and Political Rights ("ICCPR"); Amicle 3, African
Charter on Human and People's Rights {“ACHPR"); Article 16 (1), Convention Against Torture and other
Cruel, Inhymman, or Degrading Treatment of Punishment (“CAT™); anéd Principle 6 of the Body of Principles
for the Protection of All Peons Under Any Form of Detention or Imprisonment (1988) (“Body of
Principles™ ), and (i) All persons deprived of their liberty shall be treated with hwmanity and with respect
for the inherent dignity of the human person as contained in Article 16 (1), ICCPR; Article 5, ACHPR, and
Principle 1 of the Body of Principles.

* The Humnan Righta Committee {"HRC™) has stawed: ... selitary confinement is a harsh penalty with
serious psychological consequences and is justifiable only m case of urgent need; the use of solitary
confinement cther than in exceptional circumstances and for limited periods i5 inconsisient wath erticle 10,
paragraph 1, of the Covenant™ See Concluding Observations of the HRC: Denmark, 317102000,
CCPR/COMIVDNK, para. 12, See alse, Ramirez Sancher v. France, European Court of Human Righty
(ECIHR), Grand Chamber (GC), App. No. 52450003, 4 July 2006, para. 121,

The Prosecutor v. Yutng Miumyvakan, Case No. ICTR-97-36-R 1 1bis
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solitary confinement may amount to acls violating human rights standards *' Therefore,
solitary confinement is an exceptional punishment and where implemented, should be as
shor as possible. Where it is prolonged, the detainee should be informed In writing of the
substantive reasons for such measures in order to aveid any sk of arbirrariness,*? and be
afforded the right w independent judicial review of the mers and reasons for the
prolonged solitary confinement.* Arrangements for solitary confinement should also be
reviewed In order to provide prisoners wilh a wider range of actvities and ensuring
appropriate human conract.**
23, Therefore, States must ensure that where individuais are impriscned in isolation,
elfective safeguards are in place to puarantes that such iselation is consistent with the
right to humane treatment and respects the inherent dignity of he person.®

. Discussion
i Non-Imposition of the Death Penalty
24, The Death Penalty Law abolishes the death penalty, and replaces it in all previous

legislative texts with life imprisonment or “life imprisonment with special provisions."™®

4" HRC, General Comment 20, Article 7 (Fonly-fourth session, 1592), Comptiation of General Commenls
and General Recommendarions Adopted by Human Rights Treary Bodies, UN. Doc. HRIVGEM!1/Rev. | at
30 {1994), para. 6. Funther, in assessing whether solilary confinement will amount © a violatien of an
individual's right wo humane treatment which cespects his or her inherent dignity, humen rights bodies have
considersd factors such as the duration of the [solation and s phygical and mental ¢f¥ectx. See Achutan and
Amneyty Imternational v. Molowi, Africam Commission on Human and People’s Rights (ACommHR],
Comm. Nos 64/92, 6892, and 7592 (1995), parz. 7, Lorse and others v. The Metherdands (ECIHHR), App.
No. 52750/89), 4 Februsry 2003, para, 63; Maithew v. The Netherlands (ECIHR) App. No. 24919/03), 29
September 2005, paras, 200 and 201; and Remirez Sanches v Fronce, para. 117,

“ Matthew v. The Netheriands, para. 199 and Ramirez Sanche: v. France, para. 139.

*} The ECtHR has held that where a detaimee was held in selitary confinement for a period of eight years, in
view of the length of that peried, a tigorous examination was necessary W determpine: whether 10 was
justified; whether the mcasures mken were necessary and proportionate ¢ompared o the available
alternati ves; what safegpuards were alTorded the applicant; and what measures were laken by the suthorities
to ensure that the applicant’s physical and mental condition was compatible with hiy solitary confinement
See Ramirer Sonchezr v. France, paras. 143 2nd 46 The HRC hps found that detemtion in salitary
confincment for & pericd of 13 years was considered 1o be a measurs of such gravity and of such
fundamental impact on the individual in question that it required the most serious and devailed justification.
See Yong-Jfoo Kong v Republic of Korea, U.N. Doc, COPRSC/TE/TVETR/ 1999, 23 July 2003, para. 7.3,

“ G.8 v Bulfgaria (ECHR), App. No. 4234698, 11 March 2004, para. 84 and Mawhew v The
Netherlonds, para, 199,

* G & v. Bulgeria. para. 84 and Lorse and oshers v. The Netherlands, paras. 62 and 63,

* Article 3 of the Death PenaMy Law provides that in all logislative texts, the death penalty is substituted
with imprisonment ar life imprisonmen! with special provisions. Further, Atticle 21 of the Transfer Law
provides that life imprisonment is Lhe highest penalty that can be imposed for cases refemed 1o Rwanda by
ihe Trikunal The Referral Bench shall consider “life imprisonment with special provisions.” See paras. 25
31

The Prosecutor v, Yutng Mumyakes, Case No, JCTR-97-36-R1 1 e 526
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Accordingly, the death penalty provisions in the Rwandan Code of Criminal Procedure,®’
or any other lagislation, are no longer applicable. Thus, the Chamber is satisfied that, in
line with Rule 11&és {C), the death penalty will not be imposed in Rwanda.
I Applicable Punishment
2%, However, the Chamber is concerned that life imprisonment in the Accused'’s case
would mean life imprisonment in isolation.**
26.  The Death Penalty Law, dated 235 July 2007, came into force after Lhe Transfer
Law, dated 16 March 2007, Article 25 of the Transfer Law states:

*In the event of any inconsigtency between the Organic Law and zny other Law,

the provisions of this Crganic Law shall prevail.”
In the Chamber’s view, there is no inconsistency between the Transfer Law and the
Death Penalty Law. The latter states that the death penalty is replaced with life
imprisonment and provides two categories of life imprisonment, namely: (i} life
imprisonment; and {ii) life imprisonment with special provisions. Article 5 of the Death
Penalty Law further details that the crimes of torture, murder, genocide and crimes
against humeanity are amongst Lhose crimes atiracling a sentence of “life impriscnment
with special provisions.” Therefore, the Death Penally Law does not prescribe a sentence
that is inconsistent with the Transfer Law, but rather provides further guidence on the
sentence of life imprisonment and states when it is applicable.
27. In any event, the Death Penalty Law repeals the earlier law in respect of
sentencing as Armicle 9 srates:

*“All legal provisions conmary to this Organic Law are hereby repealed.”
28.  The Chamber Lherefore considers that pursuant to the Death Penalty Law, the
Accused, if mansferred and convicted of the erimes charged, could be subject to the

sentence of life imprisonment with special provisions. ?

" As referved to by the Defenge, see supra para. 17,

* Alihough the Chamber has been informed by the Prosecutor and Rwanda that the relevant law applicable
to the Accused, il transfetred, is the Transfer Law which provides that the highesl penally that can be
imposed is life imprisciment, peither the Prosecutor, nor the Rwanda satisfactorily responded to the
Defence submission that this means life smprisonment in isolation,

“* Pursuant to Articles 3, 4 and 3 of the Death Penally Law,

The Prosector v. Rusruf Mumyainn, Case Mo, ICTR-37-36-R115i




Decision on the Procecutor's Request for Referval of Case to the Republic of Rwanda 28 Moy 2008

iti. Daes the Applicable Punishment Accord with International Standards?

29.  The Chamber heard submissions that condiions of detention in Rwanda accord
with international standards.”® Norwithstanding such submissions, pursuant to the Death
Penalty Law, the Accused would be sentenced to life imprsonment in isolation if
convicted of the cimes charged. The Chamber must therefore consider whether such a
sentence, which impacis upon detention conditions, accords with intemationally
recognised standards.

30. In view of the esablished junsprudence and observations of Human Rights
bodies, the Chamber considers that, where provided for in domestic law, imprisonment in
isolation should be an exceptional punishment, applicable only where necessary and
propornionate, and include Lhe following minimum safeguards:

(1} Prior to immposition of such punishment, an assessment of Lthe prisoner to
determine whether imprisonment in isclalion is a necessary and
proporlionate punishment,

{i) A right of review by a judicial body to determine whelher continued
150lation remains necessary and proponionale; and

fiii}  Arrangemnents aimed at prowvding a range of activities 1o ensure
appropriate human contact and mental and physical stimulation,

31.  The Chamber is not aware of any such safeguards in Rwandan law.

D. Conclusion
32, The Chamber [inds that although the death penalty would not be imposed in
Rwanda, thereby satisfying one of the requirements in Rule 11bis {C), the applicable
sentence in the Accused's case, if convicted, would be life imprisonment in isolation. The
Chamber considers that without the aforementioned safeguards, the current penalty
structure is not adequate, as required by the jurisprudence of the ICTY and the Tribunal,

* The Prosccuter tefers to Aricle 23 of he Transfer Law which provides that any person transferred to
Rwanda by the Tribunal shall be detaimed in accorfance with the minimum standerds of dewntion
stipulated in the United Mations Body of Prnciples for the Protection of all Persons under any Form of
Detention or Imprisonment (YBody of Principles™). See Prosecutor’s Reply, pam. 27, Funther, Rwanda
sybmite that conviets transferred from the Tribunal ar other jurisdictions shall be dewined n a new prison
built to international sandards. See Rwanda's Amicus Brief, paras. 3} and 31. During the Referral Hearng,
the Rwandan Government’s representative provided a further description of the detention facilities and
informed the Chamber that #mprisonment would be “under the cenditions agresd uwpen by the ICTR
Registry on the management of the prison,” See T. 24 Apnil 2008, p. 77,

The Prosecurcrv. Fusng Mimmyakozt, Case Wo, ICTR-97-36-R1 1 bis
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thus precluding refertal 10 Rwanda. The Chamber will next address areas where it

considers Lhe Accused’s fair mial rights will not be gueranteed if referred to Rwanda.

C. Fair Trial Guarantees
1. Independence of the Judiciary

A. Submissions

i Parties

33,  The Defence subrnits that intemarional standards of fair trial require that persons
accused of serious crimes under international humanitarian law appear before a penel of
three judges in the first instance and before five judges at Lhe appeliare level”! The
Defence further argues that it is “both absurd and unacceptable hat a single judge be
allowed to give ruiings on accusations related to serious violations of International Law,

. . . . . 52
such as genocide, crimes against humanity and war crimes.”

34. The Prosecuior replies that Rule 11dis does not envisage the transfer or
imposition of the Tribunal's judicial structures to the referral State, but rather the transfer
of 2 case so it can be prosecuted in the judicial system of that referral State,” The
Prosecutor submils that criminal trials presided over by a single judge are widely used in

national systems and a courl presided ever by & single judge can provide a fair trial.**

Fi. Rwanda

35,  Rwanda confimms that the proceedings will be presided over by a single judge in
the first instance,” as are capital cases before the High Courts of Kenys, Tanzania,

Ugands, the Republic of South Africa, Botswana and Zambia.*® Rwanda submits that this

*' Defence Response, para 7.5.

* fhid., para 7.4

! Prosecutor’s Reply, para 37,

* Ibid , para 18.

* Article 2, Transfer Law.

* Rwanda's Amicws Drief, foomote 17, page 10. Rwanda submitied that this count structure was adopted
follawing a comparative sudy of cemman and civil law systems in East, Central and Southern Africa
which showed that trials of capial cases before the High Courts of many of these countries went before a
single judge,

The Procecuior v. Yusnyf Mumpkar, Case No. ICTR-97-36-Ril&ir
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systeml was adopted given its inherent elficiency, and that it does not impair or otherwise

impede the accused's tight 1o 2 fair mial. ¥

B. Law

36.  Aricle 20 of the Tribunal's Statute guarantees the right to a fair and public
hearing,” This right encompasses the right to be tred before an independent and
impartial tribunal as reflected in major humen rights instuments,® and intemational
criminal jurisprudence.®” The criteria of independence and impartiality are distinct yet
interreiated. The Chamber will focus on independence in this Decision as it considers that
this criterion may be violated as a result of the reasons set out below, if the Accused is

tried by a single judge in Rwanda.®’

37, An “independent” tribunal must be independent of the executive, the parties and
the legislature  The criteria encompassing judicial independence includes: the manner

of appointment of its members and their term of office; the existence of guarantees

against outside pressures; and the appearance of i:ldﬂpendcnce,”

¥ Ibid, para 37.

| Article 20 £2) of the Tribunal Stemte states that ' (he accuted shall be entitled w & fair and public
hezring..." Y

* Aricle 14 (1) of ICCPR provides that “In the determination of any cniminal charge against him, or of his
rights and obligations in a suit at law, everyone shall be entitled to a fair and public hearing by a competent,
independent and impartial tribunal established by law.™ Article. & {1} of the ECHR prolects the right to a
fair trial and provides inter afia that “everyone is enatled to a fair and public hearing within a reasonable
time by zn independent and imparmal tribunal established by law." Article. 7 (i} (d} of the ACHFR
provides that every person shall have the right to have his case tried “within a reasonable time by an
impartial court or tribunzal.” See aiso, Human Rights Committee General Comment 32 and Principles 1 and
2, UN Busic Principles on the Independence of the Judiciary.
® See Prosecuror v Furundzija, Case Mo, IT-95-17/1-A, 21 July 2000, ("Furundzijo Appeal’), pare. 177,
foomote 219, where the Appeals Chamber beld that under Article 21 (2) of the Statute of the ICTY, (which
is identical to Article 20 (23 of the Statute of the [CTR) the accused s entitled 1o “a fair and public hearmg”
n the determination of the charges ngainst him.
8 For a thorough discussion of the clements constituting impartiality, see the Furuadziu Appeal, from
ara. 181,
g European Commission on Human Riphts, Crociond, Palmioii, Tanassi and Lefebvre d'Ovidio v Tralfy,
App. Mo 860379, |8 December t¥80, p. 212
% The European Courl of Human Rights has the most developed jurisprudence in thiz area and has
consistently held that “in order to establish whethet a tibunial can be consideted as “independent™, regard
must be had, infer afia, w the manner of the appointment of ils members and their term of office, the
existence of guarantess against outside pressures and the question whelher the body presents an appearance
of independence.” See Ferdlay v UK, 25 Fehruary 1997, 24 EHRR 221 at par. 73, Broan v United
Kingdom, 21 Wovember |995, Series A, No.333-A; (1996) 21 EHRR 342 at para. 37, Langhorger v
Sweden, 22 June 1989, Series A, Mo 155; (19900 12 EHRE 416, para. 22, Campbell and Feil v UK, June
I8, 19R4 (19835} 7 EHRR 165, para. 78; Evropean Commissien on Human Rights, Crociani, Polmioit,
Tarusst and Lefebvre d 'Ovidio v fraly, App No 8603/79, 16 December 1980, p, 212,

The Proserutor v. Yuxny Mumpaknz:, Case No. [ICTR-97-36-R115&
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C. Discussion

38 The Chamber recalls that Rwanda adopted its system of 2 High Court with a
single judge following a comparative study which revealed that trials of capilal cases
before many of the High Courts of East, Central and Southern Africa are tried before a
single judpe. However, the Chamber is of the view that capital cases may be
distinguished from cases involving serious violations of intermational law, including

genocide. Consequently, equating the two is inappropriate.

39. Indeed, the Chamber is concerned (hat Lthe mal of the Accused for genocide and
other serious viglations of internatonal law in Rwanda by a single judge in the first

instance may violate his right to be wied before an independent wribunal.

40.  Although Rwanda has ratified international beaties guaranteeing the nght to be
tried before an independent tribunal,”® and included this right in the Transfer Law,” the
Chamber is of the view that suflicient guarantees against outside pressures are lacking in
Rwanda. The Chamber finds that, while Rwandan legislation enshrines (he prineiple of
judicial independence, which by defimition includes puarantees against outside
1;.11'||=.-ss1.m=:5,".”"i the practice has been somewhat woubling. In particular, the Chamber notes
the Rwandan Government's interrupted cooperation with Lhe Tribunal following a
dismissal of an indictment and release of an Appellant,’ as well as ils negative reaction
to foreigm judges for indicting former members of (he Rwendan Pamotic Front
(“RPF™).¥® The Chember is concemned that these actions by the Rwandan Govermument, as
will be explained in more detail below, show & tendency to pressure the judiciary, a

pressure against which a judge sitling alone would be particularly susceptibie.

* Rwanda acceded to the ICCPR on 16 Aphl 19735, see UN. Doc CCPR/C2MRevd, see aofio,
http:/raww? ohchr org/english/bodies/matification/s.kim and to the ACHPR on 15 July 1983, see
hitp:ifwww achprorgéenglishirat ficationstratification_afmcan%w20charter.pdf.

5% Article 13 {1} of the Transfer Law. In addition, Article 19 of The Constitution of the Republic of Rwanda
guarantees that “Every person accused of a ¢rime shall be presumesd innocent until his or her guilt has been
conclusively proved in accordance with the law in 2 public, and fair kearing.. “(emphasis sdded).

% See for example, Article 140 of the Rwandan Constitution; Article &4 of the Organic Lew No 7 07/20(4
of 25 Aprl 2004 Determiining the Organisation, Functioning and Jurisdiction of the Courts.
5 Coe Prosecutor v. Barayazwiza, Case No. TCTR-97-19, AC, Decition, 3 Movember 1999,
% See paras. 42 - 45.

The Prosecutor v. Yusswf Mumpeznsd, Case Mo, ICTR-47-36-11 | bis
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i Rwandan Government s Reaction to Tribunal Decisions

41.  Following Jean-Bosco Barayagwilza's successful appeal concerming the vicletion
of his righls,” the kwandan Government barred the Tribunal Prosecutor, Carla del Ponte,
from her Kigali office, and denied permission to leave the country o sixteen wilnesses
scheduled o testify in the tdal of Bagilishemna at the Tribunal.™ Months later, Proseculor
del Ponte stated that the Rwandan Government had “reacted very seriously in a tough
manner”, and (hat “afler the decision, there was no co-cperation, no ¢ollaboration with
the office of the Prosecutor. In ¢ther words, justice, as dispensed by this Tribunal was
paralysed...” Given Rwanda’s reaction, she therefere urged the Tribunal to reconsider the
dismissal of the indictment.”' Her comments were quoted in the Appeals Chamber’s

P
Decision.’*

il, Rwandan Government s Condemnation of Foreign Judges

42.  The Rwandan Government has also condemned forsign judges for adverse

decisions, For example, the French Judge, Jean-Louis Brupuiére, investigated the

% See Prosecutor v. Barayagwira, Case Wo. ICTR-$7-19, AC, Decision, 3 November 1599,
™ Sze quoe below from Frosecutor v. Barayagwize, Case No. ICTR-97-19-AR72, AC, *Decision:
Proseculor’s Request for Review of Reconsideration”, 31 March 2000, Declaration of Judge Raphael
Nislo-Wavia, para. 2. Alzo cited m (he ICDAA Amicus, page 6, ootmae 7.
7' As she stared, “Whether we want il or not, we must come (o terms with the fact that our abilicy to
continue with our prosecution and investigations depend on the govermment of Rwanda” (see fallowing
feomate for full cilation).
" See Prosecuior v. Bargyagwiza, Case No. ICTR-97-19-AR72, AC, "Decision: Prosesutor's Request for
Review or Reconsideration”, 31 March 2000, Declaration of Judge Raphasl Nieto-Nevia, para. 2, in which
Judge Nicto-Navia quotcd pleadings of the Prosecutor, Carla del Ponte, including:
“Lel me just say a few words with respect to the gevernment of Rwanda. The government of
Rwanda reacted very senously in a tough manner to the decision of 3 lovember 1999, Tt was &
politizatly motivated decision, which it understandable. It can enly be understood if ene is
cognicant with the situation, if one is aware of what happened in Rwanda in 19%4. T also natice
that, well, it was the Prosecutor Lhat had no visa 10 travel to Rwanda. It was the Prosecutor who
was unable to go to her office in Kigal. It was the Prosecutor who could no be received by the
Rwandgn outhorities. In MWovember, after your decision, there was no cc-cperation, no
gollaboration with the office of the Prosecutor. In other words, justice, as dispenszd by this
Tribuna! was paralyscd & it was the mial of Bagilishima which had 1o be adjourned because the
REwandan govertment did nol allow 16 witmesses io appear before this Court. In other words,
they were not allowed to leave lhe termtory of Rwands. [L..] However, your Honours, due
account has to be taken of that fact. Whether we want it of nol, we must came o etms with the
fact that our ability to contmue with our prosecution and investigations depend on the
govemnment of Rwanda. That is the reality thai we face, What ig the realily? Either Barayagwiza
¢an be mied by this Trbunal, in the allemative; ot Lhe only cther sclution that you have is for
Berayagwiza to be handed over to the state of Rwinda to his natural judge, judex noturafis.
Othervwize | am afraid, a3 we say in [ahan, possiamo chindere la baracca. In other words we can
a5 wetl put the key to thet door, ciose the deot and then open that of the prison. And in that case
the Rwandan government will not be involvad in any manner...”

The Proserumy v, Fusnu Munypaiar, Cage No. ICTR-97-35-R 1 1 bis
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responsibility for shooting down of President Habyanmana's plane on & Apnl 199%4.
Judge Bruguigre’s report was made public on 17 November 2006, and he subsequenlly
urged the French Procureur de la Républicue to 1ssue inlernational arrest warrants against
former RPF members, and, considering the immunity of Head of States, indirectly
deferred to the United Nations Secretary-General to take sppropriale measures to

prosecute the current President of Rwanda, Paul Kagame.”

43.  The Rwandan Government reacted swifily, issuing an official reaction,™ which
strongly criticised the repont,” as well as Judge Bruguiére personally,”® The Government
appeared 10 equate Bruguiére with the French Govemment, referring to Bruguiere’s
reporl and subszequent call for indictrnents as pant of “a long term French Plot o
destabilise the Government of the Republic of Rwanda”,” and “naked bullying and
misuge of power by a Permenent member of the Sceurity Council [Fl'am:i.a]";Mt concluding
that the “Government of the Republic of Rwanda has a hasioric duty o tesist Lhis alterrpt
by France to desecrate the memory of millions of Rwandans who died.” 79

44.  The official Government stalement rejected Judge Bruguiére's conclusions
outright, staling ihat “Rwanda owes it to the world to refuse (his perversion of Justice™,™
and that “this criminal snempt to distort history should be dismissed with the contenpt it

deserves”,” expressing that they were “indignant that this French Judge is allowed to

™ See waw rwvanda-infip.nev'media‘documen orl_Brugygiere Rwanda.

™ A copy of the "Rwanda Govemments’ Reaction to Judge Brugeite's [ndictment Saga™ can be found at
ofw ndaga org/ 1M G iere_2_-2. Mote that hitpa/faww. rwandggateway, oo/

describes its website on the “zbout us" section as “Rwanda Development Gateway {RDG) is a project of

the Govemmment of Rwanda tun under the National University of Rwanda (NUR). The RDG is

implementing 2 Program to 3¢t up a National Pormt as platform for information sharing The Foral

represents 2 one-stop-shop for information on Rwanda and (he country's web interface to the rest of the

world.”

¥ The Government referred to Judge Bruguitre's Feport as “a thinly veiled political attack on the

Govermment under the veneer of a judicial process™ {p. 23, which “identify{ied] victims of his hate political

views under the guise of a judicial process™ (p, 42},

" The Govemment teferred to Judge Bruguitre g5 “a dangerous person”™ (p. 42}, "2 shameless Judpe to the

legal profession” {p. 42), “no morc than a genocide deniewrevisionist and mouth pisce of genocide™ (p. 38),

“the conduit for the perversion of Justice™ (p. 9), who had a “sadistic mindset [to] find the RFP "guilty” and

condermm them™ (p. 21}

" Ihid., see page 2.

T8 Ibid., see page 41,

™ Ihid., see page 3.

¥ 1bid.. see page 2.

" [bid., see page 38
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propagate to the enlire world one of the basic tenets in genocide revisionist literature with

impunity...”*

45.  Judge Femando Andren of Spain has also faced condemnation from Rwanda.
During the Referral Hearing, the HRW representative stated (hat “when the Spanish
indictment was issued against forty high-ranking RPF officers, the national assembly
passed a resolurion askang for that Spanish judge to indeed be prosecuted for negsating the
genocide.”™ The Rwandan Government representative at the Referral Hearing denied
this, stating that “there is no such thing as a resolution by Rwandan Parliament to
prosecutc a Spanish judge.”™ However, the Rwandan Government’s sponsored website
posted an adicle, dated 6 March 2008, siating that the Lower House of the Rwandan
Parliament asked the Rwandan Minister of Justice, Tharcisse Karugarama, 1o prosecute

Spanish Judge Femando Andreu Merelles for negationism of a genocide ¥

46, Accordingly, the Chamber finds that, althopgh safeguards against outside
pressures are provided under Rwandan law, past practice suggests such safeguards are
not guaranteed in reality. [ndeed, past practice causes the Chamber serious concemn about
whether the Accused will be tried by a court systern that is free from outside pressure.
The Chamber’s concern is compounded by the fact that & Rwandan judge will be sitting
alone and will therefore, be more susceptible 0 outside interference or pressure,
especially from the executive. The Chamber considers that it is too much to expect of one
individual to be gble w resist the pressure of a State whose pest practice has shown

imerference with judicial decisions.

47.  Linked to this situation, the Chamber further wishes 10 emphasise ils concem that
the factual findings in such serious matiers will be based on the conclusion of a single
judge, in & context where the Supreme Court composed of three judges cannof re-
examine wimesses or make ils own factual findings. According to the Transfer Law, the

Supreme Court can only consider errors of fact where there has been a miscarriage of

* mid., see page 41.

* See T. 24 April 2008, p. 64, Se¢ also HR'W's “Further Submissions as Amicus Curige in Respanse to
Querics from the Chamber”, 24 April 2008, para. 25,

M See T, 24 Apni 2008, p. 77

* The amicle was published on the Gavernment of Rwanda's project website {run under the Mational
Lniversity of Rwanda), at hitp/www rvandagateway.org/article php3Hid_armicle=5263.
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justice,” and can only order the High Coun to review & case in very limited
circumstances * In this regard, the Chamber refers to an Opinion of the Consullative

Council of European Judges which states that in criminal cases:

“a single judge should be used “wherever Lhe seripusness of Lhe offence allows'. But, in
seripus cases invelving the liberty of Lthe subject, the collegiabivy of fact-finding provided
by 2 pane! of three or more judges, whether lay or professional, is an imporlant safeguard
against decisions inflluenced by one person's prejudices of idicsyncratic views "3

In the Chamber's view, the sefeguard of a panel of Lhree or more judges is even more
crucial in ceses of serious violations of intemational {aw, especially where Lhe tria] takes

place within the territary where the erime or crimes occurred.
D. Conclusion

48.  In light of the past actions of (he Rwandan Goyvemment, lhe Chamber is not
convinced that Rwanda respects the independence of the judiciery. The Chamber is
concerned (hat this situation may lead to direct or indirect pressure being exerted on
judges to produce judgements in line with the wishes of the Rwandan Government.” The
Chamber believes that there is a real sk that (hat a single judge will not be able to resist
any such pressure. This situation is exacerbated by the fact that a single judge’s factual
findings cannot be reviewed by the Supreme Court unless-ihere has been & miscarriage of

justice.

4%,  The Chamber is of the view that this danger would be substantially reduced if the
trial were conducted by a panel of Lhree or more judges. However, at present, this is not
the case in Rwands, Accordingly, the Chamber finds that the compesition of the High

¥ Article |8, Transfer Law.

¥ Article 17, Transfer Law and Acticle 120 of the Rwandan Code of Criminal Procedure, Aricle i80
provides thal & case may he reviewed iF (i) afier & person is convicted of homicide, evidence is discoversd
indicating that the alleged victim was not killed: (i) after a person is convicted of an offence, 3 judgment 15
discovered which punishes angther person for the same offence and indicates the imnocence of gither one of
the convicted persons, (i} a wimess is subsequently found to heve given false testimany; or (iv} mow
evidence is discovered indicaring the convicted person’s innocence,

™ Referring to Recommendation No. R (87) 18, paragraph D.2, See Opinicn No.g, Consulmtive Council of
European Judges, 20 Apnl 2005, para 6.

" In this regard see ICDAA Amicus Briel, para. &, citing the US State Department Report 2007 "The
constitution and law provide far an itdependent judiciary, and the judiciary operated in most cases without
govermment interference; however, tiere were constraints on judicial independence. Govemment officials
sometimes attempted to influence individual cases, primarily in pacaca cases.™, available at

hitp ey state, gov/g/dr rlshorp 200771 00499 him
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Court does not accord with the right to be wied by an independent wibunal, and the right

to a fair mal, thus precluding referral of this case to Rwanda.
2. Witness Availability and Pratection
A. Subrmissions

i Parties

50.  The Prosecuwor submits that Rwanda’s Transfer Law includes measures to
facilitate witnesses' testimony,™ and to provide witness proteciion.”’

51.  The Defence responds that, conmary to what is stipulated under Rwendan law,
“the reality which prevails on the ground in Rwenda” is different.” Those who wish 1o
testify for someone accused of genocide are subjected to haressment, and, if they persist,
risk being subjected to violence and assassination.” The Defence points out that the
Tribunal's Registrar has recognised this danger, in Karemera and others.™

52. The Prosecntor replies that the allegations of wimess intimidation are
unsubstantiated **

i, Amici

53.  Rwanda cites the same legislation as the Prosecutor regardimg the facilitation of
witness testimonies and (he protection of wimesses.”” Rwanda adds Lhat an inter-

institutional mechanism has been created to ephance the security end safety of

® See the Prosecutor's Request, para. 64, which cites Article 14 of the Transfer Law.

™ fbid , pata. 42, which cites Anticle 14 of the Transfer Law.

" Defertce Response, para, 11,5,

T bid., paras. 11.9, 11.10, which refer 1o Amex D of the Defence Response, a letier from the ADAD
President o the Tribunal’s President. The Defence provides two examples of alleged imtimidations of
defenice witnesses within Rwanda in the cases of Neabakure (Defence Response, parz. 8.7), and Renzoko
{Defence Response, para. §.8).

M ibid , pare. 1110, Prosecuior v. Karemera end others, Case No. ICTR-98-44-T, Registrar’s Submissions
under Rule 33 (B} of the Ruies on Joseph Nzirorera's Maotion i hoM Trial Sessions in Rwenda, 4 May
2005, s5 9-10. The Regismar strongly objected to a request that rial sessions in Rwanda, on the ground thar
it would be denperous for the secunty af pratected witnesses o testify within the community where they
arc accused of having commirting crimes.

* Prosseutor's Reply, para. 56.

™ Rwanda's #micws Brief, para. 28, Pursuant to Article 14 of the Transfer Law, the Court issues an order
for any specific protective measures in 2 manner similar w0 Ruies 53, 69 and 75 of the Tribunal's Rules.
Under Anticle 14, the Prosecutor General is bound to facilitate and suppon winesses, inciuding these living
abroad.
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witnesses,” and Lhat there are video-link facilities for witnesses abroad who are unable or
unwilling to physically appear before Rwandan courts.*®

54, The KBA confirms that the Rwandan Government has instituted a witmess
protection unit” Regarding witnesses from abroad, KBA states that the Public
Prozecutor's Office will facilitate wimess testimeny by providing appropriate
immigration documents, personal security and medical and psychological assistance.'™
55.  The ICDAA submirs that most Rwanden witnesses believe that the Rwandan
authonties breach the protective measures.'”’ The ICDAA further submits that it is
“extremely unlikely” that Defence wimesses will feel secure enough o teshfy in
transferred cascs, given that allegations of wimess intimidatton are referred to local
political authorities and police.'” It states that Defence witmesses in Rwanda risk being
rejected by their community, mistreated, arrested, detained, beaten and even tortured,'™
and point 1o allegations of recent kilings of witnesses in Rwanda '™ Many witnesses also
fear that their appearance will lead to their indictment, as has happened in numerous
Gacaca mials.'”® The ICDAA concludes that “almost no wilnesses from abroad will be

+1 106

willing 10 go back to Rwanda in order to testify,” " as the Rwandan authonties would be

unable to provide services even remotely comparable to those service provided by the
Tribuna! for witnesses from abroad.'”” ’
S6.  In recent interviews, HRW found that varous lawyers and judges identified that
one of the most sericus obstacles to fair trial proceedings in Rwanda to be obtaining

testimonies of Defence wimesses.'® It submits that wilmesses have faced threats,

" Ibid., pira. 29 This inter-institutional mechanism is coordinated by the Prosecutor General's office,
involving the MNational Police (Criminal [nvestigation), Public Prosecution, and Local Awhonities and
Prisons Services,

* ibid., para. 19,

H KBA Amicur Brief, paras. 18 and 19 KBA siates that wimess security is ensured by the High Cour, he
Pyblic Progecutor's Qffice, and by Rwandan security forces.

'™ thid., para. 20.

" ICDAA Amicus Brief, pars. §2.

"2 fhid | paras, 80 and §7.

" fhid. | para. 83

™ fhid, pata. B5. The ICDAA states that one of the wimesses in the Sexirahigs oial, Madame Esperance
Uwantege, was Killed in Rwanda, The ICDAA also refers to 2 Repon of the US 3mate Depanment, dealt
with further at para. 60 of this Decision.

U5 fbid., para. §4.

™ Ibid. , para. 93.

" thid., paras. 91 and $2.

"™ HRW Amicus Drief, para. 29. Interviews conducted over 2005, 2006 and 2007
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HEcE L Sk - R e - s - . . [ELEEY Y x " A, TR TR AT g et o

717




R R 5 - L e L 'T - war = . T T Al

Decision on the Pratecutor’s Request for Referral of Case 1o the Republic of Rwanda 28 Meay 2008

mistreatment including torture, and in some cases, murder.'™ HRW has documenied
approximately ten cases where persons who testified for the Defence before the Tribunal
were subsequenly arreated, re-amrested, subjected to worse conditions of mearceration ar
harassed afier returning to Rwanda,'"® There are also reports of Defence witnesses being
detained or intimidated by police or local authorities as a result of their testimonies in

Gacaca proceedings.'”’

HRW documented four recent cases of persons whe refused, out
of fear, to testify in defence of persons whorn they knew 1o be innocent of charges against
thern.''? Witnesses also fear being accused of erimes if they come forward to testify.!”

57. HRW further submits that Lthe witness protection service is understaffed, and that
witnesses will be unlikely to use lhe service, given how it is administered.'™* HRW

113 and that no witnesses

reports that almost all Defence withesses reside outside Rwanda,
interviewed were willing to return to Rwanda to give testimony.'’® Finally, HRW has no
knowledge of any mechanisms in Rwanda to facilitate safe travel for witnesses from
abroad.”!”

B Law

58,  Ags rellected in Article 20 {4} () of the Tribunal’s Stetute, the Accused has Lhe

right 1o obtain the attendance of, and 10 examine witnesses for his case under the same

"™ thid , paras. 20 ta 102. Accarding to at least two Rwandan judges, it is not uncommon for state agents to
tarture, mistremt, (hreaten or szek to force accused pevsoms W con fess or testify against co-defendants. HRW
have documented at least theee such cases smee 2005, Each year, several survivors of the gemocide are
murdered in Rwanda. AL least eight were murdersd in 2007 and in some cases, the killings are related to
testimony that the survivers provided or intended to provide in genocide prosecutions,

¥ thid,, para. 97.

" fhid. | para. 102

" HRW Amicrs Bricf, para. 37. These four incidents occurred between 3 Movember 2007 and 3 January
2003,

M3 1hid,, paras. 30 to 40,

" fhid, paras. 27, 85 o &7. HRW submits that the wimess protection service established in 2005 is
understaYed, with only 16 stalT membets serving the entire country and refers all cases of threats (o
witnesses to the local police and political euthotities, HRW also submmits thal the witness protestion servite
tefers zll allegations of witness intimidation to the lecal police and political authotities. The wimess
protection service forms pant of the national prosecutor's office, making it unlikely that defence wimess
would seek assistance.

"? Ikid, para. 38. HRW intervicwed one experienced defence lawyer in December 2007 who estimared thar
00% of wimesses called by his clients and other accused persons resided ouside Bwanda.

" thid, paras. 104 and 165, HRW intervicwed Rwandans living abroad about their willingness to travel to
Rwandza to westly for the defonce in cases transforred under Aricle 11&is, and none were witling to do so.
Even BEwandans otherwise willing to travel to Rwanda might be reluctant to do so becauss it could prevent
their chtaining asylum or delay their oblaining citizenship in their countries of residence,

T fbid., para, 103, HRW stated further that given the staffing and funding of the witness protection service,
it is unlikely thai it can offer such assistance in the near future.

The Prosecutor v. Yugauf Mumpkarn, Caxe Mo, ICTR-97-36-R 1 15 26
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condilions as wimesses against him."'® This right encompasses the issues of wimess

availability and protection.'"?

C. Driscussion

59.  Despite Rwanda’'s lepislated guarantees of the aforementioned right, including
provision for the assistance end protection of witnesses,'”’ (he Chamber shares the
concermns expressed by the Defence, the ICDAA and HRW, that, under the cumrent
conditions in Rwanda, it 13 likely that these rights would likely be violated.

L Wimesses fnside Rwanda

60.  The Chamber has a number of concems regarding witnesses within Rwanda, the
first and foremost being their safety. The Chamber sheres the concerns of [ICDAA and
HRW, as detailed above, regarding the difficulty the Accused would have in securmg
Defence witmesses to testify on his behalf because of their fears of harassment, arrest and
detention.'”’ Specifically, the Chamber is concerned about (he reports of mundered
wimessed, HRW reporied (hat 2t least eight genocide survivors were murdered in 2007

" Ariicle 20 (4) of the Tribunal’s Statute states Lhat: "In the determination of any charge egainst the
accused pursuant to the present Statte, the accused shall be entitled w the following minimuem
guarantess:... (e} To examine, or have examined, the wilnesses against him or her and @ otram the
attendance and examination of withesses on his ot her behalf under the same conditions as wimesses
against him or her., " See also Article 14 (3) of {he ICCPR, which states: “In the detenmination of any
criminal charge against him, everyeme shall be entitled to the follswing minimum guaraniees, in full
equality: (2) To examime, or have exatnined, the wimesses agrinst him and o cbtain {he actendance and
exarnination of wikiesses on kis behalf under the same conditions as wimesses egeinst him..." and Article
7 {1} of the ACHFPR which states: “Every individual shall have the right to have his cause heand. This
comprises: ... (¢} the right to defence, including the fight to be defended by counsel of his choice...” The
right W a defence would arguably mclude the ability to call witmesses. The ACommHE. alse issued the
Resolution of the Commission on the Right to Recourse o Procedure and Fair Trial (anmexed to the
Prosecutor's Request for Reformal as Annex H).

" oe for example, Stankovic Refermal, paras. ®1 and 89 (Upheld by the Appeals Chamber).

M puanda ratified the LCCPR on 16 April 1975 and (he ACHPR on 15 July 1983, Funther, Amcle 13 of
the Transfer Law states ™. . an accused person in the case mansferred by ICTR o Rwanda is guaranieed the
following rights: _. (9} to obtain the anendance and examination of withesses on his behalf under the same
conditions as witnesses against him or her; " and Article 14 of the Transfer Law siates in its entivery that;
“In the wia! of cases rransfermed from the ICTR, the High Court of the Republic shall provide appropriate
protection for witnesses and shall have the power w order protective measures similar to those set forth in
Articles 33, 69 and 75 of the ICTR Rules of Procedure and Evidence. In the trial of cases transferred from
the ICTH, the Progecutor Genera! of the Republic shzl] Fciliate the wimesses in giving lestimony
including thase living abroad, by the provisian of appropriale immigretion documents, personal security as
well a5 providing (hem medical and psychological assistance. All wimess who travel from abroad o
Rwanda to testify in the tria! of cases tansforred from the ICTR shal! have immunity from search, seizure,
arrest or detention during their westimony and during their ravel to and from their tnats. The High Court of
the Republic may establish teasonable conditions on & wimess's right to safety in the counmy. As such
there shall be a determination of Kmilations of movernents in the counmy duration of stay and tavel "

1 Lee, supra patus. 55 and 56,

The Prorecuior v. Fusmuf Munyghaz, Case Mo, ICTR-57-36-Ri 1bis




P T BT Ev T  TT e  TTT TTTT TIhmme g mw s s

Devision on the Presecutor’s Request for Referral of Case io the Republic of Rwanda 28 May 2008

and in some ceses, the killmgs were related to testimonies that the survivors provided or
interded to provide in genocide prosecutions.'™ In this regard, the Chamber notes a US
State Department Report which states that:

“...during the year umdentufied individuals &lled several witnesses to the

genocide throughout the country fo prevent testimeny ... According to genocide

survivor prganizalions, individuals &iled berween 12 and 20 genocide survivors

during the year. {...) there were 328 incidenis of vinlence involving gucaca tricls

during the year, and rhreats agm'rm‘ genocide wimesses hampered the gacaca

process...” (Emphasis added.)' ™
61.  Furthermore, many wimesses fear their appearance will l2ad to an indictment
being issued against them, as has happened in numerous Gacaca mials.'** Defence
wimesses may fear being accused of “genocidal ideology”, 2 tern mentioned in the
Rwandan Constirution but undefined under Rwanden law. The termn has been used by
Government officials Lo encompass a broad spectum of ideas, expressions and conduct,
including these perceived as being in coppesition to the pelicies of lhe corrent
Government. For example, according to the 2006 Rwandan Senate report, questicning the
legitimacy of the detention of a Hutu is one manifestation of “genocidal ideclogy.” In
several cases documented by HRW, winesses who appeared for the defence at Lhe

115

Tribunal, were arested afier Lheir return to Rwanda. *° The Govemnment would appear to

condotie these arrests, for example, in February 2007, the Rwandan Minister of Justice,
Tharcisse Kamgarama, was quoted as saying:

We have nothing to lose [by granting immunity] if anything, we Lave sverything
to gain, by these people tuming up, it witl be a2 siep toward their being caphared.
They will have Lo sign affidavits om which their current address will be shown
and that would at any other time lead to their arest.'™

"2 HRW dmicus Bricl, para, 96.

"B ICDAA Amicus Brief, para, 85. See US State Deparment’s Repart on Human Rights Practices — 2006,
submited ta the US Congress by the Sceretary of Suate, Condoleezza Rice, releascd by the Burean of
Demaocracy, Human Rights, and Labar, on £ March 2007, The Reporl conaing a separate section on
Rwanda. See section on Atbitrary or Uniawful Deprivation of Life.

"M ibid., para. §4. See afso HRW Amicus Brief, paras. 30 to 40,

'* HRW Amicws Brief, paras, 30 to 44,

“¥ thid , para. 39. This carmment was in a response to Semate criticism of immunity for witnesses coming
from outside Rwanda. During the Referral Hearing, following a question from Judge Muthoga regarding
this statement, the Awandan Govemment's representative said that the suatement was from a newspaper
repott and did nat reflect the exact words that were mennoned and was aken oul of context. However, the
Chamber notes that the Rwandan Governmerni's represenlalive did not deny that the statement was made.
See T. 24 Aprl 2008, p. 57.
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62.  In light of the submissions, the Chamber also has serious concerns regarding the
operation of the Rwandan witness protection programn, The Chamber observes that the
program i understaffed, emploving only 16 individuals to serve the enfire country,'™
More importantly, the Chamber questions whether Defence withesses will acually avail
themselves of the program, given that the program is administered by the Prosecutor and
the Police whom a Defence wimess may not consider to be neumal bodies.'®  The
Chamber agrees with the 1CDAA (hat, in light of this situation, would make it very
unlikely that Defence wimesses will fes] secure enough to testify in transferred cases.'”
i, Witnesses Qutside Awanda

63.  The Chamber notes (hat most Defence witnesses reside outside Rwanda,”® The
Chamber considers that in the context of Rwanda, this places the Defence i z
disadvantageous position with regard o the right 1o obtain the atlendance end
examination of witnesses. The Chamber is concemned that Defence wilnesses coming
from abroad would fear the intimidation and threars currently faced by witnesses residing
in Rwanda, a3 well as the fear of arrest, 23 mentioned above.

64.  Furthermore, the Accused currently emjoys the henelit of Aicle 28 of the
Trnbunal’s Statute to obtain the cooperation of States with regard to securing the
attendance andior the evidence of wimesses.'”! Howwe:[', aside from Article 14 of the
Transfer Law, there is no evidence of any steps laken bjr FEwanda with regard 1o securing
the anendance, and/or evidence, of wimesses from abroad, or the cooperation with other
States for ihe purposes of video-link testimony.' *2 Such steps may, for example, include

mutual assistance arrangements with other States in criminal matzers,'

T My, paras. 27, 85 1o 87,

' See, for example, ICDAA Amicus Brief, para. 79. See afso HRW 4micus Brief, paras. 27, 85 w §7.

¥ [CDAA #micus Brief, paras, 80 and 87.

" HRW Amicus Brief, para. 38, footnote 25.

Y Armicle 28 of the Stawte provides: "1, States shall cooperate with the Inmemational Tribunal for Rwanda
in the investigation end prosecution of persens accused of commiring serigus violations of intemational
humanitarian Jaw. 2. States shall comply without undue delay with any request for assistance or an order
issued by a Toial Chamber, including but rot limited to: (a) The identification and locarion of persons; (b)
The taking of testimany angd the production of evidence, (¢} The service of documens; (d} The amest or
detention of persons; (e} The surrender ot the transfer of the accused o the Imemnanonal Tobunal for
Rwanda.”

"2 Arranging video-link can be a long procedurc requiring consuatien with various awthorities of the
county in question. See Prosecutor v Zigirarpirazg, Case Mo, [CTR-2001-73-T, "Degiston on Defence
Confidenbial Motion to Chenge Yenue of ¥ideo-Link Hearing for Witmess BNZ, 104", 14 March 2007 The
Tribunal has provided guidelines for vides-link testimony which would roquire cooperatren of Lhe
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%5.  Finally, the Chamber considers that the availability of video-link facilities is not a
complete solution (o obwining Lhe testimony of withesses residing outside Rwenda. The
Chamber noles that it is preferable to hear direct witness testimony unless the inlerests of

justice require otherwise.'>*

In the Chamber’s view, if the majority of Defence witnesses
are heard wia video-link, while Lhe majority of these for the Prosecution are heard in
person, the right to examine witnesses under Lhe same conditions, and ¢onsequently the
principle of equality of arms, is undermined.

D. Conclusion
66.  The Chamber is therefore not convinced that the Accuszed’s fair (el right to
oblain the attendance of, and 10 examine, Defence wimesses under the same conditions as

witnesses called by the Prosegution, can be guaranteed at this time in Rwanda.

1¥. CONCLUSION

67.  For the reasons set out above, the Chamber finds that Rwanda's penalty structure
does not meet intermationally recognised standards. Furhermore, the Chamber is not

satisfied that the Accused, if transferred to Rwanda at the present time, would receive a

authoritics and include a venye thet is conducive to the piving of muthful and open testimamy. ldeal
locarions include an embassy or consulate, or, a coutt facility and there should be a Presiding Officer to
emsure that the testimony is given freely and volunznly, See Prosecutor v. Zefmil Delgli¢ et al., Case No:
IT-94-21, "Decision on the Motion to Allow Witnesses K, L and M to Give Their Testimony by Means of
Yideo-Link Conference”, 28 May 1997, para. 21

" Sep Siankovic Referral, pars. §2. The Refarral Bench noted that Bosnia and Herzegovina had ratified the
European Convention on Mutyal Assistance in eriminal Metiers of 20 April 19539 which would faciliwte
cooperation with nearby Croalia and Serbia and Montenegro, (Upheld by the Appeals Chamber).

1M Bule 90 (A) of the Tribunal's Rules states that “witnesses shall, in principle, be heard directly by the
Chanrbers.™ However, video-link estimony may be ordered where it is in the interests of justice, based on a
consideration of the importance of the tecstimiany, the inability or unwillingness of the witness to attend and,
whether a good reasom has been adduced for that inability ar unwillingness, Where the witmess is unwalling
to attend, his refusal must be genuine and well-founded, giving the Chamber reason to believe that the
testimony would not be heard unless the video-link 15 authorized. See for example Prosecutor v Zainid
Delalic e, ol Cage War JT-96-2], "Decision on the Metion te Aliow Wimesses K, L and M w0 Give Their
Testimony by bleans of ¥Wideo-Link Conference”, 28 May 19%7, para. 17, and Prosecwior v. Casimir
Bizimingu et al, “Decision on Confidential Motion Fom Mr. Bicamummpake w Allow Video-Link
Testimony for Wimess CF-1", 23 January 2008, para. 3. Further, according to the Tribunal's jurisprudence,
the evidentiary value of testimony provided by video-link i5 nof as weighty as testimony given in a
courroom. See Prosacutor v Zerafl Delalic 1 al., Case No: TT-86-21, “Decision on the Motion o Allow
Witnesses K, L and M 1o Give Their Testimony by Means of Video-Link Conference”, 28 May 1997, parz.
18: "The distance of the witness from the solemnity of the courtroom proceedings and the fact that the
witness is not able o see all those present in the courtroom at the sarne wime, but only those on whom the
viden camera is focused, may detrac! from the reliance placed on his or her evidence. The Trial Chamber
ggrees with this general poneiple, whilst also considering that 1 is a matter for the assessment of the
Chamber when evaluating the evidence as a whole, 1o determine how credible each witness is."
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fair trial. The Chamber therefore denies the Prosecitor’s Referral Request. However, Lhe
Chamber would like to emphasise that it has Leken notice of the positive steps laken by
Rwanda to facilitate referral. The Chamber is of the view that if Rwanda continues along
this path, the Tribunal will hopefully be able to refer fufure cases to Rwandan courts.

Y. DISPOSITION

FOR THESE REASONS, THE CHAMBER:

DENIES the Prosecutor’s Request for Referral.

Arusha, 28! 2008, in English.

s B -
Inés M. Weinberg de Roca- bert Fremr
Presiding Judge Tudge
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