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Drecision on Nzuwonemeys's Request for Certification o Appeal the Chamber's Decision of 39 Febryary 2008

INTRODUCTION

. By its consolidated Decision of 29 February 2008 the Chamber demied two
Motions filed by the Defence for Nzuwonemeye on Lhe alleged defects in the form of the
Indictment in the present case.' The First Nzuwonemeye Motion argued defects in the
pleading of joint criminal enterprise, the forms of criminal responsibiliny and several
substantive counts in the Indictment. It was denied on the ground that such issues should
have been raised at the pre-trial stege through preliminary motions and that the Defence
submissions did not show good cause for the waiver of the prescribed time lmits, in
conformiry with Rule 72(F) of the Rules of Procedure and Evidence’ The Second
Nzuwonemeys Motion on the alleged discrepancies berween the Indictments in the present
case and in Prosecutor v. Karamera et al. om the wole of the RECCE bamalion was denied,
since Lhe Defence had not arempted o show good cause 1o warrant the waiver of the time
limits pursuant to Rule 72{F).?

2. On 3 March 2008, the Defence for Nzuwonemeye filed a Motion pursuant 1o Rule
73(B), requesting cerification to appeal the Decision of 29 February 2008 (*Impugned
Decision™).!

DELIBERATIONS

3. Asapreliminary issue, the Chamber potes that Lhis particular request for cemification
should have been filed pursuani to Rule 72{B){ii), since the issue involves the subject
mater of preliminary motions which is covered by Rule 72, However, since the standard
for cenification expounded by both Rules 72{B){ii) and 73(B) is identical, the Chamber
will consider Lhe Drefence request in the light of these common criteria. With the exception
of mations challenging jurisdiction, decisions on motions are, in principle, “without
interlocutory appeal”. Certification 1o appeal is an exception which may be granted when
the two criteria set out are both satisfied.” First, in order to exercise the discretion conferred
by the Rule, the Chamber must be satisfied that the Impupned Decision involves an issue
that would significantly afTect the fair and expeditions conduct of the proceedings or the
outcome of the trial. Second, the moving party must satisfy the Chamber that an immediate
resolution by the Appeals Chamber on the issue may materially advance the proceedings.”

4. With respect to the First Nzuwonemeye Motion, the Defence submits thart its legal
arguments were dismissed in the Impugned Decision on a procedural *time limit’ basis
which refutes the purpose of the Rules to promate a fair and expeditious trial.” The Defence

' Decision on Nzuwenemeye's Motions to Address Defecls in the Form of the Indicimenl and Lo Order the
Prosecution 10 Disclose All Exculpatory baterial (TC), 29 Februzry 2008,

2 rhid maras, 7, 10,

¥ ipid, para. 8.

! Nzuwonemeyr Regquest for Certification of Appeal of Trial Chamber's Ixcision, Filed 29 February 2008,
Pursuant to Kule 73(B), filed on 3 March 2008 {Defence Motion).

¥ Prosecutor v. Rerzohn, Case No. ICTR-97-31-PT, Dcision rclative 4 b demande sux fins de certification
d'appel de Y Deicision du 5 Scplembre 2006 ¢n vorlo de Farticle 74B) (TC}h 2% octobre 2006, pare. 6. See
gererathy for a dizoussion on the criteria for cenification pursuant te Rule 73{B) Prosecutor v Ndindifipimany
e gl, Case Mo. ICTR-00-34-T, Decision on Defence Regquest for Cedification to Appeal the Chamber's
Do ision Pursuant o Role 98fis (TC), M April 2007, para. § ; Prosecutor v Nefimdifivimang el af, Case No,
ICTR-00=56-T, Dhecision on Defence Reguests for Certificution and Reconsideration of the Chamber's
Ecsch:duling Chrder of 3 Movember 2006 {TC}), 17 Movemer 2006, para. 7.

Thid
T Defence Mution, paras_ &, 16
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Decision on Neuwonemeye's Request for Certifivation to Appeal the Chamber*s Degision of 29 February 2008 &q g

further submits that since the Accused’s right to fair trial is violated if he is tried on a
defective indictment, both criteria for centification are met on this basis.?

5. The Chamber recalls that issues pertaining 1o the sufficiency of the indictment
relate to the Accused’s right to a fair trial.” However, it is clear from the Rules that motions
alleging defects in the form of the indictment must be raised within the time limits
prescribed in Rule 72. The Chamber may grant a waiver from the time limits if good cause
is shown as to why the motion could not have been filed within the stipulated time. In the
Impugned Decision, the Chamber concluded that the Defence did not show good cause to
warrant a waiver of the prescribed time limits. The Accused’s right to a fair trial was,
however, not prefudiced since the Defence is permitted a funher opportunity to raise issues
relating to the Indictment for the Chamber’s consideration at the time of closing. The
Chamber, therefore, dogs not [ind that this issue would significantly alfect the fair and
expeditious conduct of the procecdings or the outcome of the trizl. Since the first criterion
of the cumulative conditions for cemification 15 not met, the request in respect of the
Chamber’s finding on the First Nzuwonemeye Motion is denied.

5. Regarding the Second Nzuwoncmeye Motion, the Defence submirs that the alleged
discrepancies between the Indictments in Karemiera et al. and the prescnt case shoeld not
have been classified as defects in the indictment in the [mpugned Decision, but that they
were instead fundamental contradictions which violate the principles of fair trial and
pn=:m:nnael]jluri&a:li-’.ttif:-rL"J The Defence arpues that both criteria for certification have besn
fullilted.

7. The Chamber recalls that the Defence had previously amempted to impugn the
factual basis of the present Indictment in rclation 1o the alleged role of the RECCE
bamalion and the Accused’s responsibility, The Chamber, however, notes that besides
stating that the arguments of fundamental faimess are obvious on the face of the
Indictments concerned, the Defence does not amempt to discharge its burden of proving the
criteria for cerification and merely repeats its earlier arguments advanced in its original
Motion. The Defence request relating 1o the Chamber’s finding on the Second
Nzuwonemeye Motion is therefore denied.

* Defence Motion, paras. 18, 21, 22.

* Prosecutor v, Kupreskic ef al., Case No. [T-85-16-A, Tudgement {AC), 23 Oclober 2001, para. 88 ; Prasecutor
v, Nahimana of af, Case N, ICTR-79-52-A, Decisicn on the Prosccutor’s Maolion 1o Pursue the Oral Request
for Lhe Appeals Chambex o Disregard Cerlain Arguments made by Counsel for Appellunt Haruyugwiza at Lhe
Appeils Hearing on 17 January 2007 {AC), § March 2007, para 15.

' Defence Motion, pares. 24, 27.

"' Defence Moliun, para. 32.
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FOR THE ABOVE REASONS, THE CHAMBER

DENIES the Defence Motion,

Arush i, 22 May 2003
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[Seal of the Tribunal]
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