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I 
The Prosecutor " Casimir Flm'mungu er al , Case 1'0. ICTR-99-50-T 

INTRODUCTION 

l. The Defence for Prosper Mugiraneza requests the Trial Chamber lo issue a subpo~na 
1o compel the appearance of Witness RWU, a Rwandan Witness who, the Defence submits, 
refuses to tcst1fy voluntarily before the Trial Chamber.

1 

2. The Prosecution does not oppose the Motion.
1 

DISCUSSION 

3. Rule 54 of the Rules bestows a discretionary power upon the Chamber to issue a 
subpoena where "necessary for the purposes of an investigation or for the preparatmn or 
conduct of the trial." 

4. According to the jurisprudence of the ad hoc Tribunals, subpoenas may only be issued 
where (i) reasonable attempts have been made to obtain the voluntary coo~erati?n of the 
witness; (ii) the witness has information which can materially assist the apphcant m respect 
of dearly identified issues relevant to the trial; and {iii! the wi_tness's testim~y is necessary 
and appropriate for the conduct and fairness of the tnaL To sausfy these requirements: 

[T]he applicant may need to present mformatmn about such factors as the 
positmn held by The prospecuve witness in relation to the events in question, any 
relation the witness may have had wuh the accused which is relevant to the 
charges, any oppomrnity the witness may have had to observe or learn about 
those events, and any statements the witness made 10 the Prosecution or others m 
relation to them. The Trial Chamber is vested with discretion rn determming 
whether the applicant succeeded m making the required showing, this discretmn 
king necessary to ensure that the compulSLve mechanism of the subpoena is not 
abused.' 

5. This Chamber has previously noted that merely helpful or convenient information 
does not warrant the extraordinary measure of issuing a subpoena: 

1 Pttnper Mug,raneza's Motion to Subpoena Witness RWli, fil•d 12 May 2008 ("Motion"). The Deferu:e 
Motion anaches a, Exhibit A tho affidavit of Innocent Niy,msenga, an investigalor for Muginmoza, winch 
document, w,1ness RWU's refusal to appear volwitanly before the Toal Chamber. 
'Prosecutor's Response to Pros!ll'f Mug1rano,za•, Mohon to Subpoena Witness RWU. filed 14 May 2008 
' Pmsec•o,ror v. Krstic, Cose No. !T-98-33-A, Decision on Application for Snbpoeoas (AC), J July 2003, para. 
IO ("Krsiic Appeal Decision"'): PrruecuU>r v Hal,lov1c, Case No. lT-01-48-AR73, DeeiS!on oo the Issuance of 
Subpoen., (AC). 21 June 2004. para 7 ("Hal,/ovic D<cmon"'); ho,ecutor v. BUimungu e, al. Case No. ICTR-
1/9-50-T, Decmon on Jerorne-Clemtnt Bicarnumpaka's Requ•s1 for a Subpoena (TC), datod 26 September 200\!, 
parn.4: PrMecu,or v Kamnero et al., Caso No, ICTR-98-44-T, Dec,sion on Defence Motion for Issuance of 
Subpoena to Witness T (TC), 8 Februa1;1 2006, para. 4; Prosec.,lor v. Bagosora et a/., c .. e No, ICTR-98-41-T, 
Decosion on Request for a Subpoena (TC). 11 September 2006, para. 5: Bagosora era/., Decision on Request for 
Subpoenas of United Na11ons Officials (TC), 6 October 2006. pna. 3; Bagosora el al. Deemon on Reqnesr for 
Subpoena of Arnr. R. Mpungwe (TC), 19 October 2006, para. 2 
'1/ali/ovic O.c,sion, pa:ra, 6; B,zimu"gu er al, Decision on Jerome-Clement B,cannunpaka"s Request for a 
Subpoena (TC), dated 26 September 2008, para.4: Pro<ecuwr v Br-damn and Talrc, c .. e No. IT-99-36-AR73.9, 
Decision on lnterlocutol)' Appeal (TC), l 1 December 2002, para 31: Prosecutor v M,losevic, Case No. IT .02. 
S4•T. Decision on Assigned Counsel Application fot Interview and Testimony of Tony Blair and Gerhard 
Shroder (TC), 9 December 2005, pora 3S ("Milos,,-;ic DeciSLon'"),; Bagosora el al, Dec,s,on on Request fo, a 
Subpoena for MaJor Jacques Biot (TC), 14 luly 2006, para. 2. 
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)_b /,O'S 
h, considering whether the prospective teshmony will materially ass,st the apphcant, n is not 
enough that the informanon requested may be helpful or convenient for one of 1he part.Jes: it 

mu.it be of substantial or considerable assistance !o the Accused m relation to a clearly 
identified issue that is relevant to the trial. In this regard, lhe Chamber shall consider the 
specificity with which the prospective testlmony ,s identified and whether the mformaiion can 
be obmned by other means. The Chamber recalls thal subpoenas should not be issued lightly" 
and that 1t must consider not only ... the usefulness of the information to the apphcant, but its 
overall neef'sSlty in ensuring that the tnal is informed and fair.' 

Reasonable attempts have been made to obtam the volumary cooperation of the witness 

6. The Defence submits that Witness RWU has declined to appear voluntarily before the 
Trial Charnber. 6 The Defence explains that Witness RWU may not be willing to testify 
voluntarily because the subject ofRWU's proposed testimony deals with matters that arose in 
dosed session during the cross-examination of Prosecution Witness GJQ, and thus cannot be 
discussed with RWU.' Under these circumstances, the Chamber is satisfied that the Defence 
has adequately shown that it has not been ab!e to obtain the voluntary testimony of Witness 
RWU despite its reasonable efforts. 

The wirness has information which can marerially assist the applica11t in respect of cleur/y 
rdent,fied issues relevant to the trial 

7. The Defence submits that Witness RWU is expected to provide evidence intended to 
impeach the credibility ofPros~ution Witness GJQ. During GJQ's cross-examination, the 
Defence confronted him with questions related to Witness RWU, and GJQ's relationship to 
RWU. At that time, the Chamber inquired as to whether the Defence intended to call Witness 
RWU to counter GJQ's story.s The Chamber is satisfied that the Defence has presented 
sufficient mformauon regarding Witness RWU to suggest that his testimony may materially 
assist the Defence to impeach Prosecution Witness GJQ's credibility." 

The witness's testimo11y is necessary and apprapriale for 1he conduct and fairness of the trial 

8. The Witness is in a unique position to testify on the subject of his proposed testimony. 
The Chamber is sansfied (i) that Witness RWU's evidence cannot be reasonably obtained 
elsewhere and, given the seriousness of the allegations made by Wituess GJQ agains1 
Mugiraneza, {ii) that Witness RWU's proposed teslirnony is necessary and appropriate for the 
conduct and fairness of the trial. 

FOR THESE REASONS, the Chamber 

GRANTS the Motion; 

ORDERS the Registrar to prepare a subpoena in accordance with this Decision, addressed to 
Witness RWU requiring appearance before this Chamber to give testimony in the present 

'Decmon on Prosper Mug,rancza's Motion for a Subpoena, 23 January 2008, pa,a 5 (Internal quolation, and 
catat1ons om,lled). 
'. Motion, para 2: fahibit A, Affidavil oflnnocc.nt N1yonselljl• 1elat<d to Wotncss RWU. 

Mot,on. pa.as. 5-6. 
' T. 16 March 2005, pp. 33-48 (closed session). 
; Motion, para. 4 

1'1 May 2008 
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