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INTRODUCTION

1. On 1 May 2008, the Defence for Prosper Mugiraneza {"Defence™) ﬁlgd he
currieulum vitae and expert report of Geoffrey Com, a Professor of Law who specialises
in the Law of Armed Conflict.! The Repon concludes, am-::mgs!‘, other l"J'ungs, that ceflaln
acts or conduct during an internal armed conflict do not violate international law.

2. The Prosecutor objects to the Report and to its admission, a5 le'-’ﬁ” as any proposed
oral testimony of Professor Com.® Funthermore, the Prnw.:ptmn objects 10 ll-%e
qualification of Prefessor Com es an expent.” The Prosecutor submits (hat ﬂlw Chambet i3
deemed Lo have knowledge of applicable international law and lhe Report is not relevant

to this case.*

3. The Defence responded to the Motion, submitting that the Report is relevant.” In
particular the Defence refers 1o Prosecution Expert Witness Dr. Alison Des Fm'g_es'
testimony, and submils that she made statements regarding unacceptable conduct during
en armed contlict.® The Defence submits that Professor Com’s Repor is relevant becanse
it concludes thal the same conduct does not violate intemational law.”

DISCUSSION

Law regarding expert evidence

4. Rule 94bis governs the disclosure of expert witness sfatements and provides a
mechanism by which en opposing parly can accept or reject Lhe qualification of the
wilness as an expert and/or Lhat expert's statement.” Jt also provides 2 mechanism for
admission of expen evidence without calling Lhe experl wimess to provide oral

' Curricutum Viige, Geoffrey Steven Corn and “Detailed Proffer of Li, Col. Com's Opinian” with
attathmenls, filed | May 2008 (“Report”). According to Professor Com's curricufum vitae he is a Professor
of Law n Cuminal Law, Criminal Procedure, National Security Law and the Law of Armed Conflict.

* “Progecuter’s Rule 94bis Motice and Mation for the Exclusion of the Praposed Expent Report and
Evidence of Geofirey Com™ fled 5 May 2008 (“Motion").

* Ihid, paras, 3- 10,

*ibid, para, 3.

* "Prosper Mugitaneza's Response 1o Prosechilcr's Rule 9455 Nabce and Motion For the Exclusion of the
Proposed Expent Roporl and Evidence of Geoffrey Com™ filed |2 May 2008 [ Defeuce Response™,

® These slatements are set out in the Defence Respomse, pare. XIX: A, It 5 not acceptable to make slurs
apainst opponents in an armed conflict, especially if those slurs are based on the basis of cthnic background
or political ideas. B, That it was improper to czil cortafn oppomenis of 2 government ‘the enemy’ in many
circumstances, including: 1. People who bear amms zgainst the government in an intemal armed conflict
because they would ot be encmies of the nation but eneenies of 3 particslar regime, 2. Persons who
purchase weapons for the povernment oppoments in a gnerrilla war unless they had been judicially
convicted, 3. Persons providing matenal support for fighting the govemment in an internal armed conflict.
[nstead, they should be called *opponents.” 4. The Desigration of ‘enemy” in an intérnal armed conflict is
something that has t¢ be proved in gourt, including for those heannp arms against the government.
Additipnally, she assered that the Frosecution Exhibit 69 (the so-called definition of the enemy) was
somehow improper ar a call for genogide”

" Defence Response, para. XX.

* Rule ¢ bis (4) and (D),

v May 2008 P
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testimony.” In all other respects, the admission of expert testimony is gﬂ_wemed h"'!-' Ruie
%0 of the Rules which is the general provision goveming the admission of evidence
befare this Tribunal ' Rule 94his is thercfore the Jex specialis with regard 1o the
admission of expert evidence and Rule 89, the lex generalis.

5. Rule $9 (D) enirusis the Chamber with a broad discretion to employ “rules of
evidence which will best favour a fair determination of a matler before it and are
consonant with the spirit of the Statute and the general principles of law.” Further, Sub-
Rule (C) provides that a Chamber may admit evidence which it deems to be both relevamt

and probative,

6. According 1o the Tribunal’s jurieprudence, whether expert witness lestimony (s
relevant may be determined by considering whelher it: (i) enlightens the Chiamber on
apecific issues of a lechnical narure, requiring specialised knowledge in a special ficld,
and (ii} whether (he specialised knowledge possessed by the expert may assist the
Chamber in understanding the evidence before it."'

Does the Report satisfy the requirements of Rule 8% (C)?

7. The Chamber will now consider the contents of Professor Com’s Report, in light
of the aforementioned Rules and jurisprudence, in order to determine whether it is
admissible. Ficst, the Chamber will conzider whether the Reponl is relevant and of
probative value, such that it satisfies the minimum requirements ot admissibiiity pursuant
to Rule &9 {C).

B Professor Com’s Report deals, broadly, with three areas: first, whether certain
eomduet during intermal armed conflict constitutes a vioclation of international law;
second, whether cerain information may have been in the possession of the United States
Govemnment, third, the Report aims 1o refute certain matters addressed by the testimony
of Prosecution Expert Witness Dr. Alison Des Forges.

9. With respect to the first general area, the Report concludes that the following
conduct duning internal armed confMict does not violate international law:

(i} use of the ward “enemy” apainst opposition groups;

(it mass burials of the dead;*

? Rule 94bis {C)

Prosecutor v. Karemerg et al., Case No. JCTR-98-44-T (“Keremers™, “Decision on Prossention

;;?]G?pmm E]xpcns Wilmesses Alison Des Forges, Andre Guichaoua and Binaifer Nowrojee™, 25 Ociober
Lpara, 13

" “Decision an Casimir Bizimungu’s Urgent Motion for the Exclusion of the Report and Testimony of Deo
Schahire Mbonyinkebe (Rule 89 (Ch", 2 Seplember 2005, para, 11; XKeremera, “Decision on Joseph
Mzitorer's Motion 1o Preclude Testimony by Charles Niampaka”, 26 Seplember 2007, para. 8, and
“Decizgion on Proseculion Prospective Experts Wimesses Alison Des Forges, Andre Guichaoua and
Binarfar Nowrgjee”, 25 Ovtober 2007, para. 14.
" Repart, pp. 2 to 7, 13 and 14. The issue of whether Prosecution Eshibil 6% viclates intcrnational law is
also centred on the use of the word “enemy.” The document is a comumumiqué from the Rwandan Ministry
of National Defence and defraes who is the “enemy.”
'* Report. pp. 716 9.

16 May 200% 3
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{iii} targeting of infiltrators or spics;'* and N .
{iv} use of dehumansing designations for opposition forces.
L

10.  With Tespect lo (he second general area, Professor Com concludes that where the
United States Mational Security Agency invokes a “national security’ exception when
requested to provide access to a ducumi:;n, this strongly suggests that such a document
exists and is in the Agency’s possession.

13.  The Chamber considers that the Defence has failed to demonstrate how any of the
aforementioned areas addressed by the substance of Professor Com's Reporl are relevant
1o this trial, particularly with respect to the crimes with which Prosper Mugiraneza has

been charged.

12.  Fimst, pursuant 1o the Indictment in this case, Prosper Mugiraneza is charged with
crimes conlzined in Articles 2, 3 and 4 of the Tribunal's Statute, namely: conspiracy to
commit genocide; genocide or alternatively complicity in genocide; direct public
incitement to commit genocide; crimes against humanity and violations of Arlicle 3
Common 1o the Geneva Conventions and Additional Protocol 1L The Indictment does
not charge Prosper Mugiraneza with any of the acrs addressed in Professor Com’s
Report, not is the Chamber required to determine whether such acts are vielations of
international law for the purposes of this trial.

13, Serond, the Defence has not demonstrated how the Chamber would be assisted by
hearing evidence that cerain information may be, or have been, within the possession of
the United States Govemment,

14, Third, and with regard to the Defence submission relating to Prosegution Expen
Witncss Dr. Des Forges, the Chamber reczils the Witness' testimony and considers that
the answers she gave during cross-examination have been taken out of context. Dr. Des
Forges was acccpted as “an expert in Lhe history of Rwanda, human rights observations
and research, and human righls abuses in Rwanda in the 15%0s”, not as an expen in
international law."* The purpase of her evidence was (herefore not to provide an opmion
on what is lawful under internarional law and indeed, her testimony cannat be taken as
constituting cxpert evidence on issues of intemnational law.'® The Chamber thus rejects

" Report. pp. 9 to 11

' Report, pp. 11 ta 12,

" The requested information is “National Security Agency reports concerming activities ol the Gevernment
of Rwanda or Interim Government of Rwanda ... duting the genocide in Rwanda™ from 6 April to 22 July
19%4. See Annex 10 the Report: Letter dated 23 December 2003 from National Security Apency to Mr
Willizmr Ferroggioars.

" Indictmen, filed 16 August 1959, p, | and “Decision on Defence Motions Pursuant to Rule 98his", 22
M ovember 2005.

T, 31 May 2005, p. 5.

** With regard to the Defence Response, para. XTX, A, during cross-examination, when asked whether i1 is
acceplable for 1he leader of 2 country to maike slurs about “guys™ on the other side, Dr. Des Forges replies
“1 would say it’s frequent condust rather than acceplable conduct, particularly if the slurs are directed 21
people on the basis of their ethnic group or their political ideas.” (T. L6 June 2005, p. 30.) With regard to
the Defence Respomse, para. XIX. B, 1., Dr. Des Forges says in response to 2 question from Mr. Moran,

16 May 200§ 4
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the Def :nce argurnent that Professor Com'’s Report is relevant to issues arising from Dr.
Dies Fo ges’ evidence.

15.  Considering Lhe threz main arsas covered by Professor Corn's Report, in light of
the all gations which Prosper Mugiraneza has been called upon to answer bfztfﬂl'ﬂ this
Chamt zr, the Chember finds that the Report, as well as any proposed aral festimony of
Profes: or Corn based on his Repor, is imrelevant and therefore inudmissible pursuant to
Rule & 1 {C) of Lhe Rules.

FOR " HESE REASONS, THE CHAMBER
GRAM TS Lhe Prosecutor’s Motion; and

DIRE TS the Defence for Prosper Mugiraneza to remove Professor Com from its Third
Amen ed Witness List, as filed before this Chamber on 13 May 2018,

Arush , 16 May 2008

K ialida Ra
Presiding Judge

I'mile Franecis Short
Judge

“..cer tinly there are many cases of internal wprsings where citizens take up their amms egainst their
govern nent and would nat be held to be enemies of the nabion, alihough they might be held to be enemies
of that ‘articular regime." (T, 16 June 2005, p. 5%.) With regard to Defence Eetponse, para. XUX, B. 2., Dr,
Deyg Pr -ges stated it would *. . depend on the circumstances. [ficis in comneet i with 2 guenlla war and it
15 zdec miely demonstrated by judicial process that those people are, in fact, enzaged in that activity, then [
wonld upposc that they could be found to be guilty of being enemies, yes.” {1, 16 June 2005, p. 59.) With
regard 0 Defunce Response, para. XX, B. 1, Dr. Des Forges states that "opponents might be a momr
approp late term depending on the circumstance of the sitvanon.” (T, 16 June 2005, p. 5% With regard
Defenc ¢ Respanse, para. XIX, B, 4, Dr. Deg Forges says that ghe “thinks the use of the word “enemy’ is
somett ng that neads to be defined more and proved in courts. It is not an accusation i be tossed around in
politie | speeches. s there a defined term “eperny” under the law? Tf thers it then, it choeuld be applied
accord o to dus process., " (T, 16 June 2005, p, £0.) With regard to Defence |tesponys, para. X(X, C. Dr.
Deg Fo rges does not state that PX 69 iz "improper™ or a “call for genocide” bu: desenibes the dacument. (T.
4 June 2003, p. 68}
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