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1, The Appeals Chamber of the Inernational Criminal Tribunsl for the Prosecution of Persons
Respousible for Genocide snd Other Serious Vicladons of Imemational Humanitanian Law
Carnmined jn the Temitory ¢f Rwanda and Rwandan Citizens Responsible for Genocide and Othear
Such Violations Committed in the Terntory of Neighbouring Swares between 1 fannary 1994 apd 31
December 1994 (*Appeals Chamber” and *Tobunal”, respectively) is seized of “Joseph Nzirorera's
Appeal froin Decision on |Tenth Rule 68 Motion” filed on 11 March 2008 ("Motion” and
“appellant”, colleciively). The Prosecution filed its Response opposing the Motion on 2¢ March
2008." The Appellant fled his Reply on 26 March 2008% and a Supplemental Submission on 16
April 2008.°

A. Backeround
2. This is an appeal apainst the “Decision on Joseph Nrirorera’s Tenth Notice of Disclosure

Violarions and Motion for| Remedial and Punitive Messures” of 5 February 2008 (“"Impugnad
Decision™. In the Impugnegd Decision, the Trial Chamber inter aliz held that a certain document
from the United States Empassy in Kigali {"Deocument 2') was oot exculpatory and that it "hag
found no prima facie shc:-\Ping that the Prosecutor hag viplated Ruls 68 (AY' of the Rules of
Procedure and Evidence of il:he Tribunal (“Rules”).* On 4 March 2008, the Trial Chamber granied
certification 10 sppeal this Anding® On 16 April 2008, (oe Trial Chamber partially reconsidered the
Impugned Deeision in relaticn to another document which orginaled from the State Depanment of
the United States and held that the Prosecution had violated Rule 68 (A) of the Rules by nat

disclosing this document to fhe Appellant ®

E. Submisgiops

3. The Appellant requasts reversal of the Impugned Decision and 2 return of this matter (o the

Trial Chammber for the detdrmination of an appropriaie remedy.’ He arpues that in reaching the
Impugned Decision, the Trlal Chamber musinterpreted Ruls 68 of the Rulesg,? rendering a decigion
contrary to the letier and spinit of e rule, He further claims that the Impopned Decision is contrary

| Prosecutor’s Response to Jasz ph Nzirerera's Inwrloculory Appeal from Decision oa Tenth Rule 58 Motion, 20 March
2008 “Response’”}. :

* Reply Bricf: Joseph Nzirorers'§ Appeal from Decision on Toath Rule 68 Motion, 26 March 2008 (“Reply™),

' Supplemental Submission: Jodeph Mairorera's Appeal from Decision on Tenth Bule 68 Motiom, 16 April 2004
{"Supplementsl Submission'). Appeals Chamber will pot consider the Supplemental Suvbhmission as the Ruoless do
At provide such a fhing.
" Impugned Decision, parps. 1673, 27.

¥ Decision on Joseph Mzirarera'y Appliculion for Certification o Appeal Decision oo Tenth Rule 43 Mouan, 4 March
2008 {*Tiecision Granting Cerlifizalion™}.

¢ Decislon on Motion for Pariipl Reconsideration of the Decisitn on Joseph Nrzirorera's Temh Motiee of Rule 68
Fiolatinn. 16 April 2008.
T Motlon, para. 30,

® Motion, para 35

Case N, JTCTR-98-44-4R71.13 14 May 2008
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to decisions of the Appeals Chamber in which the application of the role has been ¢considered.” He
atgues that the Trial Chambdr erred 28 a matter of 1law in holding that the Prosecution may withhold
exculpatory information frogm disclpsure under Rule 65(A) of the Rules, whete such informatdon is
“smixed® with inculparory ipformation™.!” The Appellant thus ¢laimg that the Impugned Decigion

creales jursprudence that will detrimentally affect the fairness of all rrials.'!
i
4. The Appellant con inds (hat the Trial Chamber incomectly interpreled the law on what

constituies exculpatory mat rial.!? In this regard, he submits thar the Trial Chamber misunderstood
the *fundamental purpose™ of Rule 68 of the Rules and that the Trial Chamber considered
Document 2 gs if the Defende were eseking ta admat it into evidence as zn exhibit.* The Appeilant
alsg submits that the Trial Chamber’'s approach contravenss the express language of Ruole 68, which
requires disclosure of any material suggesting the innocence of an accused or affecting the
credibility of the Prosecutign’s evidence." He argues thal Rule 68 daes not envision a balancing
test, a5 employed by the rial Chember, but rather broad disclosure of any material that could

conceivably assist the eccused.'

3. In response, the Pmin:cutian contends that the Motion showld be dismissed in its entirety, "
as the Appellant tras advanced no cogent argument to support the conlention that the Thal Chamber
comunitted a legal error in rgndering the Impugned Decision.!” It submirs (hat the Trial Chamber did

nor held that the Prosecution may withnold exculpatory information from disclosure under Rule
18

68(AY of the Rules where such information is “mixed” with inculpatory infoemalion.

Prosecution smates that the

obligalions, as Dacument 2

Tria) Chamber ruled that the Prosecution did not violate its disclosure
was not exculpalory material deliberately withheld, as inplied by the

Appellant.'”” The Prosecutfon claims that Document 2 was made available 10 the Defence as

“relevent materiul™ through

the Electronic Disclosure Suite, under Rule SE(B) of Lthe Ruoles.*”

¥ Moton, para. 35.

" Motion, paras. 3, 10.
" Menon, pars 35

" Melion, paras. 14, 15,
" Motion, para. 72,

" Motlon, pare, 31.

" dotion, para, 31.

' Response, paras. 6, 29.
T Hasponse, mara. 6.

" Raspanee, para, 6.
'!"'ﬂespunm para 10

*® Nesponse, para 10,

Casc Mo, [CTIR-08-44-ART3.13
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Siandard of Review
6. Under Rule 68{A) :fpf the Rules, the Progsecurion is obliged o disclese, in good faith,

exculpatary and other reievant material o an acoused.?’ In the Impugned Decision, the Trial
Chamber ruled that the Prpsecurion did not violate this obligation in relaton to a particular

Decigon 1878 tuyeredonary tie, 0d-sandn O sppaml ctadionqfisrloemesadions b= Trrnuarerd

appeal is filed ageins! a discrelipnary decision of 2 Trnal Chamber, the issue on appeal is not
whelher the decision was cgrrect, in the sense that the Appeals Chamber aprees with it, but rather
whether the Tnal Cham

Consequently, the Trial Chember’s eXercise of discretion will anly be reversed where it iy

has comectly exervised its discretion in rendering the decision.®

demonstrated that the Tral Chamber comumitted a discemible swor in rendering the Impugned
Diecision, based on an incomest interprelation of the governing law, a patently incorrect conclusion
of fact, or where the Impugned Decision was so unfair or unressonable as to constitute an abuse of
the Tris! Chamber's discretipn.

D. Discussion
7. The Appellant’s cogtention is that the Trial Chamber emmed in law when it held in the
Impugned Decision that the Prosecuton may withhold exenlpatory informaton from disclosure

under Rule 68(A) of the Ru: , where such inforrnetion is *““mixed’ with ingulpatory information”. 16

The Appeals Chamber nolgs that the Trial Chamber indicated thal “it only applied iis principle
regarding mixed exculpatory and incriminatory information to decide the admissibility of one of the
seven dosuments al 3ssug in the [Mmpugned [Dlecision, [Docwnent 2. It concluded therefore that

¥ Ferdinomd Nuhimano et al v The Prosecutor, Case No. ICTR-89-52-A, Decisian on Moliogs Relaing to the
Appcliant Hassan Ngeze's and the Prosscution’s Requests for Leaye ko Prosea! Additione] Evidmes of Wilnesics
ABC1 and ER, 27 November 2006, para. 11

= S::e Imprugned Decision, paras.21-23.

D The Prossowor v. Edouard |Karemara et @l Case No. ICTR-DR-44-AR73.11, Decision on he Prosecution's
Interloculory Appea) Concerning Disclosure Obligaiions. 23 Jonvary 2008 (“Karemera ef al Deciston of 23 January
2008™), para. 7 referting o The Prosecwtor v Edouard Keremiera et gl., Case No. ICTR-93-44-ART73.110, Decision op
Nzirorera's Intetiocysory Appeal|Conceming his Right to be Preseal at Tnal, 5 Getober 2007, pata. 7 (“Karemera ef al.
Decision of 5 Ootober 2007, e Prosecutor v. Elis Nduyambaje ¢t ol Case No. ICTR-02-42- AR 73, Dedsion on
Joseph Kanyvabashi's Appeals sgaingt the Declsion of Tral Chamber O of 21 March 2007 concaTnibg the Dismissal of
Mcnuna te Vary his Witaess List, 21 August 2007 {“Ndoyambaia et ol Declsion of 21 Augtst 2007,

* The Prosecuior v, Vajistay 3 eff, Case Mo, TT-02-67-AR73.5, Decision oa Yolislay Selel"s Intelocutory Appeal
Ageinst the Trial Chamber's Dediston on Form of Disciosure, 17 April 2007, para, 14,

P Kuremira ét al. Declsion of Z¢ Tanuiry 2008, pare, 7 refectibi ta Karermera ef al. Deglsion of 5 Ogober 2007, para,

7; Ndmyambuje et ai. Deeision 021 August 2‘.0(}'! para. 10.

* Molion, paras. 3, 1O

4
Case No. ICTR-98-44-AR73.13" 14 May 200§
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woartificution of this issue will be limited to the Chamber’s decision regarding that docurment
onky" 2
8. The Appcllant submits that Document 2 oomtaing a pothon of information that is

exculpatory, as it cantradiceq the Prosceution’s evidence thet the MRND and CDR parties comspired
together 1 exterminate Tufsis™ and states that neither the Prosccution nor the Trial Chember
disputed that this porton off information is exculpalery. The Prosecution pointed to other parts of
Docament 2 which it elimeld were inctiminatory,? while the Trial Chamber merely concluded that

thete was “no prima facie showing that Document 2 comrains exculpatory information”?® The
Appellant argues that the Trial Chamber evaluated the information in Document 2 a5 if the Defence
was a=rling to admit the document as en exhibit,) even though Rule 68 of Lhe Rules is not an
admissibility provision but g disclostre provision.*? He asserts that the Triel Chamber's approach is
at odds with thai employed by the Appeals Chamber in relation wo exculpatory cvidence.™

9. The Appeals Chamklbv:r nates that Rule 68(A) of the Rules imposes en oblization on the
Brosecution 1o disclose to the Defence, as soon ag practicable, any material which, in the acrual
knowledge of the Prosecutipn, may suggest the imnocence or miligate the guilt of an accused or
affect the credibiliy of foc evidence led by the Prosecution in Lhat particular case. The
determination of which m ;Ien'als are subject to disclosuwre under this provision, is a fact-based
enquiry made by the Prosecution.® If an appelilant wishes to show that the Prosecution is in breach
of 1ts disclpsure oblisation, he or she musi (1) identify specifically the material sought; (3) present a
prima facie showing of it probable exculpatory natore; and (3) prove that the matenal requesied is

in the custody or under the gontrol of the Prosecuticn.

¥ Decision Granrng Certificatioy, para. 7.

™ Motion, paras, 11, 12,

¥ Motion, parss. 12, 13,

* Impugned Decision, parg. 21 i

" Motion, para. 22. :

* Motion, para. 23, |

? Wotion, paras. 34-30, -

M Ferdinand Mahimong et al.|v. The Prosecuror, Cuse No, ICTR-93-52-A, Decision on Appcllam Jean-Bosco
Baravapwizg's Molions for Leave lo Praseal Addjtipnd Bvidenee pursuant (o Bole 115 of the Roles of Frocedure ond
Evidence, § December 2008 (“WNahimena er al Docision of § Decomber 2006'), para. M, referring to fwrer alln
Ferdinand Nehimena et al The Prosecutor, Case No. ICTR-95-52-A, Decision on Appeliant Joan-Bosco
Barayagwiza's Motion Roguestigg that the Prosecution Disclnsure of the Iterview of Michel Bigamgaza Be Expunged
feom-the Record; 30 Oelnber 2006, prrn, £, The Frosscutor v, Eduxard Karemere £8 @l., Case No. ICTR-98-44-AR73.6,
Decision on Joseph Neimoreqe's Interdoeviony Appeal, 28 Apmil 2005, pana, 16

* Nahimana er ai. Decision of & [December 2006, pare. 34

' 5
Case Mo, ICTE-D8- 44 AR73,13) T4 Mpy 2008
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10. In the present case| the Appellant specifically identified the materizl sought and e

Proseculion conceded be.fﬂrj the Trial Chember that Document 2 Was in its possession™ However,

the Prosecution jndicatcd that the material sought was not exculpatory.™

11. The Appeals Chnmb- notes that the Trial Chamber considered the portion of information m
Document 2 referred to by the Appellant but concluded that “Document 2, when read ia ils enlirety,
dots nat lend to suggest thaf there was no rslationship between the CDR and MRND parties”. ™ In

arriving al this conclusion] the Trel Chamber reasomed thai when a document contains both
exculpalory and incriminating information an the seme issue, all the information on that perticalar
issoe “must be read in context”. ™ It further reascned that “only information, that, when read in its
entireTy lands to be exculpatory, mbst be disclosed under Rule 63(A) [of the Rules)."™
Consequently, for the Trla.l|'l:hamber. Document 2 did not suggest the innocence ar mitigate the
allezed guilt of the Appellant ar affect the credibibty of the Prosecution’s case, pursuant to Rule
68{A) of the Rules. The ﬂi;cals Chumber will consider whether the Trngl Chamber commimed a

discernible ercor in s rea.sa'p.ing and conclusion.

12.  The Appeals Chamber agreas ith the Appellant’s contention that Rule 68 of the Rules, as a
rule of disclosure rather thap sdmiseibility of evidence, impases a categoncal obligation to disclose
a.n}'r documnent or witness stgtement that containg exculpatary material. Consequenily, this obligation
is ot subject to a balancing test. Because the Trial Chamber applied an (ncorrect legal standard, it
by definition commined a Hiscemible error. The Appeals Chamber notes that the Trial Chamber
earlier considered alleged violations of Rule 68(A) of the Rules,* and adopted the reasoning from a
decision in the Bagosora e ab. case.”” In that case, the Trial Chamber, when considering whether
cerain wWilnasses’ smmmcnjs contained exeuplatory waterial, raled that:
wlhether {the] infomai'cn “may sugges) the innocence or mitipate the guilt of the accused” mus

depend on an cvaloagem of whether there is any possibility, 1o Light of the sobmissions of Lthe
parties, that the information could be relevant to the defeace of the accused. ™

The Appeals Chamber considers this to bz the correct stendard for assessing whether certain
material is o be considersd as exculpstory within the meaning of Rule 68(A) of the Kules, In this -

* ympugned Decision, para 16, |
* Impugned Decision, paras. 3, §.
" 1mpugned Decision, para. 23
¥ ympugned Deelsion, para. 20.
* Impugned Diesision, pata. 26
‘L See The Prosecwor v_Edoug
25 Dclober 20077}
43 gavamera et ab. Decigion of 28 Cowber 2057, para. 6, 1sfeming lo The Prusecutor v, Bagosora ef al, Casc No. ICTR.
68 41-T, Decision on Disclosure of Defonce Witness Statements in the Passeszion of the Prosecnton Pursuant w Rula
GRIAY, 3 Marsh 2006 (" Baogosorg er al Devision”) para 5.

Kargmera et al, Case No, ICTR-98-44-T, Decigion on Josaph Nzisorera's Notics of

i)

Case No. ICTR-98-34-AR72.13) 14 Mary 2008
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case, the Trial Chamber, by reasoning that exculpatory material in a document could be rendared
nugatory by the existence of inculpalory material, applied an incorrect legal standard resplting in an

abtise of its discretion,

13,  The only remaining question cancerns whether Document 2, o facl, contains exculpatory
material. As the Trial Chamber itself recognized, Document 2 ¢ontains some infarmation which
suggests. that there is no relationship betwesn the MRND and CDR parties. This is partcuiarly
relevant 1o the Appellant in yiew of the Indicument inter afia alleging that the Appellant participated
in a joint criminal enlerprise| with a number of persons including the leader of the CDR party, Jean-
Bosco Barayagwiza, and that he also committed conspiracy W commil genocide with Jean-Bosco

Prrayagwiza.** Furthermora, the Appellant assents that Prosecurion witnesses have restfied to an

ND and CDR partics, and that these parties had a secret pacl to
t 2 reports that mn 1992, leaders of both the MEND and CDR partics
contended that these parties were separals wilh towally differear ideologies and that both parties
wers critical of each other. ) If the Tria! Charnber had applied the correct Jegal standard the Appeals
Chumber 15 satisfied that it
subject to disclosure pursuant o Rule 65(A) of the Rules.

agreement belween the

persccute Tetsis* Docum

14. On the basis of the foregoing, thae Appeals Chamber holds that the Tral Chamber erred in
finding that there was no paima facie showing that Docuinent 2 contained exculpatory informaetion
gnd that by not disclosing i, the Prosecution had not violated Rule 68(A) of the Rules.
Consequendy, this marer i3 remitted 1o the Trial Chamber o delerminge whether the Appellant js
prejudiced by the Pmsacutisim's violaton of Rule 68(A) of the Rules and the appropriate remedy, if
any.

E. Dispositdon

15.  For the aforementioned reasons, the Appeala Chamber GRANTS the appesl fled by Joseph
Nzirorera; REVERSES thp lmpugned Decisicn in par; and REMITS the matter to the Trial
Chamber 10 determine whéther Ioseph NWzirorera is prejudiced by the Prosecution’s vielation of
Rule 68(A) of the Rules ancl an appropriate relief, if required.

* Baposors et al. Decision, paal 5.
* $ée Amended Indictment of 3 April 2008, paras, &¢L1), 23.
** Metion, paras. 7-9.

N _'?__I_l'gocument 2. pp. 7B

5
Cusc No. ICTR-98-44- AR73. 13| 14 May 2008
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Done in English and French,/the English text being auchoritative.

LlernnAn AL e

Judge Fausto Pocar,

Dane this 14® day of May 2808,
at The Hapue,
The Netherlands.

Presiding

:-.:'- .
A
[ScTorEE

ribunal]

¢ e
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