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BACKGROUND 

l.lMuy200X 

1. On 16 May 200, Trial Chamber] convicted EliCZer Niyitcgeka. former Minister 
of Jnformation in the R vandan Interim Government of 1994, of genocide, consptrncy to 

commi\ genocide. dire4 and public incitement to genocide, and murder, extermination. 
and other inhumane actf a~ crimes against humanity, am! sentenced him lo imprisonment 
for life I His ,convicti4n and s~menc<: were upheld by the Appeals C-hambcr.

1 
The 

Appeals Chamber disirj1ssed 1wo subsequent reques!s for rcvie" brought by Niyitegcka 
~ursuant ;o Article 2~ of the Statute and Ruic 120 of the Rules <1f Procedure and 
Evidence.· , 

2. On 1 ! fo\y 200 , the Appc3ls Chamber, noting that it "as not pmperly sci;cc<l of 
!he matter, dismissed iyitcgeka's request that ir order (i) the disrlosure of the closed 
session testimony of l,;mcss DD, who lcotilicd in the M.,h,mana proce~-dings nn 17 
August 2004. as well as (ti) an c~hibit entered into evidence under seal dming DD's 
tesllmony.' The Appe, s Chamber refened the matter to the Presidcnl 01· the TribunJI for 
assignment to an appr riate Tria! Chamber 5 

3 On 18 .luly 2017. :--liyttegeka filed a rcque1t for disclosure oftbc same mat~nals 
before Judge Ilcnms )T<)n. President of the Tribunal.' On 22 Augu.st 2007, Niyitegcka 
\v<(/10ut wairmg for dccis,on on his Request for Disclosure pending before the 
President, conlidential y !iled a new request for review before the Appeals Chamber and 
submitted excerpts of Witness DD's closed session testimony from 1hc Mui,,mm1a ca,e m 

support of that reques1' 

4 On 15 Nove bcr 2007. Prestdent Byron, designated Trial Chamber [JI, 
comprismg .hldgcs K alida Raehid Khan. presiding, Lee Gacuiga Mulhoga, and E,rn!c 
Francis Shon. to dc!er/nine Niyi1egcka · s Request for Disclosure.' 

5. . -~11 23 January:2008, the Appeals Chamber denied N,yitcgeka's Th,rd Reques1 for 
Re11e". In us dccas, n, the Appeals Chamber noted lhal tbe excerpts of Witness J)D"s 

, /'m,.·c"l,)I' v Hhi,,·, ·\'n r,•.eek,,, Cose 'so. ICTR-%-14-T. Judgement and Sen«ncc ( fC). I(, \l•v 20113. 
; ,\"'."Wf<'fo. Case N<>. lC R-%-H-A, Judgement (,\C). 9 foly 200-l . 

. lml<'/i<'k<t. r'a,e l\<1. /( rR-96-1'1-R, D"''""" on Request for Revic" (M"), >O J,mc 2006 .Vmwyfo 
lkcis,on on Requcsl fo, c1·1<w (AC). r, \larch 2007. The Appeals Clumbcc alsu denied Ni);tcgcka; 
requests tor ,cco1' s1<lera11 n and dan Li canon of these <lec1>101\S. S,e ,\'" ,/<'gd«,. f>ccr<ron o,1 Rc~uo,1 for 
Rc-,onsnkra11on M tl1c De mon on Requcs, for Re,·1cw ( ~C). 27 September 2000; N1v,1<•~•·lo. \kciSLon on 
Regue<t fo, Cl;r,lic,toun ( \Cl, L 7 ',.pnl 2007 . 
'•\rm,'R<'>a, Ocmiu,i on C'quc,r fo, Oisdo,o,rc(."Cl- IL fol,· 2007 
. 1/>J,I, p;rJ.< 4-.1. . 
" Rcq<Li:t< t.:r~ente ,le "'1r. Ll1C",ef '-,j y11egeka I I( fR-%-14•RI ""·' fins de ccmmunrcct11on Ju prorcs-,erhal 
J, l"and,ence • lmi, do, ., d'une p1Ccc ,kposcc sons scell<'e lor-s de la J<posnion du 1,imoin DI), fil,<l IS 
Jul; 2007 1'·Reque>1 fo, I ,sdosut<"J 
- RcquCtc au., ""' d"u c ,C\""k•n de !"Arre! re,1du par I, Cl,omh,c ,l"appel k 09 Ju11lct 2004 uu, 
al<cniouwmont, au, fin d'm,e ordonnancc <l'cnqu<'te sur \es fau, tCmmgna~c> des tCmo,ns <le 
I" Accusalton. fikd 22 .~ll 11st 20ll7 g i .. Timd Re<1uest for Re>·1e" "I-
' ,V,,·11,·gdw, Case '-<o I TR-%.J4-R75, rlesib"''"'"n of a foal Chamber to Consider the Requesc for 
l)i,do,,utc of UuscJ Scs,iion TranS<1ip1s (Prc.,,,dcnl). 15 Nu,•emhcr 2007 ("Pres,denr, Q,dc1 "). 

I 
Tl,e l'rus<'rn/01 ,. JC/i,~,-~ Nn tt,·td". Case No !CTR-95-14-R 70 
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Dc•l'/J/Qn a" M,,w,,, /or R,•fon,·ul<ro"0/1 o/'lkmwi, 0,1 Motwn (mm El":,..,. 
Nn•,ic_e<!.a (o, D/li.losure , I (10.,·ed Se,«on I e1'l!lll<"" "'"' H,ule//ce r_·,,Jer Sen!. w 
Al1<·r,rn1<vd! for Cmr/"'"' "" /n ,lpp,•o/ 

I J ,\fay 201!~ 

clo,o;l session \esum ny should not have been revealed to N,yitegcka w,lhoul pnor 
authori,a1ion. and h d hecn disclosed in direct violation of the .\J,i/11mo,.r, Tnal 
Chamber's Defence P 1e,:1ivc .'vlcasurcs De<"ision. '" 

' 6. On 14 febr~ary 2008, this Chamber denied )liyitcgcka's Request for 

Disclosure. 

7. On J March l008, 
al1cmati,c, a requcsil, thal 
DccLSion. ·' 

I 

,\iy,tegcka filed a rc,qucs! for recuns1dc,ation. and. rn the 
the Chamber grant certification to appeal the Disclosure 

DISCUSSION 

Myilegeka 's Requcs/1!/- Recrm.<U/eru1,on 

8 Although 1hc ~ules do not cxplieiily provjde for it, the Chamber has an inherent 
power to n:consickr jt.s o"n decision.s." Recons,dcration is a\'ailahle only where new 
material circt.1mstancfS ha,c arisen since the decision was issued,1' or where the 
challenged decision w;is erroneous in Jaw or all ah use of the Trial Chamber's discretion. 11 

9. In argrnng (or rcconsiderali<Jn. :--;iyitegcka docs rrnt suggest any new 
circumstances; rather) he suggc.s1s that the DosclosUJe Dcc,s,on was the result of legal 
error or amounts 10 4n abuse of (liscrction c'liyilegcka acknowledge, that he tendered 
jn,properly <lrncloscd f losc<l se.1sion materials from the Muhimana proceedings before the 
Appeals Chamber ~• 1art of his Thll'd R~quesl tor R~v1c,,,• withol,t p~rrmssion to do so, 
bl,t argues that this w s 1he fault of' rlclay by the President of the Tnbun~l in considering 
his Request for Discl sure. fo any C\"Cnl. he 5uhmils that the Chamber should not ha,c 
c,msidcrud Ilic ,\ppea s Chamber's Decision on Thir<l Requc.sl for Review m reaching its 
conclusion Al the sa e llme, "liy1tcgcka suggests that he was in no way hound by the 

'.Viy,1<·gc'k,i, llec,s,on "" Jhm( Re~ues, for Re""" (A('). 2, JS<lUa<)' 21108, 
,,, !Ind. para,. <l-1 0, 

'' .Vn·i1<•g,"ka, ( ·a.se No. WJ'R-95- 14-R7S. Demi on on Monon from EIL,',er -.:,y11c~d,• lor O«cl<>surc ol 
( Josed Session Tc,unoot1y and ~11<len,·e l"n<lcr ~eal I l'C). 14 J·cbtuary lOOS. para. 10 ("lli,clo,urc 
lJcm,on"/ 
,- R,•~uctc rn Re,ons,den t,on de la ··Dem,on on .\fotwn rrnm U17,,c, ;,;i;Hcgoka for IJJSdosu,e of ( loscd 
~C>>10n Tc-,.t,mony and! v1Jcnce Under Seal" OU, ,ll<em><l\'Cmc,H, en Ccrt1frc-aiion D"Appel de L,dilc 
ll<c»w,i•· ~kd J \1arcl, ()()X CRequc,r for Rccons,derallon or Cert1ficatwn "' Appeal'). 
'' .\',,e •'11, P,-m,•c,,roi· (as/mar B,:imungu. ct al, Case No ICTR-99-50-T. Decision"" ('asurnr 
[lmmungu's Motion ,n econsidcrntion of the ·1nal C'l,,ml>er's Oeu,i,m d01cd 1-ehruar)' ~, 2007, 111 
Relatrnn ro C'oro<l,Lrnn ( ) Requested by 1he Un1kd Stares GOHmm,nt (IC), 26 ,\pnl 2007, para. 7 
1c11,toon> ommc<l) 
' p,,,,,,, ""'' , /lal'<1!"'!'' "" Case ~" IC' I R-97- l<J-.~Jn2. Decision (i'rosccutor', R<:<]UCSt for Rrnc" or 

Rc~·o,1<1der"""") ( AC), ' \larch 2(1UU, ~,p.,ate Op1mon of fodge Shal,abud<lcen. paras 4- S, Bogornrn ,-r 
al, J)ms,011 on Rcco11s cr,loon of O,dcr lo Reduce W,tne." I ,st and on \lotion for C'<>ntempt for 
\ 101,t,o,i of 1hat Order I C"l. I \\a1cl1 2004. p,.,,, 11. BaK""''" "'al, Dw>Lon on Defence ~lotion for 
Re,onSLdcrat,c,n ol tile Trial Chaml>e[s !lcc,s,cm and Sch,<Juluig Order of 5 December 2001 (TCl. IS July 
2003, p,,,,_ 25 
'' Sc•,· e g , Baw•sm~ ,., a'/ . Dcmmn on Rcrnn"rleronon of Order to Red<1cc 11',tn<SS Lisi an<J on \1o,rnn 
for Contempt for V,ob\Lojt of1har Order (TC), I \larch 200--I, pa,a, 11 

Tire Pm,cu,wr v £/r.·calv,_,,leg•'k Case No llTR-4~•14•R75 

~ 



De,"'"" on .lfoli,m for Re<jom.de, ,,,,on of DeU1"1m, OH .l!Olfrm from F/rcce!' 
,\-,y11e~,k" Joi D1>c/o,r,re ·r rlo\<•d Se,·,w,i 1"e,,wwn• and A·id,•nn• U,rd,·, Sed, or 

-1 /r,•m,un·,4! (or Cmifi, "' " 10 A ppm/ 

/3,\lm·C0/!8 

proteCU\'C measures i 1 the M"h1mww proceedings, an<l thal his use of lhc mJt~rials 
without rcrmission \\jas in good faith ln addition. Niyitegcka no" suggests that the 
rnquestcd mat<:rials o gh1 to ha\'C been disclosed hy the Prosecution as c>.culpatory 
mater.al purst1ant to ulc 6lL an argument he foikd to raise in his original Request for 
Disclosure. 

10. l'he Chamhcr ccalls that ils origrnal rationale for denying NiJ~!cgcka's request 
was his "dcnmnslrnl d11regard for 1hc existing proteeli\'C measures··. which, in the 
Chamber's "ew, ra1$cd "serious doubt chat he would honour the same protcclavc 
measures if granted ac~css to Wnness DD' s closed session testimony."'" 

11. Sub-Rules 75 F) anc! (G) make dear !hat prolecti,·e measures issued in one case 
con!inllc to have cff t in other proceedings before the Tribunal unless rescinded or 
varied, and 1hal third parties must obia,n permission to rescind or ,ary such mea.sures 
1':iy,kgcka·s suggesti 11 thal he was noL bound to seek permission to use the material., 
pursuant 10 Ruic 75 b cause, at the lime he filed his Request for Disclosure. he was not 
party 10 any proccedi b,i; bdorc the Tribunal 1s unconvrncing. Fm;i, that N1y11egeka w~s 
awdrc 1hal he nccdc permission in order to access the closed session maler,als in 
question ,s made clea hy lhe foci thal he sough! rha! permission. Second, pursuarn to the 
jurisprudence of the · 1ibunal, all 1hird parties seeking lo access closec! scss10n ma(enals 
must obtmn pcr,m&si to do so, c, en when they are not party to any proceedings before 
the Tnbunal." Thi, , Niyitegeka's Third Request for Re,·iew clearly qualifies as 
procccd111gs heforc t e Tribunal to which lhe pmlec1ivc measures explicitly applied 
pursuant 1o Ruic 75 ( F). Therefore_ il is disingenuous for 1':,yitegcka to suggest that he 
was not bound to sec permission to US<! the materials and that his use of the materials 
without permission w , ,n good faith. 

12. The Chamber 
unavailing The plai, 
rescinded or rnricd. 
pmlccti,c measures c 
pennission. 

also considers l\i)1tegeka's argument concemmg c!elay lo be 
language of Rule 75 slates thal protcc1iw measure, apply unlll 
o amount of delay in considering a request to rescind or ,ary 
angcs 1his, or justifies the use of closed session materials wj\hout 

13. As noted abO\ c, "-Jiyitcgcka's submissions regarding Ruic 68 were not bet ore the 
lhamhcr "hen it rcniJercd the Disclosure Decision. !n the Chamhcfs view, new legal 

"' ll,sdo,urc IJ,•c»<<'n. pa . I 0. 
'',le,•,, g. •Vm·@u1.w/wk cl a/. Dedsoon on Pro<ecuBon \1otion to l el<sal and llo<closc I<> the Canadrnn 
Autho,mc, the ·1,.,n,cnpt ofahc Test,momc.s of W,n,csscs I>\. QCll. I K, SJ. FAI, QY ,nJ QllQ (TC), 19 
March 2007 (appJ,ca,"' b)· Can"<i,an A,Llhont,es bruu~hl th,ough the Prosc"Cu1Lo11) p,-,,m-wor ,. 
Km,•m;,,, ;t al Case 98-4~-T. flcmto<l on i'rosecunon·, Mot,on w I nscal a,ml [),sdose to the 
( ,10:"1,an >\<1tlio<i"es the rsnsenpts of Wttnc,s CEA (TCI, 22 March 2007, Pn,sc•cu/nr , ,Vdmdd,_nma"~ 
,•1 al. Case '\o, [CTR- 0-56-T. fleciston on th, Prosccullon ',lotion to Unseal and Dmlosc lo 1he 
Canad"n Authont,cs the ·1osed Scs,ion ·1 nut,cnp!S of W,tnc>S ANA ( J ( ). 23 \larch 20()'7; Pn,.,e,.,,w, '" 
1/u,,,,m. Cast \"o ICI -00-55. ll<cJSion on the Prosewtor"s \follon to l.'nscal and D,srlo;e to tho 
Canadian Amh,mt1<> lhe! Transcnrts of Woiness QY ("I Cl. n March 2007: Proscculnr ,_ R"•m•k\l~,. 
Case '.:n. ICTR-98-44( .' Deciston un P,o<ec,Urnn ·, '.1-fotlon lo l:n,eal ;md D,sclo,c lo the C,n,dian 
,lu!lion"e< the Trnnscriptl of WHPJc<s /IF I ff'). 2~ Marci, 2U{P. 

E/,.;,_,,, f'''n•i1cgd", /"'' t-;o ICTR,95- I 4•R''5 

~ 



/h'""'" "" Muit<>n _(m· Recpn,,,Jmm,m of D,,,,,,,,,,. m, >/o,1io,r fiom fl,.:,.., I 3 May 20()8 
\,y,i.·l'eka /of D,.sct"'""' '1° Cio,e,I Seswm Te,rm.,,iry e,rd E>ufr1r;,• Ul!dei· 5eal, "' 
Ille• m,11\'Cf\'Ja• Cer1,fi,·ar,1,n w 4]'fwl!I 

' submissions ire no! t"' rna1c,ial circumstances for the rurposcs of reconsideration. 
Morno,cr, Niy,tcgcka s failt,rc to raise this legal argument in his Request for Disclosure 
cannot ammmt lo an c r of law or abuse of discretion on the part oft he Chamber.'' 

14. Therefore. 1hc ~hamhcr comi,krs that l\iyitegeka has failed to show 
for ii to reconsider ii> P,sc!osurc Dccjs,on. 

any reason 

' 
!;n·iwgelw ·s App/ic,,l1 "for Cer11flca//Ol1 /0 Appeul 

l S Pursuant \o R c 73 (BJ, leave to file an interlocutory apreal of a tlecision may be 
grnnlc.J 1f (~c issue in ·olvc<.l "would significall!ly affect the fair and expeditious conduct 
of lhc proceedings <>r c outcome of the trial" and where "an immediate rcsoluti<>n by the 
Appeals Chaml;,cr matenally ad\'ance the proceedings". Even where these criteria 
are mcl. the dccisi<>n t ce,,ify is discretionary and should remain exceptional.'' 

16 ln dccidmg w ether to grnnt leaw 10 appeal, Trial Chamhers do nol com,dcr the 
rncms ol"thc challeng cl decision: the Chamber's inquiry under Ruic 73 (B) in,ohcs only 
a ronsideratinn of wh 1her the cri!cria ou!lincd in the Rule ha~e hccn satisfied.'" 

17. l\'1yncgeka dos nol address the Rule 73 (13) crilena. instead arguing that 1hc 
Disclosure Decision\ a, erroneous and unfairly punitive The Chamber will nol consider 
these arguments, as hey go to the rnents of the challenged decision. Under these 
circurns\anccs. the C! mber considers that Niyi!egcka has failed to sho" wh) he should 
be grJnted leU\'C to ap cal the Disclosure Decision. 

18. In addition. th Chamber notes that, l1 present, Ni)'ltcgeka is not involvc<l in any 
proceedings before ic Tribunal. In the Chambers view, therefore. an immediate 
resolution of the iss cs in\'olved wil! nol sib'llificantly affect the fair ant.I e>,.peditious 
conduct of or mate ally advance any procccclings. Therefore, the Chamber declines 
.\/iyitegcka 's reques1 I a! it gran! leave to appeal the Disclosure Decision. 

·' rtw Ci,ami:H.-r notes 1ha it w,_, compnsed by 1he President to dctormmo only oho Request for [),sdosu'<. 
h « Lmclea, that ch,s Cha h,>r Wnuld be th, prope, ['ho,nbc, 1o hcac any cla,m, based on Ruic G8. e-·<n 1f 
lhc;- had been propcrlyaJ micro by ,;,yu<b'<ka 
" :,;,, ,, i,. fi1c,muogu ,., al, Dec,s,oo "" Casllmr l.li,,mungu·s RcqueSI li>r Cen1fica1ton to Appeal the 

Dem1on on CaSLmor Bi mun~u·, \l011on in Rcco<1.<edcratrnn of the Tnol (h,mbc,·, llec,sion Llatcd 
f cb,u,\r_, S, 211()"1. rn Reia ,on lo Conch hon (Ill Req!lcs1ed by 1hc ( lnitcd S<a[e< Go, cmn.,nt (IT'). 2l .\lo, 
211117. para.<, , 
-' ibtd, pm 7; ,..,, Gi,v, Humtt1Jgr, el ul. lJm,ion on fl,cuma,npakO, Req,tcS< Pu"""'" t<> Ruic n fo, 
Cert,ticahon to Appeal LI I December 2004 'Decision on the Motion of f>,cmn.1mp••• and ),,fogo,1,i for 
Disclosure of Relevant a,cnal" (T<.). 4 Fobrua,y 2000, para. lR; Prm,cumr ,. J/ifoini<., c,,., No 1"1-
02 •. 1~-T. Dcci,mn on P,pscc,Llion Motl on for { crt,fication of T nal fhamb,•r Demi,,n on Prnsecution 
\101Jo11 fo,\'olT Dore Pro~eedmg( fC). 20Junc 21lll5. par; 4 



ll,•c,s,o" o" Mollo/J for Rec I n.1i~era<Jo" nf D,·c,,io" on Mal"'" f,om £1,Cc,•r 
N,yile~eka f<'I' /),sc/,L<u,c o,I C/o.s,d Se.<.,Mt I'eSlimony mu! E,·,Je,,,e (,'m/,r Sea!, or 
,1/temr.lm4, Jo, C,-r1ij'ica1i,ln 10 Appeal 

FOR TJIES!;: R.F:ASOI-.S, 1h~ Chat11b~r 

D~;;'<JES the Request fl,r Rccons;Jera\lon or Certification to Appc«l. 

Arnsha, 13 May 2008 

./ 
cc Gacuiga Mutlioga 

Judge 

/Sea_\ prffi~ fi'tl;-l)Jl~IJ 
,< 
' ' 

Judge 




