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THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA {the “Tribunal™),

SITTING as Trial Chamber IT composed of Judges William H. Sekule, Presiding, Arlente
F.amargsen and Solomy Balungt Bossa (the “Chamber™);

BEING SEIZED of the:

“Reguete de Joseph Komyabashi aux fins d'ordonner des mesures spéciales de protection
concerniant le témoin D-2-21-T." filed confidentially on 21 Apnl 2008 (“Kanyabashi's
Motion™,

CONSIDERING the:

i “Prosecutor’s Response to ‘Regquéte de Joseph Kamyabashi aux fins d'ordonner des
mesures spciales de protection concernant le témoin D-2-21-T™, filed confidentially
on 23 April 2008 {“Prosecution’s Response ™);

i, Reponse de Arséne Shalom Niahoball a {a *Requéte de Joseph Kanyabashi aux fins
d'ordonner des mesures spéciales de prolection concernani le témoin D-2-21.T™,
filed confidentially on 24 Apri] 2008 (Ntahobali’s Response);

. Réplique de Joseph Kanyabashi awx répornses du Procureur ef de Nighobali ¢ sa
Requéte aux fins d 'ordonner dey meswres speciales de proiection concernant fe
témoin D-2-21-T", filed confidentially on 28 April 2008 (Kanyabashi’s Reply) ;

NOTING the “Decision on Kanyabashi’s three Motions to Vary His List of Witnesses and to
Admit Written Statements Under Rule 92 bis”, of 24 April 2008 in which the Chamber
allowed the addition of Wiiness D-2-21-T to Kanyabashi®s witness list.

CONSIDERING the Statute of the Tribunal (the “Statute”) and the Rules of Procedure and
Evidence {the “Rules™ in particular Ruies 69 and 75,

NOW DECIDES the Motion pursuant o Rule 73 (A) of the Rules, on the basis of the
wrirten briefs filed by the Parties.

INTRODUCTION

1. On 25 November 1967, the Chamber granted protective mcasures for Kanyabashi's
Defence witnessss under Rale 75.

2. On 2l April 2008, the Defence for Kanyabashi filed a Motion for additional protective
measures for Witness D-2-21-T. Five Annexes are attached 1o the Motion.”

' The Prosecuior v. Kampabarki, KCTR-96-15-T, Decision on Protective Measures fur Defence Wilhesses and
their Families (1), 25 NMovember 1997,

? article by André (uichaoua published in Revie Eine — Entwicklungspolitik Informartion Nord-Sid, on 4 Apnl
2007 (Annex 1), The amicur curiae brief of Human Righls Watch in opposition to the Rule 11 Afr transfer
submitted in the trisl against Agvishema on 3 January 2008 (Anncx 2); Extracts of Alison Des Forges'
tesiimony during the trial against Rewsetfio on 6 March 2007 {Annex 3} an article by loseph Mgarambe in the
Assoetation imlernalionale de reckerche sur fos crimes contre {humanilé et les gémocider, pages 612 {Annex 4)
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3. On 24 Apri] 2008, the Chamber granted the addition of Wilness D-2-21-T w
Kanyabashi’s witness list, as requested i Kanyabashi’s Maotion of 10 April 2008.

4. The Chamber notes that Ntahobali’s Response was filed afer the three-day time-frame
as instructed by the Chamber on 21 April 2008 without good cause being demonstrated;
therefore, it will not be considered

SUBMISSIONS OF THE PARTIES
Kanyabuashi's Motion

5. The Defence for Kanyabashi submits that Witness D-2-21-T is parlicularly vuinerable
and it s the interests of justice to grant him maximal protection. Referring to Article 21 of
the Statute and Rules 69 {A), {C}) and 75 {A), the Defence submics that Wimess D-2-2)-T isa
key witness expected to testify about the alleged fabrication of false evidence by several
Prosecution wimesses in a parlicular context,

6. The Defence submits that there exist objective reasons for the wimess® fears. [1 asserts
ihat Expert Witnesses Andnd Guichaoua confirmed that the Rwandan state systematically
discriminared against the opposition, including arbitrary imprisonment (Annex {). Expert
Witness Filip Reynijens also underlined that the Rwandan government possessed overall
contral pver Rwanda and its inhabitants; that it was dangerous to testify lor the Defence and
that he Rwandan authorities were weli aware of the identity of those wimesses, The Defence
also refers 1o the Human Rights Watch Brief of January 2008 (Annex M) stating that in
several cases, witnesses who testiflted fior the Defence before the ICTR were arresied upon
their retumn o Rwanda, It was known in their community that the witnesses had testified
before the ICTR, despite the fact that they were protected witnesses.

7. The Defence rclies on the testimony of Alison Des Forpes who stated that she had been
criticised and threatened by the Rwandan authorities azfter testifving in favour of a2 priest
accused of genocide. Des Forges also testified to the reluclance of wimesses living in
Rwanda to give evidence fearing oppressions by the accused, their friends or families (Annex
LL1). The Defence finally refers to Joseph Ngarambe's article (Annex [V) relaling o the mle
of the Rwandan government, when fbuka suspended its co-operation with the ICTR in
Jenuary 2002,

8. The Defence submits that Kanyabashi’s Defence Witnesses [-2-16-P, D-2-5-1 and D-2-
14-D have also expericnced negative consequences afler their testimony. Other wimesses
have refused to testify becausc they were afraid of the consequences.

9. The Defence cequests the Chamber (o grant the following additional protective
measures for Witness D-2-21-T:

i.  To authorize the Defence 10 disclose the dentity of B-3-21-T only ten days before the
witness® testimony. The Defence asserls that on various occasions, the ICTR and the

anl the list of revipients of the Repistry's e-mail communicatiog the confidential Mation of the Delfence of 10
Aprl 2008 {Annex 5.
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International Criminal Tribunal for former Yugoslavia {ICTY) have granted such
requests.j‘

To prohibit the Registry and the Parties from communicating the identity of Wiiness D-2-
21-T via internet. The Defence sobmils that most materials are disciosed via intemnet
without using specific security measures. Annex V demonstrates that confidential
docuoments relating to 2 witness” identity are oflen transmitted to up to 60 persons.

To order that a single hard copy of the withess’ personal paniculars be provided to each
Judge and to each Party.

To prohibit all Padies from making inquiries revealing information which could
explicitly or implicitly lead 1o the conclusion that D-2-21-T has provided information as
stated in his will sav or that he is a witness called before the 1CTR.

To onder WY5SS (Wimesses and Yictims Suppor Section) not to communicate Wimess
-2-21-T's personal pariculass to the Rwandan Authorities. Witness D-2-21-T aiready
possesses his wavel decuments and wishes to travel w0 Arusha by his own means.
Therefore a communication with the Rwandan authoritics is not required.

10, Altematively, the Defence requests the Chamber to order proprio motu additional
proteclive measures which it deems adegoaie,

Prosecution's Response

11.  The Prosecution opposes the Motion and submits that the Defence for Kanyabashi has
failed to set fonh witness-specific information wamanting the protective measures sought.
The Motion provides only general information but does not specify why the threat pertaining
to Witness D-2-21-T is of such an unusually high level; nor does it adduce any evidence in
support of its allcgations regarding [-2-21-T's situation and his participation in specific
meetings.

12, The Prosecution submits that as Wimess [-2-21.-T's will say contuains scrious
allegations against several Prosecution witnesses, ten days is too shorr to diligently
mmvestigate Lhe credibility of D-2-21-T, this measore may therefore significantly prejudice the
Prosecution.

i3 The Prosecution submits that protective measures reiating 1o the manner of pre-
testimony investigations are unnecessary because the Prosecution conducts inquires relating
to protected Defence wilnesses in a diligent manner 50 a5 not to reveal that they are polential
wilnesses before the Tribunai,

14. The Prosecution submits that the Defence has failed to give reasons sulTictent W justify
measures concerning the electronic communication of the witness® idenlity; and that the
order restricting the electronic and paper distribution of the witness's identity or evidence
would unfairly impede the Prosecution in the discharge of its duty under Rule 68.*

' The Defence refers among others w: The Prasecuior v. Xordic and Cerkez, Cast No. TT-95- 1472, Grdennance
e [t de reiarder fa divalgation de déclarations préalabies el de prendre des mesures de protection (TC), 19
March 1999, The Prosecnior v, Remzahe. Casc No. [CTR-99-52-1, Decision on Hassan Ngeze's Urgent hotion
1o Order for Protective Measures for Defence Wilnesses and Co-operation and Judjcial Assizstuace from Statey
(U, 23 Seplamber 2002, para. 7,

! The Prosecution refers to The Prosecution v. Boskoski and Tarculoveki, Decision on Prosecution's Motion for
Pratective Meagsurcs For Wictims and Witnesses, Case Mo, IT-(H-82-FT, 20 June 2005,
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15. Finally, with regard to the Defence's reguest to prohibit the transmission of the
withess's identity by WVSS to the Rwandan authorities, the Prosceution observes that while
such an order might be appropriate in extraordifiary circumstances, the Motion does not
detail witness-specific information or evidence in support of its request,

Kanyabashi's Reply

16. The Defence submits that its request to delay the disclosure of the witness’ identity to
10 days before the witmess' testimony would give the Parties sufficient time for their
mvestigations, Witness D-2-21-T" will say has already been disclosed and it allows the
Parites to commence their investigations; the identity of the witness is only an additional
element.

17. The Declence states that its request o resirict the Parties investigations is a necessary
measure which does not prejudice the Prosecution or the other Parties. The Defence forther
asserts that such measure was not explicitly ordered in the Chamber's Decision of 25
November 1957,

18. The Defence contends that the prohibition of electronic communication of the wilness®
personal pariculars should not hinder the Prosecution in discharging its obligations under
Rule 68. The Defence furthermore refers to a wext, provided in the electronic encyclopaedia
Wikepedia, about the risks of electronic communications, annexed to Kanyabashi® Reply.

DELIBERATIONS

19. Purspant to Article 21 of the State and under Rule 75 (A), the Chatber may order
appropriale measures to safeguard the privacy and security of victims and witnessas,
provided that the measures are consistent with the rights of the accused. Specific protective
measures may he provided under “exceptional circumstances” such as the wilness'
“patticular vulnerability” due to his position as an jnsider in “the higher echelons of
authority” or as a key witness.*

20. The Chamber notes the Defence’s submission regarding Witness D-2-21-T's fear for
his safery due to his status and the fact that he is expected to comradict several Prosecution
witnesses and allege fabrication of evidence. Afer having examined the information
contained in the Defence’s submissions and the documents anached to the Motion, the
Chamber accepis the objective justification of the Witness® fears.

21, Recalling that Witngss D-2-21-T alrcady enjoys several protective measures® and that
specific protective measures arc provided onder “exceptional circumstances™ only, the
Chamber will now consider if the additional requested protective measures are stricily
necessary or if the existing less restriclive meassures can secure the required protection.

* The Prasecuior v. Nahimgna, Case Wo. ICTR. 99-53-1, Devisicn on the Proseculor's Application to Add
Witness X to its list of Witncsses and for Protective Measures, (TU) 14 September 2001, para.12.

® The Prosecutor v. Famyubaghi, Case No. 1CTR-96-15-T, Detision on Prodective Measures For Dafence
Witnesses and Lheir Families (TC), 25 November 1997,
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(6} Delayed Disclosure of the Witness' Identity

22, The Defence requests thar Witness -2-21-T's name be disclosed only 1en days before
his westimony. The Chamber notes that in the ICTR jurisprudence, the ime frame berween
disclosure of the witness’ identity and the witness’' appearance before the Counl varies
hetween ten and 30 days.” In the inswant case, the Chamber recalls that disclosure has been
ordered 21 days before the cxpected testimony on 18 October 2004.%

23, Recalling the necd to balance the witness's safely with the other Panlics' rights when
ordering protective measures,’ the Chamber considers that Witness D-2-21-T’s situation
requires specific protective measures. Nevertheless, ten days is too restricted a time frame. It
may impede Lhe other Panies’ investipations and prejudice the Prosecution considering that
Witness [2-2-21-T"s ¢xpected teslimony appears to contain serious allegations against several
Prosecution witnesses. The Chamber is of the view that the period of 14 days adequately
balances the need for witness protection and the right ol the other Parties 1o prepare their
Cross-Cxamination,

24. Therefore, the Chamber grants a variation of the disclosure deadling in respect of
Witness 0-2-21-T's identifying material 14 days befome the Witness's expected 1estimony.

{ii) Prokibition of communication of the witness' identity via e-mail; Disciosure by way of
providing a single copy fo eack of the Jadpes and o eack Party

25. The Chamber notes that the Defence requests a prohibition of communication via
intermet of the witness” identity and to order its disclosure by way of providing a singie hard
capy 0 each of the Judges and to cach Pamy. Considering Witness D-2-21-T's high
vulnzrability, wimost cautien s reguircd in communicating the Withess® identity. [n the
particular ¢ircumstanges of this case, the Chamber copsiders that communicating the
Witness's identifying material via ¢-mail may not ensure the imended Lmited circulation.
Therefore, the Chamber deems the communication of the witness’ personal parlicular by way
of providing a single copy to each of the Judges and to each Pany to be a necessary measure,

26. The Chamber has noted the Prosecution’s concerns in that respect and it recalls that
under Rule 75 (F) (i}, protective measures shall not prevent the Prosecution from
discharging any disclosure chligation in other proceedings provided the Prosecution notifies
the Defence to whom the disclosure is being made of the nature of the protective measures
ondered in these proceedings. The Chanber considers therefore that the protective measures
reguested would naol binder the Prosecution from meeting its disclosure obligations under
Rule 88 {A) and (B).

" The Prosecuror v, Remcahw, Casc o, ICTR-%7-31-1, Decision on Defence request Ior special proteclivi
measures for Wilness HIN (TC), L4 June 2007, para. 33 The Prosecuror v Nivitepeka , Case o, TOTR 968-14-1,
Degision on the Prosccudor’s Motion for Prolective Messures for Wilnesses, 12 July 2000, paras. 15, 16; The
Frosecutor v. Ngese, Case Mo, WOTR-99-32-T, [Decision on ilassan Mgeze's Urgenl Motion for Onlers for
Protective Mceasures for Delence Witnesses and Co-operation on Judicial Assistmece froem States, (TC) 23
Septeraber 2002, para. 7; The Proscowior v. Stmba, Case Mo, ICTR-01-T6-1, Detision on Defence Regquest for
Prtection of Witnesses”, 25 Avgust 2004,

*T. IR October 2004, p. 20.

’ See for example The Prosecwor v, Simbg Case No, ICTR-01-76-[, Decision on Defence Request for
Prolection of Witnesses™, 25 Aogust 2004, para. 5; e Prosecwior v, Bagosorg er af., Casa Ny, [CTR-98-31-
AR73, Decigion on Inter|ocutory Appeals of Decisions on Wilness Protection Onders, & Ouclober 2005, para 3.

s




Sgib

The Prasecutor v. foseph Konyabashi, Case No ICTR-96-13-T

27 Accordingly, the Chamber grane the Defence requests in that respect.
{fi} Restrictions during investigations

28. The Chamber notes the Defence’s request to prehibit the Prosecwion and other Panies
from conducting their investigations by revealing directly or indirectly information which
could lead to the conclusion that Witness D-2-2[-T has provided information as stated in his
will say or thal he is a witness called before the ICTR.

29 The Chamber assumes Lthat the Prosecution and the other Parties will make every effort
to conduct their investigations in a discrcet manner and protect the Witmess. Therefore the
Chamber sees no reason for any speeific order beyond the orders of 25 November 1597,
For these reasons, the Chamber denies this requesi. Neverntheless, the Chamber reminds the
Prasecution and the other Parties to underiake all necessary steps ta prolect the witness'
identity during their investigations and to avoid any express or implicit suggestion that the
persan is & potential witngss before this Tribunal,

{Tv) No comeunication of Witness's D-2-21.T's persopal particulars by WFSS rfo the
Rwandan Authorities.

30. The Chamber recalls the Defence's request Lo order the WVYSS not to communicate
Wimess D-2-21-T's personal particulars to the Rwandan authorities. The Chamber notes the
Defence’s submission that Witness D-2-21-T i already in possession of the necessary travel
documenis planning to come i0 Arusha by his own means and that therefore 2
communication with the Rwandan authorities is not requircd.!! From this the Chamber
concludes that the Defence undertakes the responsibility to ensure the Witness® joumey 10
and from Arusha without involving WV5SS, Under those particular circumstances, the
Chamber considers that there 1s indeed no need to communicate Witness D-2-21-T"s identity
to the Rwandan authorities. Therelore, the Chamber granis the request of the Defence in this
respect.

FOR THE ABOVE REASONS, THE TRIBUNAL

ORDERS hat Witness D-2-21-T"s identity shail be disclosed 14 days before the Witness is
called (o testify;

ORDERS the Registry and all Parties not to communicate Witness D-2-21-T’s identity by
way of e-mail;

DIRECTS the Registry to communicate Witness D-2-21-T"s identity by way of providing
each Judge and each of the Peny with a singie sealed hard paper copy;

ORDERS the WVSS not to communicate Wilness D-2-21-T"s identity (o the Rwandan
authorities;

DENIES the Motion in all other respects,

W The Prosecuter v. Koampgbashi, Case No. ICTR-96-15-T, Decision on Praleciive Measores for Defence
Wittesees and their Families {TC), 25 Movembser | 997,
"' The Mation, para. 49.
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Arusha, 7 Way 2008 ‘-:\_H\%_,?;

William H. Sekule Arlette Ramaroson Solomy Balungi Bosza
Presiding Judge Judge Judge

[Seal of the Tribunal]






