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1. On 10 June 2001, the Prosecutor of the Imernational Criminal Tribunal for Rwanda

INTRODUCTION

(“the Tribunal”™} filed an indiciment {“the Indickment”™} against lulgence Kayishema (“the
Accused”). The Indiciment charges the Accused with genocide; or in the allernpative
complicity in genocide; conspiracy 1o commit genocide and extermination as a crime against

humanitv.' The Indiciment was confirmed on 4 Tuly 2001 by Judge i.loyd G. Williams *

2. On 11 June 2007, the Prosccutor iiled a request for the referral of the Indictment
apgainst the Accused to the Republic of Rwanda (“the Heferral Request™).” Putsuant to
Rule 11his of the Rules of Procedure and Evidence (“the Rules™, the President of the
Tribunal, on {1 July 2007, designated this Trial Chamber to decide the Referral Request.’
The Chamber notes that the Accused is at large and is not represented in the procesdings.

-

3. On 27 October 2607, Mr. David Hooper wrote to the President of the Tribunal
requesting the appointment of counsel to represent the interests ol the Accused in the
Rule 11kis referral proceedings. He stated thut he had suggested Mo Alun Jones QC as
possible counsel in previous comespondence with the Delence section of the Tribunal.
However, he siressed that he was not requesting the appointment of Mr. Alun Jones QC
specifically, but noted his experience and reputation. On 11 November 2007, Mr. David

Hooper wrote a similar letter to the Registrar of the Tribupal.

4, (On 13 November 2007, the President of the Tribunal formally referred Mr. Hooper™s
request of 27 Octaber 2007 o this Chamber.® The President recognised that whilst the letter
from Mr. [:Innper could not be regarded as a foonal motion, it warranled a formal procedure
in light of the nced to easure the transparency of the procesdings and the seriousness of the

issue at hand.”

5. On 22 November 2007, the Registrar wrote in response to Mr. Hooper's letter daied
11 MNovember 2007 The Registrar stated that “absent any other determination by the
competent Trial Chamber, the position of the Regisiry is that Rute 11445 does not foresec that

the Registry should provide counsel to a person yet 1o be arrested, in the context of referral

' Tndictment, 16 June 2001

* Decision on Confirmation of the Indictment, 4 July 2001,

? Prosecutor's Hequest for the Referral of the Case of Fulgence Kayishema ix Rwanda purswant 1o Rule 11 bis of
the Tritunal's Rules of Procedure and Fyidence, 11 lune 2007

* Designation of a Trial Chamber for the Referral of the Case 1o 8 State, [1 July 2007,

* Referral of the Application to Appeint Defince Counsel, 13 November 2007,

® 1bid, para 2.

The Progecutar v Fudgence Raydsiema, Case No, ICTR-200H -57-1 2B
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procesdings.” However, the Registrac recognised that should the need arise, a special ad hoc

procedure could be put in place.
DISCUSSION

£ The Chamber recalls the Registrar's position (as set out in his letter to Mr. Hooper
dated 22 November 2007) that the Directive on the Assignment of Defence Counsel 2007
(Directive on the Assignment of Delence Counsel™) reguires that the suspect or aceused
notify the Registry ol a request tor assignment of counsel before counse] can be designated.”
Accordingly, the Registrar concludes that this procedure does not apply in the present case as
the whereabouts of the Accused are unknown, However, notwithstanding this provision, the
Chamber also notes that pursuant o Aricle 108is{il) of the Directive on the Assignment of
Detence Counsel, the Registrar may assign coumsel to a suspact or an accused if he has failed
to request such an assignment and it s in the interests of justice to do so. In this case, the
Chamber considers that the absence of the Accused is a reason for his failure to request
counsel. Furthermere, the Chamber recalls the Registrar’s previous expressed amenahility to

a special ad hoe procedure being put in place in this case should the need arise.”

7. Furthermore, the Chamber obsernves (as slated by the President mn his Referral of the
Application to Appoint Defence Counsel)’that pursuant to Rule 45guarer of (he Rules, it
may, if it decides that it is in the interssis of justice, instruct the Registrar 1o assign coungel o

represerd the interests of the Accused.

8. The definition of an “accused” under Rule 2{A) of the Rules 15 “A person against
whom one or mote counts 10 an indiciment have been confirmed in accordance with Rule
47" On the plain language of the rule, there is no requirement for the accused to be in the
custody of the Tribunal for Rule 45guater to apply. The Chamber notes that judicial
mterpretation of Rule 43guarer has specifically laken into account the plain language of the
rule in deciding to which situations it applies. For example, in Fhe Prosecuror v Bagosora ef
al,’the chamber assigned Defence counsel to the Accused pursuant to Rule 45guarer. The
chamber considered that even il Rule 45gwater may have been adopted to address situations

similar (o the one faced by the chamber in The Prosecuror v. Barayagwiza Decision on

* Article 5 Directive on the Asstznment of Defence Counsel 2007,

* Letter from the Registrar to Mr, Hooper, 22 November 2007.

? Referral of the Application tn Appoint Defence Counset, 13 November 2007, para 4.

"9 The Prosecuiur v, Bagosora, Kabilipi Muobukuze, Nsengivumva, Case No. ICTR-98-41-T Thecision on 1
Defence Motions for the Reinstatement of Jean Yaovi Degli as Lead Counse! for Gratien Kabiligi, 19 Janoary
20035,

Fhe Prosecutor v, Frulgence Kayishem, Case Mo, ICTR-2001-67-1 q—_ 38
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Defence Counsel Motion 1o Withdraw,'' the cituation in that cese was similar, and, in any
evenl, the ploin language of the rule covered the situction af hand.'’ Consequently, the
Charber finds, on a plain language reading of Rule 454uater, that it can be applied to the
Accused who is currently at large; and therefare, that the Chamber can appoint counsel to

represent him should 11 decide that it 1s in the intercsts of justice,

9. In this case, the Chamber holds that it is in the interests of justice to appoint Counsel
to represent the interests of the Accused in his absence. The Chamber is intent to ensure that
any legal rights the Accused may have in relation to the proposed Rule 11bis proceedings arc
fully protected and considers that the optimum way to do so is through the appointment of
counsel to represent his interests in his absence. The Chamber is mindful to avoid any
possible eriticisin that the Accused’s rights were not adequately guaranteed in these Rule

1 1 bis referral procecdings.

10, Accordingly, the Chamber, in the interests of jostice, noting Adicle 104is(ii} Directive
on the Assipnment of Defence Counsel and pursuant to Rule 45guater of the Ruies, instructs
the Registrar to immediately appoint Defence counsel to represemt (he interests of the

Accuscd,

11.  [n reaching this Decision, the Chamber has been mindful that as the Accused is
currentiy at large he will not be able to give instuctions to the Defence counsel to be
assigued to him. However, the Chamber is faced wilh two possible realities: cither, if counsel
is denicd, the Accuscd will not be represented at all in the Rule llbis procecdings, or
alternatively, i[ it is granted, he will be represented but wiil not have the chance to instruct his
counset, The Chamnber prefers the latter option on the basis that it is the solution most
preferable to the Accused. The consequences any Rule 11his decision could have a very
significant impact on the Accused as the forum of his tnal could be chanped to Rwanda.
Consequently, whilst not the perfect solution, the Chamher is of the opinion that assiguing the
Accused Defence counsel 1o represent his interests in absentia is the best solution possible for

him in the circumstances and is accordingly in the interests of justice.

" The Prosecurgr v. Barayagwiza, Case Ho, ICTR-97-19-T Decision on Defence Counsel Motion lo Wil.hdl'l"g-',
2 Hovemnber 260, "L
¥ The Prosecutor v. Bagosora et af, supra note 10, footnote 38, Emphasis added,

The Prosecutsr v Fulgence Kayishema, Case No, [CTR-2001-67-1 418 ?
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FOR THE FOREGOING REASONS, THE CHAMBER: 6 7_?_

I. INSTRUCTS the Repistrar 1o immediately appeint Defence counsel to represent the

interests of the Accused in his absence,

[1. REQUESTS the Registrar 10 notify, without delay, the present Decision to the

Prosccutor, -

Arusha, ? 2008, in Laglish.

With the consent and on

behalf of
Inés M. Weinberg de Roca Robert Fremr
Presiding Judge Judge

{Absent dunng signaturc)

Judge Lee Gacuiga Muthoga appends 2 Separate and Dissenting opinioo to this Decision

The Prasecuior v. Fulgerse Kayishema, Case No, ICTH2001-67-1 it
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SEPARATE AND DISSENTING OPINION OF JUDGE LEE GACUIGA MUTHOGA

IR 1 have had the opporunity 10 peruse the Decision of the majornity but [ am unable to

agree with the reasoning thereof. [ respectlully set out my separate and dissenting opinion,

2. Rule t1dis (B) provides:

“The Trial Chamber may order such retermal propric mary or at the request of 1he Frosecutor,

afler having given to the Prosecutor and. swhere the accused is in the cuistody of the Tribunal,’

the accused, the opportunity ko he heard ™
Bascd an the plain language of Rule 11bis {B), the Rules do not contemplate extending the
opportunity to be heard to an aceused who remains at large. Where an accused person is in
the custody of the Trbunzl, the right to be heard may, if he or she chooses, be exercised
thmough his or her ¢counsel. However, il is illogical 1o conclude that counsel should he
assigned to an accused who has no right to be heard. One of the main purposes of assigning
counsel is (o represent the interests of the accused, as provided by Rule 45 (13" and Rule
4Squa£er.” The other purpose would be to represent the interests of the Tribunal to ensure the
accused receives a fair trial.'® However, where an accused remains at large, and there are no
trial proceedings, the purpose of assigning counsel pursuant to Rule 45guwater becomces
redundant. [t is worth stressing that this conclusion dogs not impact upon the Accused’s
Article 20 fair trial rights which clearly contemplate the presence of the accused person.'’

These rights are not cagaged until the aceused surrenders himself or is amested.

3. With regard 1o representation, Rules 435 and 45guarer provide a mechanism 1o assign
counsel to represent (he interests of the accused."® Counsel therefore essentially acts as an
agent for the accused person. Where an accused remains at large, counsel cannot effectively
fulfill the role of represeming that accused when he has no means of cven estahlishing the
circumstances or the wishes of his notonal chient. Indeed, assigning counsel who has no
conlact with the accused may prejudice his case. For example. it may unfairly impact on an

accused person’s right to appeal 4 decision to refer a case pursuant to Rule 11545, Sub-Rule

' i mphasis added.

" Rule 43 {[} provides that “Counsel will reprasea the actused and conduct the case (o fnality,” (Emphasis
2dded).

'* Rule 45 guater provides “The Trial Chamber may, if it decides that it is in the interests of justice, insiruct the
Registrar to assign a counsel 1o represent the interests of the accused.” (Emphasis added).

¥ The Prosecutor v. Barayugwizo, Case Mo, 1CIR97-19-T {“Bargyagwize’'), Decision on Defence Counsel
Motien 1o Withdraw, 2 November 2000, para, 21,

T article 20 {4) [d) states that the Accuscd has the right "[T]o be dried in his ar her peasemce . and to have
legal assistance assigned Lo him or her, it any case where the intercst of justice 2o require ..." (Emphasiy
agded).

" Supra notes 14 and |5

The Proseiwror v Fulgence Kntishema, Case No 1CTR-2001-67- 68
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(H) of that Rule provides that a notice of appeal by the accused “shall be filed within fifteen
days of the decision unless the accused was not present or represented when the decision was
pronounced, in which case the time-limit shall run from the date on which the accused 15
natified of the decision™ If counsel is assipned in the present case, the Accused will be
regarded as “represented” and therefore deemed 10 have knowledge of the Chamber’s Rule
114is decision notwithstanding the fact that he may not have amy knowledpe of the
Prosecutor's Rule LHis request, not of any proceedings or subsequent decision, Regardless
of this possibility, he will be bound by the fifiecn day time limit within which o Gle a notice
of appeal. This canpnot be righl as there 1 no means of informihg the Accused of the

I'rosecutor’s Rule 1 1his request, nor any decision that may follow,

4, In my view, Rule 45gvaiter was never intended to apply to a case such as this one, The
Tribunal has previously considered the issue of whether an aecused person should be
represented by counsel where that accused does not appear for trial. For example, in
Prosecuisr v. Hurqvagwfm,” the ssue involved the right 1o counscl during (ria! where the
accused clearly had & right 10 be heard in accordance with his Aricle 20 fair trial rights
regardiess of his refusal to appear before the Tribunal. The accused was fully aware of his
trial but chose nel 1o be present, despite being informed of the ongoing proceedings.
Barayagwiza is an example of the kind of situation envisaged by Rule 45guater, that is,
where an accused is within the custedy of the Tribunal for trial but is refusing to instruct
caunsel. The Chamber's discretionary power pursuant 10 Rule 45guarer to assign counsel in
such a case may be inthe interests of justice becavse counsel can represent the interests of the
Tribunal 10 ensure that the Accused receives a fair trial® Hence, the purpose of counsel is to
puard against any adverse interference in the Accused’s fair trial rights, a5 well as to ensure
these rights. In the present case, there are no ongoing trial proceedings and none are
envisaged while the Accused remains at large. His fair toal rights therefore are not affected

and accordingly, the interests of justice do not necessitate the assignment of counsel.

5 It line with the above reasoning, | Farther consider that the plain language of Anicle
10bis (i) of the Directive on the Assignment of Cownsel contemplales the presence of the
aceused. In my view, the words “[[Flalls to obtain or 1o request assignment of Counsel”
anticipates the accused actively deciding not to request counsel or being upable to do so, for

example, due (o illness or other incapacity.

1 Supra note 14,
® Barayagwiza, Decision on Defence Counsel Motion 1o Withdraw, para. 21.

The Prosecivor v. Fulgence Kayiskemea, Case Ha, ICTR-2001-47-1 T
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b. Finally, if the purpose of assigning counsel is to appraise the Chamber of the

Accused’s interests and assist it in ensuning that these are respected and ensured throughout

the Rule 11his proceedings, the correct procedure would not be Rule 45quarer but Rule 74,

which allows the Chamber to invite a person to appear before it and make submissions on an

issue 1o asstst in the proper determination of the case. However, the present siuation does not

demand such assislance.

7. | therefore find that Rule 45guaier does not provide this Chamber with the discretion
1o request the Repistrar to assign counsel w the Accused in this case. The Chumber should
only imply a power, not expressly provided for by the Rules, where the situation plainiy
demands it. The present situation does not demand it because the function of determining the
Prosecutor's Rule 110is request can be performed withowt occasioning injustice o the
Accused. In any event, counsel to be assigned, who has no means ol establishing the
circumstances or the wishes of his notional client, cannot bring to the proceedings anything
that has not already been brought 1o the attention of the Chamber by the Proseculor and
amici®' Tt is for these reasons that 1 consider the better course o take is o decline the
appointimient ol ecounse] in this case and proceed to determine the application on the basis of

the materials presently available to the Chamber.

Arusha, 2 May 2004, in English.

2 There arc currently three amici who bave filed amicus curige briefs: “Amicus Curiae Briel of the Republis of
Ewanda in the Matter of an Application for the Referral of the abave case to Rwanda Pursuant wp Rule 11 Arr”
dated 1 OQctober 2007; “Brief of Amicas Curise, [nternational Criminal Defence Attorngys Associabion
{ICDAA). Cancerning the Request for Referral to the Accused to Rwanda Pursuant to Rule 11 b5 ol the Rules
af Procedure and Evidence™, filed 4 January 2008; “Brief of Human Rights Watch as dAmeus Curioe in
Cipposition to Rule b1 Ais Transier”, filed 4 Tanuary 2008,

The Proseculor v, Fuigence Eayishema, Case No, [CTR-2001-67-f B






