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THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the “Tribunal™},

SITTING as Trial Chamber 1T composed of Judges William H. Sekule, Presiding, Arlette
Ramaroson and Selomy Balungi Bossa (the “Chamber™),

BEING SELZED of the “Requéte de Paufine Nyiramasuhuks awx fins de divuleation en
verty de Harticle 88 du REP ef en réowveriure de prewve,” filed on 20 March 2008 (the
“Mation™);

CONSIDERING the:

i “Réponse de Joseph Kanyabashi ¢ la requéte de Pauline Nyiramasuhiko aux fins de
divelgation en vertu de ! article 68 er en réouverture de preuve,” liled on 31 March
2008 (*Kanyabashi's Response™);

it.  “Prosecutor's Response 10 the ‘Regudte de Pauline Mviramaswhwko oux fing de
dividgation en verty de 'orticle 6% du RPP et en réonverture de preva,’ flled on
31 March 2008 {*Prosecution’s Response™);

iii. “Répligue de Pauline Nyiramasuhuke awr réponses du Procureur et de fa Défense de
Joseph Karnyabashi & sa requéte aux fins de dividgation en vertu de Porticle 68 du
RFPP el en répuverture de preyve,” filed on 4 April 2008 (Nyiramasuhuko's Reply),

CONSIDERING the Statule of the Tribunal {the “Statuete™) and the Rules of Procedurs and
Evidence {the “Rulcs™);

NOW DECIDES the Maotions pursuant to Rule 73 {A) of the Rules, on the basis of the
wrillen briefs filed by the Panies.

INTRODUCTION

1. On 29 March 2008, Nyiramasuhuko filed a Motion requesting disclosure of documents
under Rule 68 and the reapening of her case, Five Annexcs toalling 379 pages arc antached
to the Motion.

2. Annex 1 contains “Justin Mugenzi's Motion for Further Certificated Disclosure and for
Leave to Reopen his Defence”™ [iled on 25 February 2008 including seven Annexes: four
Prosecution. witness siewments (RODO 0230-0233; R00D 00297-0302; ROQ0 0022-0024:
RODO 0289-(:299) (Annex 1% an indictment in Spanish issued by Judge Merelles dated 6
Februury 2008 and a partial English translatign of the indiciment {Annexes 2 and 3); a CD,
manscript and CEnglish rapslation of a French inerview with Des Forpes on Voice of
America, § February 2008, (Annexes 4, 5 and 6) and an extract from interview of Tharcisse
Karugarama, Rwandan Minster of Justice from the website of New Times, |3 February 2008
{Annex 7).

3. Annex 2 conlains four Prosecution witness statcments (RO0O0 0022-0024; ROOG (280-
(233; ROOO 0297-0302; RO0O 0022-06G24; ROOO 0289-0294).
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4.  Annex 3 contains the “Prosecutor's Response to Mr. Justin Mugenzi's Motion for
Further Cenificated Disclosure and for Leave to Recpen his Defence”, filed on 12 March
2008,

5. Annex 4 contains Prosecution witness statements and a semmary of UNHCR
Presentation before Commission of Experts {ROG0 0016-0021; ROD0 0289-0295; ROO0 0000-
0015; ROOO 0299-302; RO00 0280-283; R0O0D 022- 024; ROQO 2907- 2920; RO00 0305-0307).

6.  Finally, Annex 5 conuains “Justin Mugenzi's Reply to the Prosecutor’s Response to
Justin Mugenzi's Motion for Furmther Certificated Disclosure and for Leave 0 Reopen hisg
Defence”, filed on |14 March 2008,

SUBMISEIONS OF THE PARTIES

Nyiramasuhuko’'s Motion

7.  The Defence for Nyiramasuhuko submits that on 18 February 2008, the Prosecution
disclosed four redacted wilness slatements to Accused Joseph Mugenzi. The staterents,
afached in Anpex 2 of the Motion, date from hetwesn 28 March and (5 May 2002
According to the Defence, the Prosecution has been in possession of these statements since
March and April 2002.

B. The Defence alleges that the afpresaid statements are of exculpalory character to
Nyiramasuhuko’s case and should have been disclosed to the Defence pursuant to Rule 58 in
2002 or in any event, before the beginning of Nyiramasuhuko's Defence. If disclosed in due
time, the statements would have been vsed for the preparation of Myiramaschuko's Defence
and for the cross-examination of Prosecution and Defence witnesses, in particular the
Prosecution’s experl witnesses and Kanyabashi’s Defence Witnesses Filip Reyntjens and D-
-YYYY.

9. According to the Defence, the siatements indicate that the RPF planned 1o take over
power in Rwanda by way of creating ethnic separation and sysiematically eliminating the
Hutu elite and reducing the number of Hutu to equai them to the number of Tutsi living in
Rwanda; that since 1990, the RPF recruited Tutsi within Rwanda and particutarly in Bulare
as combatants and infiltrators. The Defence asserts that this information moedifies the
hislorical context of the events in Rwanda between April and July 1994 and affects several
accusations against Nyiramasuhuko in connection with the existence of a plan or the
organisation and the crection of roadblocks.

16. The Defence refers wo the Prosecution's Response W Mugenzi's motion, (Hled on 12
March 2008 (attached to the Motion in Annex 3) and submits that the Prosscution appears to
possess at least four additional statements besides the four statemenls disclosed to Joseph
Mugenzi (atlached 1o the Motion in Annex 4).

11. The Defence contends that the Prosecution bas breached the Appeals Chamber
Decision of 30 June 2006’ even if the said documents were accessible through the
Prosecution’s Electronic Disclesure Suite (EDS) because the Prosecution entered the

! The Prosecutor v. Kuremera ef af., Case Ny, ICTR-58-44-A, Decision en Interlocutery Appeal Remarding the
Role of the Prosecutor's Dhselosurc Suite in Discharging Disclosere Obligations {AC), 30 June 206,

paras 10, T2.
eI
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documents in an almost entirely redacied version in EDS only four years after it obtained
them and afier the closure of Nylmmasuhuko's Defence; furthermore it did not inform
Nyimmasuhuke of its existence. The Defence submits that following the Prosecution’s
breach of its disclosure obligation, the presumption that the Prosecution acts in good [aith
reparding its compliance with Rule 6% no longer applies.

12.  Therelore, the Defence requests the Chamber to order the Prosecution to immediately
disclose to it the four witness statements disclosed w Justin Mugenzi {attached in Annex 2),
as well as lhe unredacted four starements (antached in Annex 4} identified in Prosecution’s
Response to Mugenzi's Motion,

3. The Defence requests the Chamber to order the Prosecution to examine all the
documents in its possession and cantrol, including items collected during its investigations
into crimes allegedly committed by the RPF in 1994 and elements falling within the
numerical sequence beginning with the lener “R™: to verify if those documents contain
evidence which is exculpatory under Rule 68 and, if this is the case, disclose Lhem as soon as
possible to the Defence.

14, The Defence requests the Chamber to order the Prosecution to provide a wrinen, signed
and swom report containing the names of the persons who carried out the said examination,
the dates during which it weas carmried cut, a clause in which the persons who carried out the
examinariont declare themselves convinced and swear lhat they had full and unrestricred
access 10 all evidence within the possession or control of the Prosecutor and are conscious
that the obligation under Rute 68 is continuing; that they further specify the items with which
they are famitiar and on the basis of which they make these sworm assertions.

15. The Defence further requests the Chamber to impose sanciions for the Proscoution’s
failure to comply with its disclosure obligations under Rule 68.

16. The Defence requests the Chamber to note the Prosecution's admission that the facts
contained in the said statements as well as other exculpatory items are accurale.

I7. Tn addition, the Defence requests the Chamber to order the reopening of the Defence
case; to recall the Prosecntion and Defence wilnesses whom the Defence seeks to cross-
examine on [acts contained in the withess statements; to order that the Prosecution and the
olher Parties be similarly restrained in their questioning to the subjects covercd by the said
statements and further documents, which the Prosecution will discover in its further
examination; to authorise the Defence 1o call the authors of those statements already known
and identilied by the Prosecution and of any further statements which the Prosecution will
discover during its examination.

Kanyabashs's Response

18. The Defence for Kanyabashi panly joins the Motion regarding the request to disclose
docurnents under Rule 63.

19.  The Defence submils that the statements attached to the Motion concerning the role and
presence of the RPF in Ewanda in 1994 could have had an impact on his defence strategy
and should have been disclosed in 2002, The statements wouald have been relevant in relation
to several points, namely the alleged existence of a conspiracy (compiot) as stated in

4
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paragraphs 5.1 and 6.22 of the Indictment; the role of the civil defence in Butare; the cross-
examination of Prosecution Witness QI; and the credibility of expert Wimesses Des Forges
and Guichaoua. If the Defence had received the staternents in due time, including the names
of the informanrs and forher derails, it would have been in a befter position to prepare ils
case,

20. The Defence deems it premamure to request the re-call of any witness at this stage
without knowing the unredacted statements conceming the role of the RPF. Therefore, the
Prosecution should be bound to review all materials in {15 possession and immediately
disclose those which fall under Rule 68, not only the slatements subject-matter of the Motion
but any other exculpatory material which might affect the credibility of Prosecution
Wwimnesses,

21. The Defence objects 1o Nyiramasvhuko's request that the Prosecution and the other
Parties be equally restrained in using elements conlained in the sald statements or in any
other disclesed documents, Kanyabashi further objects to Nyiramasuhuko’s request to recall
ciperl Wimess Reyntjens and Witness D-2-YYY'Y slating that Nyiramasuhuko did not
specify on which elemenls she intents to cross-examine these witnesses.

22. The Defence requesls the Chamber to order the Prosecution: to immediately disclose
the unredacted versions of the siatements identified in the Motion, to inform the Chamber
and the accused about further materials that fall under Bule 63 and 10 disclose them within 10
days afier the Decision has been rendered.

23. The Defence finally requests 10 reserve his rights to take funther steps following the
Prosecution's failure 1o disclose the documents.

Prasecution’s Response

24. The Prosscution objecls to the Motion arguing that it determined in good farh that the
statements referred to in the Motion did not fall within Rule 68 {A) of the Rules. it states that
there exists a presumption that the Prosecution discharges its obligation under Rule 68 in
good faith; that the determination of what material meets Rule 88 disclosure requirements
falls within the Prosecution’s responsibility; and that the Prosecution may be relieved of =
disclosure obligation under Rule 68 if the relevant exculpatory evidence s known and
accessible to the defendant.

25. Refeming to the ICTR case law, the Prosecution asseris that documents conceming
activities of and crimes committed by the RPF do not necessarily fall under Rule 63 (A). It
depends on the nature of the charges and evidence heard against the accused. RPF operations
which have only a remote connection 10 the crimes alleged against the Accused are not
cxcuipatory.

Z26. The Prosecution submits that Nyiramasuhuko's Defence has failed to present a prima
JSfucie case which would make probable the exculpatory nature of the statements referred 1o in
the Motion, and has therefore failed 1o meet the west regarding disclosure obligations under
Rule 68 (A). The Prosecution contends that Myiramasuhuko's indiciment deals primarily
with incidents within Butare prefecture, which happened prior to the RPF's occupation of
Bulare in July 1994, while the four statements deal only marginally with events in Butare
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prier to July 1994 and therefore only have a remote connection to the crimes alleged against
the Accused.

27.  The Prosecotion submits that even if its Rule 6% (A} assessments of the slalemenis were
erroneous, the Defence did not satisfactorily explain the nature of the alleged prejudice.

28. The Prosecution states that the Defence has also failed 1o present a prima facfe case that
the Prosecutton misapplied Rule 68 {A) in general. Even if the Chamber would (ind that parts
of the four statements attached to the Motion fall within Rulc 6% (A) it could not be
concluded that the Prosecution has generally misapplied Rule 68 (A}); to order a fresh review
of all material would be 2 disproportionate measure,

29. Referring to ICTR and ICTY jurisprudence, the Prosecution finally submirs that the
Defence has failed to set forth sufficient reasons to justify the reopening of her case. In light
of the negative impact of furiher delay on the right to trial without undue delay and the right
to an expeditions trial enjoyed by all co-accused, applications to reopen should be granted
only in exceptional circumslance; a case cannot be reopened  enable a Defence teamn to
burtress a point already made betore the Chamber.

Nyiramasuhiiko's Reply

30. The Defence for Nyiramasuhuko submits that the Prosecution does not contest its
possession of the statements For which Nyiramasuhuko seeks disclosure.

31. The Defence asserts that it has already established prima facie that the sald starements
are of exculpatory nature 10 her case or affect the credibility of Prosecution witnesses; the
Defence siates that it would have used the said statcments in conncction with several
passages of the Indictment and allegations made by Alison Des Forges and Guichaoua. The
Defence also comtends that the four stalements attached in Annex 2 of her Motion were
disclosed to the Accused Mugenzi pursuant to Rule 68 (A).

32. The Defence submits that Nyiramasuhuko has sulfered prejudice by the non-disclosure
of the statements because she was unable to use the detailed and accurate information
contained in the said staternents for cross-examining Prosecution and Defence wimesses; that
the non-disclosure deprived her of the right contained in Article 20 of the Statute to call the
authors of the said statements as her Defence witnesses.

33, The Defence submits that afier the close of Nyiramasuhuko’s case, the reopening of the
case remains the only adequate remedy for disclosure violations pursnant to Rule 63.

34, With regard 10 Kanyabashi's Response, the Defence submits that the identified
staternents suffice to request the mopening of its case. The fact that the Defence is unaware
of the identities of the slatement’s authors does not impede the reapening of the case. Finally,
the Defence stetes that Kanyabashi did not give any convincing rcasons why he should not
similarly be restrained from using the said statements.

6 M_J
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DELIBERATIONS
Rule 68 (A) Principlex

35, Rule 68 (A) provides that *[t]he Prosecutor shall, as scon as practicable, disclose to the
Defence any material, which in the actual knowledge of the Prosecutor may suggest the
innocence or mitigate the guilt of the accused or affect the credibility of the Prosecution
evidence.” Pursuant to Rule 68 (E), the Prosecution’s disclosure obligations under Rule 68
{A) are angoing.?

36. The initial determinatiom as 1o whether a document is exculpatory pursuant to Rule
68 (A} is primarily a fact-based judgement made by and under the responsibility of the
Proseeution which has a positive obligation to disclose exculpatory marenial in its possession.
The Prosecution is presumed 1o discharge its obligation in pood faith.) If the Defence
requests Lthe Trial Chamber to order disclosure pursuant to Rule 68 {A), it must sufficientiy
identify the material sought; satisfy the Chamber on a prima facie basis of the Prosecution’s
custody or control of the matcrials requested; and present a prima facie case that the malerial
is exculpatory or potentially exculpatory® or may affect the credibility of the Prosecution
evidence. 1f the Chamber is satisfied that the Prosccution has failed w comply with its Rule
il nbiijgaticns, the Chamber examines whether the Defence has been prejudiced by that
fatlure.

37, In Bagosora and Karemera, the Trial Chambers dealt with the alleged exculpatory
nature of statements relating to RPF activities and found that such information is excolpatory
if it “tends to disprove a materia) fact alleged against the Accused, or if it undermines the
credibility of evidence intended to prove those material facts. This assessment depends on Lhe

* Fhe Prosecutar v Blaskic, Case No. IT-95-14-A, Decision on the Appellant’s Motion for the Produclion of
hfaterial, Suspension or Exiension of the Bricling Schedule, and Additional i“ilings (AC), 26 Seplember 2000,
para. 32; The Prosecwor v Bitimungu, Case No. IT-99-50-T, Decision on Prosper Mugirancza's Moation for
Records of all Payments made directly or indirectly (o Witness D, 18 Febeuary 2008, para. 4.

Y The Prosecutar v. Bigskic, Case Mo, 1T-95-14-A, Judgement (ACY, 29 July 2004, parz_ 264, The Prosecuior v
Karemera et al., Case Wo. IT-98-d4-4 Decision on Joseph Nzirorera’s Interlocutary Appest (AC), 28 A pril
20006, paras. 16, 17, The Prosecutor v, Bagevorg ef al., Cusc Mo ICTR-98-41-T Dcision an the Nahakuze
totion for Disclosure of Yanous Categories of Documents Pursuant io Rule 6% {TC), & October 2008, mars. 2.
The Presesutor v Kaovemere e of | Cage M IT-98-44-AR, Decision on Joseph Meirorer™s Inlerlocutory
Appeal (AC), 28 April 2006, para, 18, The Frosecuior v Korcmera el of, Case Wo, [T-98-44-AF_ Drecision on
Inierlocutory Appeal Regarding the Role of the Prosecutor’s Electronic Disclosure Suales in Discharping
Disclosure Oklipations. (AC), 30 June 2006, paray. 8,%; The Prosecuior v Baxosera ef of., Case No ICTR-95-
41-T, Decision on Niabakoeze Motion for Diselosurc of Prosecution Files, 6 Cetober 2008, para 2,

‘Tl Prosecutor v Blaskie, Case No. IT-95-14-A, Judgement {AC), 29 July 2004, pra, 268; The Prasecmtor v
Juinvdmad Kafefifefi, Case Mo, TCTR-98-444-4A, Judgement {AC), 23 May 2005, para. 262 The Prosécular v
Karemera ¢f ol Case Ho, 1T-98-44- A, Decision on Joseph Mavorera’s Intetioculiory Appeal (AT, 28 Al
2004, para. 13; The Provecuior v. Bagasora ef of ., Case No [CTR-93-41-T Decision on the Niabakuze Motion
for Dasclosure of Various Categories of Documents Pursusnt to Rule &%, & October 2004, para. 2; The
FProsecutor v Karemera ef all, Case Mo, |T-98-44-T, Decision of Joseph MNzirotera's Filth Notice of Rulc 68
Yiolations and AMotions for Remedial and Punitive Meisures, |3 November 2007, para, & fhe Prosecutor v
Karemerg €1 al., Case Ho. IT-98-44-T, Detision on Josepn MNzirorera's Teoth Nolice of Diselosure ¥Wigizhons
and Malion for Remedial and Punitive Measures, § February 2008, para. 5.

Y Prosecutor v, Juvenef Keafelijeli, Case Mo IOTR-98-44A-A, Judgemenl (AC), 23 May 2005, pam. 262;
Prusecuor v Nivifepeka, Case No, JCTR95-44A-A Appeals Chamber Decigion, p. 7. The Prosectsor v
Karemera eigl, Case Noo ICTR-98-44-T, Dezision on Joseph MWeirpmera's Seventeenth Motice of Liscloswee
YWiolations and Motion for Remedial and Punitive Measures, 20 February 2008, para 14: * The fact that material
relevari for the Tefence has hol been discloscd in a timely manncr does not always orcate prejudice to the
aceused.” It is for the Defence to demeonsirate that he has sulfered material prejudice as a result of the lae

discloture,™
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nature of the charges and evidence heard against the Accused.™ In Bagosora, the Chamber
concluded that specific information melating to RPF activities could “provide context
information which may assist the Chamber in understanding some of the conduct about
which the Chamber has heard testimony doring the Prosecution case™, but that evidence of
RPF activities which have only a remowe connection to the crimes alleged against the
Accused, such a5 operations at times of places unrelated to zllegations against the accused,
were not exculpatory.” The admission of any particular element of evidence will depend on
the purpose for which it is tendered; whether the disclosure is necessary for that purpose; and
the Chamber’s discretion lo avoid needless consumption of time.*

38. Bearing in mind Lhe principles stated above, the Chamber will consider il the
decuments attached in Annexes 2 and 4 of the Motion should have been disclosed to the
Defence under Rule 68 (A).

Nyiramosuhuko’s request for disclosure of documents attacked ro the Motion in Annexes
2and 4

39, The Chamber is satisfied that the siatements anached in Annexes 2 and 4 of the Moation
have been sufficiently identified and are in the Prosecution’s possession.

40. The Chamber notes the Defence’s submission that the documents artached in Annexes
2 and 4 concemn charges against Nyiramasuhuko connecting her with the existence of a
genocidal plan and the erection of roadblocks.”

4]. Annex 2 conteins four statements relating to alleged RPF activities mainly wilhin the
Kigali arza. The statements contain information on the RPF’s destabilisation policy since
1990 and its strategies to gain power in Rwanda; the RPF’s infilration tactics regarding the
civilian population and governmem related institutions such as the frierahamwe; the RPF's
involvement in the assassination of President Habyarimana, and the RPF's systematic
killings of civilians and RPF opponents before, during and after 1994

% The Prosecutor v. fogosord et ul., Case Mo, ICTR-38-A1-T, Deeision on Wabakoze Molion for Disclosure of

Prosecution Files, & October 2006, para. 4. The Mrosecutor v, Karemerg eral, Case No, [CTR-96-44-T,

Dreision on Maotion for Drisclgsure off RPF Material and Fur Sancuons against Mrosecution, 19 Oclober 20008,

ra. &,

an Prosecutor v. Bagosora of al, Case Mo, [(CTR-98-41-T, Decision un Mabakuze Molion for Disclosure of

Prosecution Files, 6 Orctober 2006, paras, 4, 5,

' The Praosecutor v. Bugosora et al., Decision on Disclosure of Defence Witness Statements in Possession af the

Prosecution Purswant to Bule 68 (A) (TC), & March 2006, paras. 6, 7; The Prosecuior v. Bagosora ef af, Casc

Mo, ICTR-93-41-T, Deision vn Mabakuse Motion for Disclesure of Prosecution Files, § Detober 20068, paras.

4, 5.

* Nyiramasuhuko's Reply rclates iy the fullowing paragraphs of her indictments: 1.12-1.015; 1200 126130

25, 26,5 0L 5758 5010, 513 5. 14 516, 6.4 6.5, 6.9 6.10: 6.15.6.17; 6.2 T6.28; A.49; 0.50; 6,54, .56,

"' The statements conain the following information:

» Satement B 2000 G280-0383 iz that of an RPT combatant, cxplaining the infiltcation tactics of the RPF; hiz
knowladge of killings perpetraled by the PRF in the Kigali arca during April 1994 and thereafier, The
statement dedaiis information that between December 1993 and April 1994 ¢ivilians, coming among others
rom Butare préfeciure, were trained at firearms at CWD (in Kigaliy, afterwards they were send back in the
Populalion,

=  Statement B 2000 CIE0-0283 conlains itformation about REYF mililary units and personnel, RPF violent
acts by infillrators prior to April 1994 and killings of civilians by RPF personne] in Kigeli area, Musha and
Bicumbi commune during May and June 1994; the recruitment of saldiers in 1994; the killing of Gatabazi
by RPF “1echnicians™ (infiltrasars),

At
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42. Anncx 4 ¢onmains three additional statements, which also relate 10 the RPF's alleged
activities aiming at the seizure and mainenance of power in Rwanda since 1999 through
infiltration tactics or the killing and persccution of civilians in RPF occupied zones.'' Annex
4 forther includes a document entitled “surmmary of the UMHCR presentation before the
commissicn of experts on 10 October 1994, ohserving that RPF related killings and
persecutions in Bulare, Kibungo and parts of Kipali préfectures started “depending on the
location between April and July 1994, immediately fullc:wing the expulsion from each area
of former Government military, militia and surrogate forces™,

43. Recalling that evidence is exculpatory if it tends to disprove a material fact alleged
against the Accused, the Chamber notes lhat the charges against Nyimmasuhuko are
restricted to crimes committed within Butare préfeciure between April and July 1994, The
Chamber notes that none of the stalemenis referred to above appears to provide specific
information linked to allegations or charges made against the Accused; rather the statements
deal with alleged RPF opcrations at times or places unrelated to allegations against the
Accused and may be remotely connected Lo Nyiramasohuko's case.

44. With regard 1o the UNIICR report, the Chamber notes that it contwins general
information on alleged massacres and persecution by the RPF in Butare, Kibungo and paris
of Kigall préfectures alter their occuparion by the RPF between April and July 1994, The
Chamber is not satisfied that such gencral facts unrelated to specific charges against the
Accused may be exculpatory or mitigating.

45, The Chamber notes that the Defence also submits that the documents attached in
Annexes 2 and 4 would have been relevant for testing the credibility of Prosecution
witnesses, particularly Expert Wimesses André Guichacua and Alison Des Forges. The
Chamber observes that the Defence’s asseriion remains general without pointing out which
specific aspects of the witnesses' eredibility would have been affecied by the sajd documents,
The Chamber further observes that the concemed documents are not dimetly related to
allegations against Nyiramasuhuko, Therefore, the Chamber ¢onsiders that the Defence has

®  Siwatement B 2000 0022-0024 detafls information aboul activities between April and Junc 1994 mainly in
Kligali ares; about REF infillmiion of lnicrahamwe controlled roadblocks: about BPF's poliey to use the
opporwnity of the death of Habyarimane to gain power and to svsiematically eliminate Huty o attain
numerical equality between livto and Tutsl in Rwanda. The author’s wavel to Butare préfecture afier &
April 1994 and on 5 July 1994 is mentigned wilhout demiling any information about the situation in Butare,

» Glateppent R 2000 02B9-0234 35 that of a former siudent at the University in Butare and his and his friends’
recruitnient for RPF by civilian cadres of the RPF in 1992; his training in Uganda and his participulion in
lighting in carly April |994 around Kigali; his kaewledge of killings perpewrated by the RFF in the Kigali
area; the RPF's infiltration strategy in Kigali area; the Killing of Gatebazi by RPT.

"' The statements contain the following information:

o Staternent B OO0 01 6-021 is that of a former RPF officer speaking aboul the organisation of the PEF afier
1998: the killing within RPF pccupied sones in Mulindi in 1992; intflltion tactics of RPF in Kigahi and
Rwanda; the elegtion campaign of Roberi Kajuga as president of Interahamwe had been financed by the
RPF_{7451bis ROGO 0019}

= Statement B {0 O00-013 (s that of a RPF combatant dewiling his RPF training in Ugands in 1990; (he
strugiure at’ RPF forces;, RFF aclivitics to obstructl the Arusha peace Accord; REF killing operations in
Mramugali an in Cyery in 1993; RPF tactics to desisbilize the Habyarimana “regime™ through infilration
in Kigali; RPF aclivitics after Aprid 1994,

*  Swcrnent B 000 0305-0307 coneins the assertion that massuerey causcd by RPTF stanted the war afier 6
April 1994; it also relates to killings by the RPF in Kigali afler & Aprl 1994,

H See R OO0 2511 (report, p 4) and R 000 2914, {report p. 9},

<P
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nat shown bhow the documents would have undermined the Prosecution witnesscs'
credibility.

46. In light of the above, the Chamber considers that the Defence has failed to show how
the use of these documents for preparing the cross-examination of Prosecution and Defence
witnesses, such as Filip Reyntjens and D-2-YYYY. might have had any exculpatory or
mitigating effect on Wyiramasubuko’s Defence or might have affected the Prosecutions
witnesses’ credibility.

47. Therefore, the Chamber is not satisfied that the documems atlached in Annexes 2 and 4
meet the requirements of Rule 63 (A).

Nyiramasuhuko's request for disclosure of documents failimg within the numerical
sequence beginning with the letter “R” and similar documents in the Prosecution’s

posxession

48. The Chamber is not satisfied that the specific numeration of the documents anached in
Annexes 2 and 4 with the serial number beginning with the tetter “R™ establishes prima focie
that the Prosecution is in possession of additional RPF related documents, as asseried by the
Defence ! Besides, the Defence failed to show that such documents might be of cacul palory
nature ¢ the Defence case, considering (hat the documents, attached to the Motion in
Amnexes 2 and 4, do not fall under Rule 68 (A), Therefore, the Chamber relies on the
presumption of the Prosecution’s good faith regarding its obligations under Rule 68 {A).

Nyiramasuhuko’s reguest for reopening of her cave and farther requesis

49, Considering that the Defence has failed to show prima facie the exculpatory nature of
the documnenis under Rule 68 (A), the Chamber finds the request for the reopening of
Nyiramasuhuko’s case to be unfounded. In any case, the Chamber recails that the ICTR and
ICTY jurisprudence allow for the meopening of a case only under “exceptional

. 14
circumstances”,

50. Finally, the Chamber considers the other requests by the Defence to be unfounded,
including the request to onder the Prosecution to provide a cenified repor; o impose sanction
against the Prosecution; and (o restrain the Prosecution and other Parties in their use of the

¥ Nyiramasuhuko's Motion, paras. 40, 42, The Defonce reasons that that all doguments atached in Annaxes 2
and 4 relate to RPF activities in Rwanda; thet the documsnts are numeralcd with specific serial numbers
heginning with the letter *R*; and that serme — but nol a1l — of the documents are marked with consecutfve "B"
serial numbers. The pumeration of Annex 2 documenls i R0 002 2-0024, RO 0280-0283, B 000 D285-0054
and RO 0297-0302,) indicating that the Prosecution is in possession ot furher documents marked with the R
numbers between the inconsecutive numbered docwments (such as hetween B 000 9724 wnd B K0 0280).

' The Pratecutar v flelalic er al, Appeal Judgement. para. 2 The Prosecutor v. Zigiranyirace, Cage Mo,
ICTR-2001-73-T, Diecision on the Prosecution Joint Motion for recopening s Case and for reconsidertion of
the 31 January 2006 Decision on the Hearing ol Witness Bagaragazn via Yideo-ling, 16 Novemnber 2006, paras,
L5, 16; citing Progecurer v. Milasewid, Case Mo, [T-02-54-T, Drcision on Application for a Limited Re-Opening
of the Bosnia and Kosovo Components of the Prosecution Case with Condidential Annex, 13 December 2005,
para. 12; The Prosecwtor v, Mohamihigo, Case Mo, ICTR-2001-63-T, Decision on Dofonce Motian in Onder Lo
Admit into Evidence the Cenified Copy Conform to the Original of the Exwgjudicial Declarstion of Progecution
Witnesses, 14 August 2007, para. 7 "Itial Chambers bave exercised discretion e order the reopening of the
Prosecution’s case 16 admit rébuital or resh cvidence in exocpional circumstances™ citing Progecidor v Zeini
Dlalic, Zdravke Mucie, Casc Mo TT-96-21-T, Juclgement fAC), 20 Febroary 2001, paeas. 253-3932,

t
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said documents. The Chamber notes that there are other legal avenues to access cerain
documents such as applications under Rule 66 (B).

Kanypabashi's Request for disclosure of documents attached to the Motion in Anpexes 2
and 4

31, As apreliminary matter, the Chamber recalls that the purpose of a response is to give a
full answer to the issues raised in a motion by the moving party but not to submit separate or
additional requests. The proper procedure for Kanyabashi would have been to submit his own
requests through an independent motion under Rule 73 (A).

52. Nevertheless, in the interest of justice and judicial economy, the Chamber will deal
with Kanyabashi's request. The Chamber notes the Defence’s submission thal the documents
anached in Annexes 2 and 4 may be relevant to paragraphs 3.1 and 6.22 of Kanyabashi's
Indiclment'* and in connection to all aspects of civil defence in Butare.'®

53.  As noted abave, the said documents do not provide direct information about the RPF
activities within the Bularg arga between April and July 1994, Therefore, the Chamber is not
satisfied of the exculpatory or mitigating naturc of these documents in relation to allsgations
against Kanyabashi; nor of their relevance for testing the credibility of Prasccution Wimesses
Q1 and Experis Des Forges and Guichaoua.

34, For these reasons the Chamber is not satisfied that the Defence has shown prima Jfocie
that the documents should have been disclosed 10 Kanyabashi under Rule 68 (A).

FOR THE ABOVE REASONS, THE TRIBUNAL

DENIES the Motion in its entirery.

Arusha, 29 April 2008 Pf%/ . I.E

Willzam H. Arlette Ramaroson Solomy Balungi Bossa
Presiding Judge Judge Judge
[Seal of the Tribunal]

% Poim 5.1 of the Tndictment alleges “the existence of a plan 10 exterminate the civilian Tutsi population and

members of the opposition ameng others by recourse ty hatred and ethnic vivlence; the iraining of and

diswribution of weapons to militiemen as well 25 the preparation of listz of poople 1o be eliminated.” Point 6.22

ol he Indictment asseris Lhat ihe speeches held during the meeting on 19 April 1994 in Butare indicated that the
verpment ordered Lhe commission of massocres against Tolsi civilian,

® Kanyabashi’s Response, para. 12,

M






