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43/H

THE APPEALS CHAMBER of the International Criminal Tribupal for the Prosecotion of Persons

Responsible for Genocide and Other Serious Violations of Intemational Humanitardan Law

Commitied in the Territory of Rwanda and Rwandan Citizens Respansible for Genocdde and Qther

Such Violetions Committed in the Territory of Neighbouring States betwsem 1 Jenuery and
31 December 1994 (*Appeals Chamber™ and “Tribunal”, recpectvely),

-B-ﬁ].NG SEIZED QF thc “Recours trés urgent de Jean-Bosce Barayagwiza contre le refus du
Greffier de vépondve 3 la demande d’assistance juridique en vue de ia révision el/ou réexamen de
VAreet du 28 navémbre 2007 " filed by Jean-Bosco Baayagwiza (“Applicant™) on 6 March 2008
{Morian™);!

NOTING “The Registrar's Submissions Regarding the ‘Recours trés urgemt de Jean-Bosco

Baravagwiza contre le refus du Greffier de répondre A la demands d'assistance juridique en vue de

L1 révision elou réexmmen de I'Arrdt du 28 novembre 2007, filed on 14 March 2008 ("RegisiTar’s
. Submissions™);

NOQTING the "Eldments cortplémentaires potr « Recowrs trds urgent de Jean-Baseo Barqypagwiza
contre le refus du Greffier de répondre & la demandz d'assistance furidigue en vue de la rédvision
etiou réexamen de UArr® du 28 novembre 2007 » ", filed by the Applicant co 19 March 2008
T*Applicant’s Addjtional Submissions'y,

NOTING the “Répligue & la réponse du Greffier du 14 mars 2008 au « Recours frés urgenz da
Jean-Bosco Bareyagwiza comtre le rafus du Greffier de répondre & lg demande d'assiztance
juﬂdique en vue de la révision et/oy réexamen de ['Arvét du 28 novembre 2007 » 7, filed by the
" Applicant on 1 April 2008 (“Applicent's Reply o Registrar’s Submissions™);

NOTING that the Applicent requests that the Appeals Chamber order the Registrar 10 assign,
pursuant to Rule 45 of the Rules of Procedure and Bvidence (“Rules'), Mr. Donald Peter Herbert as
Lead Counsal® to assist him in the preparation of a motion for review and/or reconsideration of the
Judgement rendered by the Appeals Chamber on 28 November 2007 in Ferdinand Nakimana er ai.
v, The Prosecutor, Case No, ICTR-99-52-A ("Appeal Judgement™);”

WOTING that the Applicant submits that the Registrar has imtentionally delayed responding to his
requests for assignment of defense counsel as well as to relawed rqnests, and jn this respect reguests

' While (he Mofion wag mesived by the Upited Natioms Detention Facility oo 26 Fabroary 2008 il was anly filed op 6
Mageh 2008, The Office of the Proseculr has oot responded w the Motion.

? Motion, pare. 17;. Applicant’s Additana) Subwgssions, parag 1, 4, While the Applicant has alao requested fhe Reglstry
o actopt Mr. Donald Peler Herbel's peoposal to asslst the Applicant s pro bome Conasel (Motion, paras 2, 12 and
Annexes 1, 7}, i1 i apparent thet ha now roguese thet My, Dopald Peter Herbert be assigned prewuant to Ruls 45(C) of
thz Rnlres, under-the iegal aid schemy (Motion, parss 8-11, 16 apd 17; Applicanr's Additional Submissicns, pares 3-43,
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342/H
the Appeals Chamber to protect bis right to have adequere facilities for the preperation of los

defence;”

CONSIDERING that the Registrar acknowiedges delays in responding to the Applicant's letters’
in relation to the request for review and/or reconsideration that the Applicant inteads to file, and
submits that action was laken “far the relevent Sections of the Registry to follow up on (he various

é
queries™;

CONSIDERING thar the Registrar doss uot object 1o the continuous assistance of Mr. Donald
Peter Herberl as pro bero counss), but objects to his assipnment under the legal aid scheme,
pursu.am 1o Rule 45 of the Rules, in the abgence of judicial determinarion on the admissibility of the
request for rmview andfor reconsideration;”

CONSIDERING 1hat the Appeals Chamber has no power 10 reconsider g final fudgement and thet
therefore the Applicant's request 1o be asgigned counsel for the purpose of preparing 2 request for
reconsideration is without mexit;”

. RECALLING that review of g final mdgement is an excepional remedy and thal an indigent
-applicant is ooly entitlad 1o assignad counsel, at (he Tribunal's expense, if the Appeals Chamber
authorizes the review or if it deemns it necessary in order to ensurs the faimess of the procsedings at
the preliminery examination stage;”

* Motion, para. 17.
* Mating, fraras 2-6, 13-14, The Applicant ¢laTma chat all of bis requests for legal assistance and acesss o malerts] in
order 1o prepare a motiom for review sent betocen 3 Decarmber 2007 and 25 Fehruary 2008 to the Roglater remained
without respense as of the dake of the filing of the Motivn. 1a additian, he submits that the Ragismry’s reluctznce to
- mespond to oz requests for lepal assistancc goes back tn 11 March 1957, when be fSlad bis first request for legal

assisnce (Moton, paras 2-8, Anmexes 110 ).
*The Begistar caplains that this delay has beeo cansed by “sdminjsyative difficallies™ and sisiws that contrary to tie
Applicant't suggestion, it should not be interpreted as ehowlng any reluctance whaiscever 10 respond™. Further, m his
submmissions the Regictrar addresses “the variow issnes rajsed by [the Applicamd in his resem lotters™ (Repist's
Suhm!lsm peras 3-43,

* Bepistrar’s Submissions, paras 2-3. See also Motion, paras 2-8, 13,
T Registrar's Submissions , paras 3-§- The Regietrar states that be Is nol required 1o dagignate My, Dogald Fotar Herber

a5 pro bomp Counsel and thal he is awaiting he filing by Mr. Hathert of his power of attomey Far the rcomd, in

comfermity with Bulc 44A) of the Rules (Reglstrar' s Subrolseions, paca. 7,
* See Prozecutor v. Zigi.c' Cage No. IT-98-30¢1-A, Decition on Zoran Zigic's “Motion [or Reconsideration of Appesls
Chamber Inggement TT98-10/1-A Deliversd oo 28 Febroary 20057, 26 Jane 2006, pazz. 9 Elidzer Nipitegeka v. The
Progecuror, Caac No, ICTR-94-14-R, Decisioa Of Ragueslt Por Reconsideration Of The Docision (g Reguest For
Ravicw, 17 September 2005, pp. 2-3; Harsan Npeze v The Prosecutor, Caze Ho. ICTR-99-52-R, Dedsion on Hassan
Hgm s Motlon af 25 Februmy 2008, 3 March 2008, p. 2.

¥ Ser Georpes Andarson Nderubumwe Rutagands v, The Prosecwtor, Case Wo. [CTR-96-03-R, Declsing on Requesis
for Rodonyiderstivn, Réview, Assignmen| of Counsel, Disélosure, and Clanfication,” § Decamber 20086 (“Rufagandy
Decislon of B December 2006™) para 41; Eliczer Niyttegeka v. The Prorecigor, Case NHo. ICTRA95.14-F, Decirion oo
Miyitepals's Urgemt Bequest for Lage) A:mtan:e, 20 Tune 2005, p. 4; Hapsan Ngeze v. The Prosecror, Caze No.
ICTR-99-52-R, Decision On Hassan Npeze's Motion To Obtain Assistanca From Coumsal, 28 February 2008, p i

Case No. ICTR-#9-51A-R 3 13 Aypeil 20038
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CONSIDERING that the Motion fails o provide apy Informatiom op the basis for a potentiel

request for mview;"

CGNSDER].NG further that in the absence of informaton as 1o the potential grounds for review,
ﬂu Appeals t:h.a;nhcr cannot conclude that it would be neeessary in order W cnsure the faimess of
- the procw:lmgs to anthorize assignment of counsel m the Applicant vmder the Tribunal’s legal aid

schemc,

Fﬂ‘i’DﬂﬂG therefore, that the Applicant has not shown that he should receive the essistance of
: r::nunsul al the expense of the Tribunal;

: NF)IEG that in any avent the Applicant may be assisted by counsel in conpechion with a request
for review at his own expense, at the expense of a third party or cn a pre bone basis, provided that
.c._aﬁusr.l files a power of allormey with the Registrar and sarisfies the requirements to appear before
ma-TﬁMmal;

CﬂﬂSE}EREQG that Mr. Herbert informed the President of he Tribuanal on 29 November 2007
thal he accepted to “coptinue 1o act on [the Applicant™s] behalf on a “pro bono’ basis™, but that he
has failed to file his power of altormey pursnant o Rules 44(A) and 45bis of the Rules;!!

NDTIFG that in the Applicant’s Raply to Regimrar's Submissions, the Applicant reiterates his
request for access to adequale facilities pending the effective assistance of counsel;'?

CONSIDERING thal it is incumbent on Mr. Herbert to take the required steps in order o be
considered by the Registry e5 pro bone coungel for the Applicant;

FINDING therefore that, at this stage of the proceedings, lhe Appeals Chamber need not addeess
the Applicant’s request for accass 1o adequate {acilides pending the effective assistance of counsel.

FOR THE FOREGOING REASONS,

DISMISSES the Mation.

Dome in English and French, the English vergion being authoritative.

“ In this rospect, the Appeals Chamber tecalld that review of & final judgement ie oot meant 1o provids an sdditional
opportenity for & party 1o remedy its failings at uisl ex on appeal. Review may oaly be grmicd when the moving party
sm:ﬁc:m:fnnmgcmumuvcmlmm&mu g new Fecy, (i} ha new fact was ot knawn b the moving party At
the ume of he origing fwoceedings; (Gi) te lack of discovay of that pew foct was ot the msull of Lack of dus
diligenca by the moving party: aod (iv) Lbe new (s could have been 4 decisive factar m taaching Lo aripinal decisiema,
R‘ld.ngandﬂ]:ludamnufimmbﬂrm para. #.

M dtotios, AnneeT: -

Caac Mo, ICIR-_DQ—SZA-J-R 4 11 April 2003
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Dxme Whis 111h day of April 2008,
At The Hagus, The Nethetlaods.

LAt A2 ea

Fsuslo Pocar
Presiding Judge

1 Apﬁi'ii:in-t's Reply to Registrar's Submisslans, para. 16,

Caas No. ICTR-99-32A-R 5 11 Agnil 2008






