
Before Judges: 

Regiltrar: 

Date: 

I 6~-c,g-44--'i 
o,s-04-'2.0°,, 

(34(;.'f'I- -3'!b'I-S) 
International Criminnl Tribunal for Rwanda 
Tribunal penal international pour le Rwanda 

TRIAL CHAMBER ID 

Dennis C. M. Byron, Presiding 
Gberdao Gustave Kam 
Vagn Joensen 

Adama Dieng 

8 April 2008 

THE PROSECUTOR 

tdouard KAREMERA 
Mathieu NGIRUMPATSE 

Jnsepb NZIRORERA 

Case No, ICTR-'J844-T 

,_ 
C 
0 
C 

C 
~~ .. 
r.'"' rs· 
< c~ , ;,,.,, --~~-

< 
C 

OR:ENG 

INTERIM ORDER ON JOSEPH NZIRORERA'S SECOND MOTION FOR 
SUBPOENA TO LEON MUG ESERA 

Rules 33 und 54 of the Rules of Procedure and Evidence 

Office orthe Prosecutor: 
Don Webster 
Alayne Frankson-Wallace 
Iain Morley 
Saidou N' Dow 
Gerda Visser 
Sunkarie Ballah-Conteh 
Takeh Sendze 
Deo Mbuto 

Ddence Counsel for Edouard Karemera 
Dior Diagne Mt>aye and Felix Sow 

Def~nce Coun~l for Mathieu Ngirumpat•• 
Chantal Hounkpatin and Frc!dc!rk Weyl 

Defence Coun,el forJOS<:ph Nziro~ra 
Peter Robinson and Patrick Nimy Mayidika Ngimbi 



/nt.,im Order on Jo,eph N=jronra's Second Monon/or Subpoena to Uon Mug,sero 

l. On 25 January 2008, the Defence for Nzirorera moved the Chamber 10 issue a 

subpoena to Leon Mugesera and allow him )O testify by video-link ("First Motion").1 Though 

not opposing the issuance of the subpoena per se, the Prosecution requested !hat Leon 

Mugesera be heard in Arusha.' The Chamber denied the Fi;,.t Motion.because it found Iha! 

the Defonce for Nzirorera failed to show that all reasonable steps had been taken to obtain the 

voluntary cooperation of the witness. l 

2. The Defence for Nzirorera subsequently filed a second motion to issue a subpoena to 

Lton Mugesera, presenting further efforts made to secure the witness' volwitary cooperation 

(''Second Motion'').' Though not opposing the Second Motion per se, the Prosecution raises 

concerns about the reasonableness of the Defence for Nzirorera's demonstrated steps, and 

whether the witness' testimony is necessary and appropriate for the conduct and fairness of 

the trial' 

3. In its First Motion, the Defence for Nzirorera had only shown that it attempted once 10 

persuade Lfon Mugesera to come to testify. The Chamber considered that this was an 

insufficient demonstration that all reasonable steps had been taken lo obtain the voluntary 

cooperation of the witness.6 In its Second Motion, the Defence for Nzirorera indicates having 

left telephone messages for Leon Mugesera and sending him fu11hcr emails trying to 

convince him to testify, but receiving no reply. The Defence for Nzirorera submits that it has 

now sufficiently fulfilled its re~uirement. 

4. The Appeals Chamber has stated that where a prospective witness had been 

previously uncooperative with the defence, the issuance of a subpoena would only occur if 

the Judge or Trial Chamber considered that it was reasonably likely that there would be 

cooperation if such an order were made.' However, the Appeals Chamber also stated that this 

is not a detennination which the defence may safely make for itself, and proposed some 

alternative suggestions such as issuing a subpoena requiring the prospective witness to appear 
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before the Trial Chamber to convey the importance of his cooperation to asi;ist in producing a 

just result in the trial, and how he will be afforded protection by the Tribunal ifit is required.' 

5. Due to the panicular circumstances of this case, the Chamber deems it necessary to 

make use of an alternative method to assess Leon Mugesera's willingness to cooperate in 

Joseph Nzirorera's case before deciding the present Motion. Pursuant to Rule 33 of the Rules 

of Procedure and Evidence ("Rules"), the Registry may assist in that determination. 

FOR THESE REASONS, THE CHAMBER 

I. REQUESTS, pursuant Rules 33 and 54 of the Rules. the Registry to make all 

reasonable efforts to contact Leon Mugesera and enquire about his willingness to 

testify in Joseph Nzirorera's case in Arusha or by video-conference; 

IT. DIRECTS the Registry to submit a report on these efforts and, where appropriate, 

the reasons for Leon Mugesera's unwillingness to testify, to the Chamber as soon 

as possible, but no later than 1 May 2008; and 

III. REQUESTS, if necessary, the Government of Canada to cooperate in facilitating 

this contact. 
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