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INTERIM ORDER ON JOSEFPH NLZIRORERA'S SECOND MOTION FOR
SURPOENA TO LEON MUGESERA

Rules 33 and 54 of the Rales of Procedire and Evidence
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1. Om 25 January 2008, the Defence for MNzirorera moved the Chamber to issue a
subpaena to Léon Mugesera and allow him to T.ET.If}' bj-" video-link (*First Mation™.' Though
not oppasing the issuance of the subpoena per se, the Prosecutmn requesied that Léon
Mugesera be heard in Arusha.’ The Chamber denied the First Mation because it found that
the Defence for Nzirorera failed w show that all reasonable sweps had been taken to obtain the

voluntary cooperation of the witness.’

2. The Defence for Nzirorera subsequently filed a second motion w issue a subpoena to
Léon Mugesera, presenting further efforts made to secure the witness’ voluntary cooperation
{"Second Motion™).! Though not opposing the Second Motion per se, the Prosectition raises
concemns about the reasonableness of the Defence for Nzirorera’s demonstrated steps, and
whether the witness’ testimony is necessary and appropriate for the conduct and faimess of

the izl *

3. In its First Motion, the Defence for Nzirorera had only shown that it amempied once to
persuade Léon Mugesera to come to testify. The Chamber considered that thiz was an
insulTicient demonstration that all reasonable steps had been Laken to obtain the voluntery
cooperation of the witness.® In its Second Motion, the Defence for Nzirorera indicates having
left telephone messages for Léon MMupesera and sending him funhber emails oying to
convince him to testify, but receiving no reply. The Defence for Nzirorera submits chat it has

now sufficiently fulfilled its requirement.

4 The Appeals Chamber has suated that where a prospective witness had been
previously uncooperative with the defence, the issuance of a subpoena would only ocour if
the Judge or Trial Chamber considered that it was reasonably likely that there would be
cooperation if such an order were made.” However, the Appeals Chamber also steted Lhat this
is not a determination which the defence may safely make for itself, and proposed some

alternative suggestions such as issuing 2 subpoena requiring the prospective witness to appear

! Joseph Weirorers's Maotion for Subpocna to Léon Mugescre, Giled on 25 Janusary 2008,

= Progsecutor’s Response 1o Joseph Mzirorera’s Motion for Subpoena 1o Léon Mugresera, filed on 30
.!anua.ry 2008,

Karemera ef af, Devision on Joseph Mzirgrera’s Motions for Subpocna to Léon Mugesera and
President Paul Wagame, 28 February 2008.
' Joseph Mrirorera's Seeond Motion for Subpoena to Léon Mugeser, filed on 3 March 200E; see also
ch-ly Brief, filed on 10 March 20048,

Prosecutor's Response to Joseph Mairorera's Second Motion for Subpoena w Léon Mugesera, filed on
6 barch 2008.

Karemera Degigion, parss. §-9.
! The Prosecutor v. Radistav Krseié, Case ™o, [T-98-33, Decision on Application for Subpocnas (AC), 1
July 2003, para. 12,
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before the Trial Chamber to convey the imporlance of his cooperation to assist in producing a

just result in the trial, and how he will be afforded protection by the Tribunal if it is required.®

5. Cue 10 the panicular circumstances of this case, the Chamber deems it necessary (o
make use of an ahemative method to asszss Léon Mugesera's willingness to cooperate in
Joseph Nzirorera's case before deciding the present Motion. Pursvant to Rule 33 of the Rules

of Procedure and Evidence (“Rules™), the Registry may assist in that determination.

FOR THESE REASONS, THE CHAMBER

L REQUESTS, pursuant Rules 33 and 54 of the Rules, the Registry to make all
reasonable efforts to contact Léon Mugesera and enquire about his willingness to

testify in Joseph Nzirorers’s case in Arusha or by videoconference;

I, DIRECTS the Registry to submit a report on these efforts and, where appropriate,
the reasons for Léon Mugesera's unwillingness to testify, 1o the Chamber a5 socn
as possible, but no later than | May 2008; and

OI. REQUESTS, if necessary, the Government of Canada to coaperate in facililating

this contact,

Arusha, § April 2008, done in English.
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Dennis C. M. Byron Gherdag Gustave Kam
Presiding Judge Judge Judge
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