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The Prosecutor v. Renzahg, Case Mo, ICTR-97-1)-T

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA 5 3 0 3

SITTING as Trigl Chamber [, composed of Judge Erik’ Mase, ]Jreslthng, Judpe Sergei
Alekseevich Egorov, and Judge Florence Rita Arrey,

BEING SEIZED OF Georges Rulaganda’s “Requéte urgente aux fins d’obtenir les transcrits
de la déposition & huis clos et des pigces produites sous scellés du ¥moin « AWE » dans
l'affaire Tharcisse Renzaho” el filed on & February 20038;

NOTING the Prosecution Response, filed on 1§ February 2008, and Rulaganda’s Reply,
filed on 3 March 2008.

INTRODUCTION

1. Cn 26 May 2003, the Appeals Chamber confimed Georges Rutaganda’s sentence of
life imprisonment for, amongst other crimes, genodide. He now mequests disclosure of
confidential transcripts and se.a.Ied exhibits of a protecled witness, AWE, who testilied in the
Rerzaho trial in January 2007.' Rutaganda argues that the witness is likely to bave testified
regarding events at Cyahall berween April and July 1994, and that this testimony may assist
his case materially. It 15 necessary to seize the Chamber because the Prosecution has not
disclosed ;I'u:sﬁe iranseripls as exculpatory pursuant to Rule 68 of the Rules of Procedure and
Evidence.

2, The Prosecution opposes the motion. Having received final judgment, Rutaganda
ought not to receive the requested material untess it conteins a new fact likely to assist him m
obtaining review onder Rule 120 of the Rules. Funhermore, he does not wdemify any aspect
of the testimany that might satisfy the requirements of Rule 68, If the Chamber grants the
motion, it should consider separately the disclosure of the sealed exhibils, as they contain
Witness AWE's personal details and are of questionable forensic value for Rutaganda.’

DELIBERATIONS
3. It foliows from the case law of the Appeals Chamber Lhat

an accused in a case before the International Trbunal may be granted access to confidential
material in another case if he shows & legitimate forensic purpose for such access. With
respect to frter partes confidential material, it is sufficient for an applicant to demonsunie that
“the material sought is likely to assist the applicant’s case materigliy or at least thar there is a
good chance that it would”, This standard can be met “by showing the existence of a nexus
between the applicant’s case and the case from which such material is sought, for example, if
the ca.z.cs stem from events alleged o have occurred in the same geographical area at the same
time™,

T3 January 2007, pp. 857 (closed session).
: Mntmn pares. 4, &-7.

? Respomse, parag, 611, The witness’ personal information sheet and statement are Exhibits P30 and D23,
respectively.
! Blagajevié and Jokié, Decision on Moméilo Peri3ic's Motion Seeking Access w Confidential Material in 1he
Blagajevid and Jokid Casc (AC), 18 January 20308, para. 4, Prosecutor v, Galid, Deciston on Momdilo Peri3id's
Matian Seeking Access to Confidential Matenial in the Galit Case (AC), 16 February 2006, pare. 3. Jee also the
Trial Chamber case |aw civsd helow,
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4, Rule 75 (F} provides that wimess protection measures ordered by a Trial Chamber in
any “first proceedings” will continue to have effect smaaris mwtandis in any other
proceedings before the Trnbunal (the “second proceedings™) unless and umntil ﬂ]r::; are
rescinded, varied or augmenled in accordance with the procedure set out in the Rules,” The
authorities relied upon by Rutaganda concern requesls previously granted by the Chamber in
relation to wimesses who appeared in more than one case. In such instances, witness
proection orders from one proceeding have been modiflied to permit disclosure of
confidential material to paries in another proceeding where a pmtected wimess from the [irst
proceeding is scheduled to testify in the second proceeding® Rutaganda's situation is
dillerent, as his trial and appeal proceedings have been completed.

3. In relation to a case that had already closed and in which judgment was expected, the
Chamber has found that 2 factual nexus can no longer constingte a legitimate forensic purpose
for access to the requested material before the judgment is rendered.” At present, Rulaganda
has ne case before the Tribunal. The only legitimate forensic purpose that the requesied

disclosure could have is in relation to a request for review of the judgment pursuant to Rule
120,

f. Rutagands submits that Witness AWE may have testified in relation to events
gccurring in Cyahall between April and July 1994, thus creating a nexus hetween his and
Renzaho’s case. The Chamber has previously considcr-:d that a “significant factoal,
geographic and temperal overlap ... between ... cases™ constinte a legitimate forensic
purpose for the material requested.® Hnwever, the maierial requested by Rutaganda has no
apparent nexus with h1s own case. His convigtion in relation to Cyahall concems the
distribution of we.apmns Witness AWE’s sealed evidence sheds ne light on Rulagenda’s
conduect in this mgard Accordingly, it is unlikely to materially assist him. The Chamber
adds that failure to disclose Lhis testimony ¢annot be said to amount o a breach of the
Prosecutor’s obligation to disclose exculpatory material pursvant 1o Rule 68,

¥ Wimess pratection wmessures in fores in this case are Rencako, Decision on the Proscouter™s Motion For
Protective Measures for Yictims and Wimeszes to Crimes Alleged in the Indictment (TCY, 17 August 2005; id,
Decision gn Renzaho's Motion to Reconsider the Dregizion on Protective Measures for Victims and Witnezses to
Crimes Alleged in the Indictrment (TCY, 1 Movember 2005; and /i, Dreciston on Defence Request for Protective
Measures (TC), 12 March 2007.

i Bagoesora ef @l Decision on Bizimungu Defence Second Request for Disclosure of Closed Session Testimony
and Exhibits Placed Under Seal {TC}, 13 June 2007, para, 2; id, Decision on Bizimungu Defence Requesl for
Disclosure of Closed Session Testimony and Exhibits Placed Under Seal (TCY, 15 May 2007, para, 7; id.
Drecision on Disclosure of Confidential Materia] Requested by Defence for Wahobali {TC), 24 Seprember 2004,
parn. &, Kafefifeli Derision on Disclosure of Closed Session Testimony of Winess FMB (TC), 26 Seplember
2006, para. 2; and Miyitegeka Decision on Release of Closcd Scuasion Transeript of Witness ¥J for Use in the
Trial of Bagosora et al. {TC), para 2.

7 REJ'E:J.HG Decision on Karera Crefence Motion for Disclosure {TCY 4 Tune 2007, para, 3,

* Bagesora et af, Decision on Bizimungu Defance Second Request for Disclosure of Closed Session Testimony
and Exhikils F]accd Under Seal (TC), 13 June 2007, para. 3, relying on id, Decision on Bizimungu Dei=nce
Request for Disclesure of Closed Session Teslimony and Exhibits Placed Under Seal (TCY, 15 May 2007, para.
7. In those cages, the wilaesses whom the moving party inlended to call had all given their censent, There is no
indicalion that Witness AWE has consented to Lhe release of his closed session wstimony and the sealed
material.

# Rutagenda, Judgment (TC}, & December 1999, paras, 174 ef seq.
T, 31 January 2007 (closed session}, pp. 9-37; Exhibits PR0 and D23
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FOR THF. ABOYE REASONS, THE CHAMBER
DENIES the Motion.

Arusha, 3 April 2008

bt e i

Erik Mose Se lekseevich Egoroy Florence Rita Arrey
Presiding Judge Judge f f . Judge

[Seal of the Tribunal]






