lAR- 494G -V
3 1-03=-2008
(59 - %)

intarnational Criminal Tribunal for Rwanda
Tribunal pdnal internatfonal pour le Rwanda

OR: ENG
OFFICE OF THE PRESIDENT
Before Judpe: Dennis C. M. Byron
President of the Tribunal
Reglstrar: Adama Dieng
s 4
Date: 31 March 2008 s =
>
-
D, @
méd— =
THE PROSECUTOR 25> =
me” P
r
v. 2 -
= w
< o
André NTAGERURA Mmoo

Case No. ICTR-9%446-128

DECISION ON MOTION OF ANDRE NTAGERURA FOR COOPERATION WITH
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biecision an Motion af André Magerura for Cooperation with Canada 31 March 2002
omd for Repariimg to (ke Securiny Council

INTRODUCTION

l. {m 25 February 2004, Trial Chamber III acquined André Niagerura of the charges
brought against him by the Prosecution.! On 8 Febroary 20067 the Appeals Chamber

confirmed the acquinal, giving its full reasons on 7 July 2006

2. On 24 October 2007, André Ntagerura filed a “blotion [...] Requesting an Order
directed at Canada and Asking the President to Report the Matter to the Security Councii™ [n
his motion, André Nlagerura detailed verious exchange of communications with the
Govermment of Canada in view of securing his relocation in the country, and argued that the
Govemnment failed to provide him with any final response to his application as supported by

the Registrar of the Tribunal.

DELIBERATIONS

3. Andrd Niagerura submited that the Government of Canada has an obligation as
United Nations Member State to cooperate with the Tribunal, pursuant to Arlicle 28 of the
Statute of the Tribunal. He argued that Article 28 provides for a list of issues on which such
eooperation is required, but that the list is not exhaustive, affirming that the relocation of

acquitied person also falls within the umbrella of that provision.

4. André Ntagerura further argued that “[t]he President of the Tribunal has jurisdiction
to review the Registrar’s actions, and a general political and diplomatic mandate on behalf of
the Tribunal under which he can act in ihis maner”, He refermed to Rule 19(A}) of the Rules of
Procedure and Evidence granting the President the autherty to coordinate the work of the
Trial Chambers, and supervise the activities of the Registry. He also referred 10 a decision of
the Appeals Chamber of the Special Count for Siema Leone to suppor the idea that “the
President [...] has wide discretion in the exercise of his ‘administrative and dipiomatic
mandate™.”” He finally allinmed that Trial Chamber III which was seized of the case against
him is no longer in existence, and as a consequence, the marter should fall under the

President’s administrative and diplomatic mandate “acting through the Registrar™.

: The Prosecutor v, Angré Meagerura, Emmanuel Sagambiki, Samuel fmanishimwe, Case No. I[CTR-99-
46-T, Judgement and Sentence (TC3), 25 February 2004,
i Le Procurewr ¢ André Nagerura, Emmanue! Bagambikl, Samuel imanishitmwe, Alfaire No. [CTR-99-
35-A, Dispositif de 'armdt concemant 'appel du Procureur s'agiszant de ["acquinement d"André Magerura s
Emmanuel Bapambiki {Chambre  appel}, 3 Bvrier 20048,

The Prosecutor V. André Mogerera, Emmanie! Bapambiki, Soamel fmanithimwe, Case No. I[CTR-99-
464, Judgement {AC), 7 Tuly 2006,
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Decision on Motion of Andrd Neagerura for Cooperation with Cameda 31 March 2008
and for Reporting te the Security Council

5. The Applicant has submitied that the furisdiction to sanction a Member Swte by
reportitg to the Security Council is vested in the President pursuant to Rule 7his. It provides
that Lhe President can report to the Security Covncil upan the request a Trial Chamber, Iudge
or the Prosecutor under certain circumstances. There {s nothing in the Rules which suggests

that this or any other sanction can be exercised by the President on his own initiative.

[ There is an even more fundamental problem with the Motion. The Applicant has
failed to show that an obligation to cooperate in terms of the Statute had actually arisen.
Aricle 28 requires that Member States of the United Nations cooperate with the Tribunal in
its investigations and prosecutions. Article 28(2} specifies that the obligation to cooperate
arises on a request for assistance or on an order made by a Trial Chamber. There is no
allegation in the submissions made by the Applicant that any such request was made or order
issued. In such circumstances, an argument that there has been a breach of obligation in the
scnse of Rule 7his is not sustainable. In the absence of such a default an application for the

issue of sanctions must fail.

7. The question of whether an application for relocation of an acquitted person is pan of
the investigation and prosecution process would require being answerable in the affimmative,
However, in order for the applicant to have the opportunity for the invocarion of Aricle 28 it
would be necessary for a Trial Chamber or a Judge to consider whether a request for the
assistance of the Member Stale should be made. His case having been completed, there is no
Trial Chamber or Judge seized of the mater. Rule 19 provides for the President 10
“coordinate the work of the Chambers®™, and suppors the assignment of a Trial Chamber o

deal wilh the Motion In il merils.
FOR THOSE REASONS, THE PRESIDENT
DENIES the Motion in part;

ASSIGNS Trial Chamber [l composed of Judge Dennis Byron (Presiding}, Judge Gustaye

Gberdao Kam and Judge Vagn Joensen to dispose of the motion for cooperation,

Arusha, 31 March 2008, done in English.

President
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