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INTRODUCTION

L. After the close of the case for the Proseculion, the Chamber issued a Scheduling
Order for the filing of motions for judgement of acquirtal pursuant to Rule 847y of the Rules
of Procedure and Evidence (“Rules™), on 24 December 2007.! This was followed by scveral
filings which are detailed in a procedural history annexed to this deciston. In additien to the
filings made by the Parlies under Rule 984is of the Rules, loseph Wzirorera and Edouard
Karemera have also filed separate motions moving the Chamber to decide that the Accused
will have na case to answer to some specific paragrahhs af the Indictment. Joseph MNzirorera
furher filed a2 motion requesting the exclusion of some evidence admitied during the
testimony of some Prosecution witnesses and a motion for mistrial. Although the relief
sought in all of these moticas could have heen considered together in light of the
inlerconmection berween the isstes they raise, the Chamber has decided, i view of the
volume of the filings and the consequential potential for complexity, to consider those
motions separalely in order to facilite the articulation of its rcasoning on each of these

55085,

2. It these applications, all three Accused contend that the Prosecution evidence was
insufficient to suslain convic tion on any count in the Indictment and they request that
judgement of acquitial be entercd in their favour* To put this application in context, the
Chamber recalls that the Prosecution case commenced on 19 Seplember 2003 and closed on
4 December 2007, lasting six trial sessions covering 16% days, during which 29 wilnesses
testified. 1n addition, the Chamber took judicial notice of six facts of common knowledge and
167 adjudicated facts.” A large number of exhibits, including wrinen documents, maps,

photographs, video and audio recordings were alse admitted in evidence.

1

Yhe Prosecuior v Bdoward Koremera, Mathice Ngirumpaise and Joseph Nrirerera, Case No. ICTH-
9R-44-T (“Karemera ot ai.”), Scheduling rder {TC), 24 December 2007

? Regqubie powr M. Noirumporse ser fe forndement de Larvicle 88 bis de RPP, filed on 7 January 2003,
Mémpire en vue de touenir 2 demandc d acquittement d Edouard Karcmera en veriu de Particle 98 bis du
Réglemeni de procddure ef de preuve, filed on § fanuary 2608 (but dated ? January 2008); Joszph Nzirorera’s
Mation for Judgement of Asquittal, (led on 17 January 2008; Proseoutors Consafidaled Response to Defence
hotions for Acquital pursuam to Kule 986z of the Rules of Procedure and Syvideno:, Filed an 31 Janwary 2008;
Joseph Mzirorere's Reply Prief: Motion for Judgemeni of Acquitwl, Dled on & February 2008; Répfique ae
M Ngirumpatse & la Réponse consolidée du Procurewr aux requiics J'acquitiement déposdes sur le fondement
dr Varticle 08 bis du Régletment de Procédure ef de Prewve, filed on 27 February 2008, Seconde roumissian de
Fnuard Karomerg an vermu de Darticle #8 bis, Tiled on 3 March 2008, Prosccution's Rejoinder to Nzirorerd s
Reply Brief, filed an I March 2008

! Kargmerg et af., Decision on Apptals Chamber Remand of Judicial Wolice {TC). 1! December 2004
{"Deecision on Judicial Motice™).
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DELIBERATHING

3 Rulc 984ix provides that it aiter the close of the casc for the Prosecution, the Trial
Chamber finds that the evidence is insullicient to sustain a conviction on ORC O MOare counts
charged in the indictment, the Trial Chamber shali enter a judgement of acquittal in respect of
those counts. The jurisprudence of this Tribunal has previously enuncialed the framework for
deciding motions for judgement of acquintal under Rule 985is of the Rutes.” The following is

a reproduction of those main guiding principles.

4. The siandard which the Prosecution must mect W withstand a motion for judgement
of acquittal under Rule 98his is that there must be sufficient cvidence upon which a
reasonable irier of fact could, if the evidence is believed, find the Accused guilty of the erime
charged. The question for the Chamber therefore is not whether the trier would in fact amrive
at a conviction beyond rcasonable doubt on the Prosecution evidence (if accepied} but

whether it could.

5 The Chamber notes that the plain wording of Rule 985is requires il to determine only
whether the evidence 15 insullicient to sustain a conviction on any of the counts charged in
the indictment. It is not necessary or appropriate to test the sufficiency of the Prosecution’s
evidence on every allegation in each paragraph of the indictment. A motion for judgement of
acquittal will be dismissed ogce the Chamber is satisficd that there is some Prosecution
evidence which is capable of persuading a Trial Chamber of the guilt ol the Accused on the
charge being considered, and it will not be necessary to recite all the evideénce adduced n

suppor of the charge.

6. A Bnding that sullicient evidence has been led 1o deny a Rule 985/s motion in reapect

of a particular count in the Indictment does not preclude the Chamber from entering a '

The Prosccufor v. Goran Jelivié, Case No 1T-95-10-A, Judgement {AC), 5 July 2001, paras. 3637,
The Prosecuior v, Augusiin Ndinditivimana, Augustin Bizimyag, Frangoly-Xavier Nzuwonemeye. and innocent
Sagahune, Case No ICTR-2000-56-T {* N¥dindiliyimana &1 al”), Comigendum to the Decision on Defence
Mations for Judgement of Acquittal (TC), 15 June 2007, paras. &-8; The Provecwior v Profal; Figiranpirazoe,
Case Mo JCTR-01-T3-T, Decision on the Defense Mition putswsant 10 Rule 988z (TC), 21 February 2007,
paras, 7-11;, The Prosecutor v. Andrd Rwamokuba, Case No [CTR-98-44C-T, Desision on Defence Motion for
judgement of Acquitial (TC), 28 Octobor 2005, maras. 4.9, The Prasecutor v. Jean Mpambara, Cave Ne ICTR-
2001 -65-T, Decision on the Tefonce’s kotion for Judgernent of Acquital (TCY, 21 October 2005, para 4]
Tha Prosecstor v. Tharcisse Muvyme, Coase Mo WCTR200033A-T, Decision on Tharcisse Muovunyi's MoTon
for Irdgement of Acquittal pursuant to Rube 98855 {TCY, 13 October 2005, pares. 34-80; The Prosecwor v,
Thioneste Bagorora, Gratien Kakillgi, Alaps Neabakuze, and Angtole Nreaglyumea, Case No 1ICTR-98-41.T
{“Bagosera ef al™}, Decision on Motions lor Judgement of Acquitial {TC), 2 Febsruary 2003, paras. &7,
The Prosecutor v, Pauline Mpiramazuhuks, Arténe Shalom Nighoball, Sylvain Niobimana, Aiphonse
Miezinayo, Joseph Kanvabashi, amd Ly Neoyombaje, Joint Case Mo [CTR-98-42-T, Decision on Defence
Mations for Acquittal under Rule 98565 (TCY, 16 December 200, paras. 69-73 (“Myiramasubuke Rule 98z
Do isnm™).

F

e Prasecutor v Kdnuard Karemera, Mathied Ngirumpatse awd Joseph Nzirorera, Case: No. 1ICTR-98-04-T 16
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judgement of acquittal on the same count al the end of the case, should it conclude thal

the Prosecution has failed to prove the guilt ot the accused on thal count beyond reasonable ;
doulbt.

7. The Indictment in this case charges the Accused with four counts of penocide and
relaed offences, two counts of crimes against humanity, and one count of war ctimes.
Large numbers of persons arc alleged to have participated in the commission of the ¢rimes
chatged. The [ndictment alleges that the Accused were the leaders of an established network
and wdentifies the modes of panticipation by which their individual criminal lability could be

eslaplished.

8. In his first submisston, Mathicu Ngirompatse disputes the credibility of all the
Prosecution witnesses to suppott his mequest for the Chamber to cnler 2 judgement of

gcquinal on all counts.

9, The review under Hule 985is of the Rules does not, however, require an evaluation of
the credibility and reliability of the Prosecution evidence, unless it is necessary to consider
whether the Prosecution case has completely broken down. In the present case, the Chamber
does nol find that the Prosecution case has completely broken down, either on its own
prescntation, or as a result of such fundamental questions being raised through cross-
examination as to the reliabiliy and credibiiity of witnesses that the Proseculion is lefl
without a case. Mathieu Ngicumpaise's conlention in that respect therefore falls 1o be

rejected.

10, In their various submissions, the Accused have submiticd that there is insufficient
faciual basis to hold them liable for the crimes committed by others, and that there is
insufficient evidence of their direct participation ia the ¢rimes charged. The Chamber will

first discoss the modes of participation and then each of the three groups of coonts.

Forms of participation

11, The Indictment alleges that the Accused are individually responsible for the crimes in
each count of the Tadiczment through the forms of liability criminalised in Antcles 6{1)
and 6{3) of the Stawute of the Tribunal {*Statuie™). The Chamber will give a brief explanation
of the principles involved, but in order to avoid duplication, it will review the evidence when

considering the counts in the Indiciment.

The Prosecutor v Edbitrd Karemera Mathieu Ngirwnpate ard Joreph Meirgrera, Case No. JCTR-45-44-T 4116
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12.  Aricle 6{1) of the Statute prescribes that a person who planned, instigated, ordered,
committed or otherwise aided and abetted in the planning, preparation or execution of the
crimes charged shall be held individually responsible for the crime. In addition to these forms
of liability specifically mentioned in the Anicle, the Prosccution has also charged the
Accused with liability as being part of a joint ¢riminal enterprise. The legal basis for this
form of liability has been recognized since the Appeals Chamber in the Tadic case held that
participation in a joittt criminal enterprise is & form of liability which exists in customary
international law and is a form of ‘commission” under Arricle 6(1).° In considering this aspect
of the case it is necessary (0 explain briefly that in addition to being held liable for the crime
contemplated by a common plan, the Accused could also be liable for another crime
commitied by the perpetrator if it was foreseeable thal that other crime may have been

commitied and the accuscd willingly Wk the risk by voluntarily participating in the commaon

plan.{' Aljthough his role may differ to that of the actual perpetrator in the fulfilment of the

common plan, the Accused may be equally puilty,

13.  Arlicle 6(3) of the Statute prescribes that the fact that any of the charges was
comminted by a subordinate does not relieve his or her superior of criminal responsibility if
ke or she knew or had reason to know that the subordinate was about 10 commit such acls or
had donc 50 and the superior failed to lake the necessary and reasonable measures to prevent

such acts or to punish the perpetrators thereof.

14.  Legal challenges were only tade i respect of the allagations that the Accused were
responsible for crimes committed by subordinates as defined in Article 6(3). foseph Nzirorera
submils thai the fact that an accuscd is a person of great influence is not sufficient to estabiish
the element of “elfeciive control”, and that the evidence relating to the relationship of the
Accused with the Intershamwe is not conclusive. [n the Chamber's opinion, these are

challenges which need to be resolved on consideration of the evidence.

15.  Joseph Nzirorera also contends that superior responsibility of civilians in a non-
intemational ammed conflict was not part of customary iniemational law and he must be
acquinied of the form of liability sct forth in Arricle &(3) even if liability is established under
Article 6(1). This submission is fawed, because Rule 98bisis quite specific in that il

empowers dismissal of counts, not forms of {isbility. Consequently, if there is evidence that

: The Proseculor v. Dutko Tadié, Case Mo, iT-04-1-4, Judgement (AC), 15 July 1999, parss. 138,

195-226.
6

The Prosecutor v. Elizaphan Keakiruetmana and Gérard Ntakicatimana, Case Nog, ICTR-%- 10-4 and
FOTR-M-17-A, Judgement {AC), 13 December 2004, para, 465,

Tl Proseciltor v Edmerd Karemera, Mathieu Nydrwmeenre and fuvepv Neirorera, Case Mo, ECTR-S8-a4-7 56
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the Accused participated in 2 manner that is described in either Article 61} or 6{3), the count
would not be dismissed. In any event, principles of superior-subordinate relationship have
already been applied to civilian superiors who exercise elfective cantrol as part of customary

international Jaw, and in cases at the 1CTR.

Genocide and related counts

6. Counts 1 - 1V charge the Agcused with conspiracy lo commit genocide, direct
incitement 1o commit genocide, genocide and  altermatively complicity in geaocide,
The definition of genccide in Articles 2 of the Statute includes Killing members of a naticnal.
ethnical, racial or religious group with intent to desmoy, in whole or in par, the group.
To establish the crime of conspiracy the Prosecution needs to prove that the Accused agreed
to cammit the genocide, to eslablish the incitement the Prosccution nieeds to prove that the
Accused induced or atiempted to induce others to commit the genocide. There is inevilable
overlap in the faclual basis for all these counts which makes it desirable Lo consider the
factuat clements together. The evidence for direct incitement to commit genocide will be
telicd on to prove the genocide and the evidence for hoth will be relied 1o prave the
conspiracy. In this case, it has already been found that complicity in genocide is a mode of
commission akin to aiding and abctiing genocide and not a separate crime for which
conviction could be entered, Furthermore, this is form of liability to the commission of the

crime of genocide

7. Joseph Nzirorera submits that the crime of conspiracy could net be established unless
there was direct evidence of an agreement to commit the crime. Circumsmantial evidence is
imporant in international criminal law where il has been frequently used to establish
mens req, inchoate crimes such as conspiracy and superior responsibility or other indirect

forms of paﬂicipatiun.g Circumstantial evidence has already been reited on by several

T

In Mraktrutimena case, the Trial Chamber, quating Defodic ef of. Appeal Judgement {paras, 196-108),
stated thet *Article &{3) provide Lthat civilien leaders may incur ¢riminal respensibility for acts committed by
their subordinaies or others under their ‘eifcctive control®.” Fhe Prasecutor v, Efiraphon ard Gérard
Neakirutimana, Cascs Mo, ICTR-56-10 & ICTR-96-17-T, Judgement and Sentence (TC), 21 February 2003,
ra- El%.
Eﬂ Karemera et al., Decision ot Defence Motions Chullenging the Fleading of & Joint Criminal Enterprise
in a Count of Complicity in Genoetde in the Amended Indicement (TCY, 18 May 2006,
’ See Richard May & Maricke WIERDA, frrernational Criminal Evidence, Transnalienal Publishers Ine.,
Ardsley, Now York, 2002, Internationsl and Comparative Criminal Law Series, paras, 4.49-4.47.

The Prosecutor v. Pduuord Karemera, Mathicr Ngirumpoin ored Soseph Nyirorera, Case Wo. ICTR-98-44-T &16
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Chambers in prool of conspivacy to commit genocide.’® The Chamber considers that the
agreement can be proved by evidence of circumstances which point, inevitably, to the gailt of
the accused. The existence of the requisitc agreement may be inferred from conduct of

corcened or coordinated action on the part of the group of individuals."

18, The Chamber has already ruled that it is a fact of common knowledge that a genocide

accarred Rwanda against the Tutsi group beiween & April and 17 July 1994,

19.  Witnesses testified that the political governance of Rwanda had developed along
ethnic lines with initial power being held by the Tutsi.'” Since 1959, Hutu political parties
controlied the government and conducted policies which led to large numbers of the Tuts)
population living in exile.”” Since 1975 the governing Hute political party was the MRND
under the leadership of President Habyarimana." The Tutsi in exile became militarized and
aver the years conducted armmned incursions into Rwamda.'’ They became organized as the
RPF and devcloped a political base within the country. Evidence was led that, faced with the
political and military challenges, the MRND developed a political theory of using ethnic
arguments to unite the Huty population against the BPF threats which the witnesses argued

were identical with threats by the Tutsi.'®

20, The Chamber has heard evidence that by April 1994, the Accused were the leaders of
the MRND: Mathieu Ngirumpatse as President, Joseph Nzirorera as the National Secretary
and Edouard Karemera as Vice-President. The evidence that they constituted the executive of
the MRND leads to the inference that they agreed among themselves and with others aboat

its policies.

21.  The policies of the MRND could be inferred from statements made by the Accused

and other leadets. These statements, which were entered inlo evidence during the trial and w

. The Prosccweor v, Elideer Niyitegeka, Case Mo, ICTR-#6-14-T, Judgement and Sentence {T1C),
L& May 2003, paras. 427-428,

i Ferdinamd Mahimana, Jean-Foseo Barapagwiza, el Hassan Mgeze v The Prosecator, Case Mo, ICTR-
99-52.4, Judgement (AC), 28 Movember 2007, paras, $96-897 ("Mediu Judpement™); sec alse Nyiramasuhuko
Ru.h: 98445 Decision, para. 97.

Witness FH, T, 12 July 2007 p, 46 {Closed Session), Wilness UD, T. 24 Februery 2006 p. 23
H Witness G, T. 27 October 2005 p. 57; Wimess Ahmed Napokon Mbonyunkiza, T. 28 October 2005
[J. Al Witness AWD, T. 12 Noverber 2007, p. 32, Witness UB, T 24 Fchrary 2006 p. 21.

) Witness GOB, T. 22 October 2007 p. 23; Witness UB, T- 23 Mebruary 2006 p. 17
" Witness G, T- 25 Oclober 2005 p. 19, Wilness UB, T. 24 Februatj,r 2006 p. 19-24 and T, 3 March 2004
p. {3, Witness GODB, T. 22 Ociober 2007 pp. 3437 Winess T, T Xr oy 2006 po 49 Wimess G,
T. 25 Octoher 2007 pp. 24-2%.

' Winess AWD, T. 7 Movember 2007 p. 25, 32-33; Wilness T, T. 24 May 2006 pp. 25-2%; Witness G,
T.25 October 2005 pp. 18-20; Witness ZF, T. 5 Junc 2006 p, 63, Witness GE, T. 10 Decomber 2006 p. 8 and
T. 11 December 2006 p. 35.

The Prosecudor v fdmorrsd Karemera, Mathien Myironpatte and foseph Noirorera, Case Mo, ICTR-98-4-T T
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which some witnesses testified, also provide evidence of direcl and public incitement Lo
commit genacids, and of instigating and ordering the genncide. The Chamber considers it
unnecessary to examine the emirety of the evidence and merely recalls some cvidence of this

chRaracler.

22, Acconding lo the Prosccution evidence, Mathicu Ngirumpatse was one of the leaders
who addressed an MRND nally at Nyamirambo Stadium in Kigali on 16 January 1994,
Prosecution Withess AWD testified that he understood that Ngirumpatse was calling the
population to come together Lo fight the Tulsi.” Proseculion Witness UB testified that he

undersiood this speech was a call to kill Tutsi.'®

23. Prosecution Witness QBG testified that on 18 April 1994, Edouard Karemera and
Mathicu Ngirumpatse, among others, spoke at a meeting of bourgmestres and political party
teaders in Gittrama prefecture after he had voiced his opposition 1o the killings by
Interalarmwe in the prefecture, He Lestified that, shortly after these speeches, mass killings

begin in Gitarama.'’

24, Prosecution Witnesses GBU and GAV and others testified thar at the swearing-in
ceremony of Juvénal Kajelijeli as bowrgmesive in June 1994 Joseph Nzirorera praised the
Interahamwe for their work.*® From foseph Mzirorera’s speech, those witnesses understood
that by killing the Tutsis the fateraharmwe had done something good and that Kajelijel) was

swom in because he had taken part in exterminating the Tutsi !

25.  There is also evidence that Joseph Nzitorera cheired a meeting of national ievel
Interabamwe leaders at the Kigali-ville préfecture office in late April 1994 during which he
praised the futerchamwe for their killing of “the ¢enemy™ and their conduet at roadblocks. 2
Further, evidence was adduced that Edouard Karemera attended a pacification meeting in
Ruhengeri on 3 May 1994 in his capacity as Yice-President of the MRNI2, and called upon

the Interahamwe to work with cerain other youth to flush out the “enemy™ **

26.  The Prosecution has invited the inference that the Accused planned, prepared for and

execumed the genocide through the frigrahamwe. This would be evidence of commission of

i Witness AW, 10 October 2007 po 25 and T. 12 Nowvember 2007 g 53

a Witness UB, T. 24 Febrisgy 2006 pp. 22-24,

2 Witness QUG, T. 19 July 2007 pp. 40-51.

o Witness GBU, T. 4 December 2006 p. 36-38;, Witness AMU, T, 13 June 2007 p. 42-47; Wimess GAV,
T. 4 Octaber 2007 p. 63-65.

1 Witness GAY, T. 4 Qctober 2007 pp. 64-65.

i Witness UB, T. 25 February 2006 pp. 20-30; sep ofro Witness ALG, T. 26 Ociober 2006 p. 5%;

Wilness AWE, T, 4 July 2007 pp. 30-32,
n Wimness G, T. § December 2006 pp. 31-32, 43 See alzo Exhibit P-22, p. 140,

The Prasectior v Lomurd foremera Mathiew Neirumpatse and Jamph Mrirorere, Uz Mo, JCTR-9844-T B16
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genovide and part of the circumstances leading to proof that the Accused had agreed to

commit genocide,

27.  Several Prosecution witnesses kestifizd that the MRNIY formed, rained and armed the
Interahamwe as its youth wingz" opcrating under the direct control of the Accused as the
MRND executive.™ Wiiness UB testified that he knew that the Inierahamwe teporied
Mathicu Ngirurr.p:ﬂs.a:.:fi

28.  Severa! Prosecution witnesses testified that the Imterahamwe stopped people at
roadbiocks, forced them Lo show thel identily cards, and killed (hosc who were identified as
Tutsi®’ and raped Tutsi women.*® Tuisi killed at these roadblocks were buried in mass graves
ot their corpses lay on the ground. *® Wilnesses testilied that the Accused as MRND ordered
the installation of roadblocks,™® and that Mathieu Ngirumpatse and Joseph Nzirorera werc
present at roadblocks in Kigali on 12 April 1994 and encouraged the frterahamwe that werc

manning them*!

20, Prosecution Witness AMM testified that Edouvard Karcmera observed Interahamwe
atlacking and killing hundreds of Tulsi who had taken refugein Bisesero on or about
13 May 1994: that approximately five days later, Fdouard Karemera and others were present
at a location near Mabuga School on 18 May 1994, when buses full of soldiers arrived.
The soldiers disembarked attacked Tuisi rmen, women and children.’” Witness AMN testified
that Fdovard Karemera, Alfred Musema and Kayishema, among olhets, were in Muyunyi
hills in Bisesero in mid May 1994, where soldiers, civilians and Inrerahamwe had gathered.
According to the witness, after Edouard Karemera spoke to the officials the fnterahamwe,
soldiers and civilians who were present were ordered by them lo surround the Tutsi in the

area and kil{ them; the killing continued all day.™

g

H Witness Al {: T, 1 November 2006 gp. 21-31; Witness ANU, T, 13 Jupe 2007 p. 20; Witnsss GOB.
T 22 October 2007 pp. 25-27.

o Wilness GOB, T. 25 Ociober 2007 pp. 20, 65; Witness AMO, T. 25 Outober 2007 p, 34.

:‘ Witness LB, T. 27 February 2006 pp. 61-83,

? Witness ALG, T. 26 Octaber 2006 p. 60; Witness 1114, 1. 9 Movenber 2006 1. 12, Witness aM{,
T. 30 Movember 2007 p. % Witness LB, T. 2§ February 2006 p. 10,

“ Witness ANT, T, 13 June 2007 pp, 27-20.

™ Wilness AM, T. 30 November 2007 p, 9; Wimess GRY, 7. 25 Junc 2007 p. 64,

" Wimass HH, 7. v Movember 2006 pp 910 Witness ALG, T. 26 OQctober 2006 p. 60-61;
Witness AWE, T. 4 July 2(H7 pp. 24-27.

H Witress Jean-Bosco Twahinws, T. 25 June 2007 p. 64; Witness LB, T. 28 Vebruary 2006 pp. 25-30;

Witnesz ALG, T. 26 October 2006 p. 53; Wilhess AWE, T. 4 July 2007 pp. 30-31; Winess BDX,
T. 9 Oagher 2007 pp. 36-37,
. Witness AMM, T 19 June 2007 pp. 1828 The other persons altegedly preseat facluded
(Zlnémem Karishema, and Cyprign Munyampundu.

Witness AMN, T. T Oclober 2007 pp. 25-27,

The Proecidor v, Eduurrd Karemera, Mehieu Ngirumpaise gnd Jomph Veirorera, Case No, ICTR-G844-T 6
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30,  Evidence was led that by carly January 1994, the MRND, the military and
Frtercharmwe coordinaled o stockpile weapons, train fmierghamwe, and identify Tutsi in
Kigali®. There is evidence that [douard Karemrera distributed weapons in Bwakirwa
commune in April 1994°% Witness ITH testified that during a meeting held in mid 1994,
which was attended by Imerahamwe and military members, Mathicu Ngirumpatse promised
to arrange for the distribution of further ammunition to the fnferahanwe, and the ammunition

was made available a few days later.™

31, Wimness HH wstificd that by 7 April 1994 national [nterehanwe leaders relaycd
instructions from the MRND for Jrterahamve erect and man roadblocks.’” The Chamber also
heard evidence that on 12 April 1994, both Ngirumpatse and Nzirorera were piesent at
roadblocks in Kigali and encouraged the /rierahanmwe who were manaing them.® Wimess
BDX testified that Josepht Nzirorera addressed lhe Prerghamwe at a roadblock in
Nyabugoge. He interpreted Joseph Nzirorera’s instructions as meaning that no Tutsi should

be allowed to escape.

32, There was evidence that the Accused were connecled o the Interim Government
through the MRND. During May and June 1994, Edouard Karemcra was appointed Minister
af the Interior and Joseph Nzirorera as President of the National Assembly. There is evidence
that (he Interim Government implemented a civil defence program under Edouard
Karemera's Ministry of the Interior, which was designed w legitimate the killing of the
Tutsi.*? There is alsa evidence Lhat local government ofifcials who resisted the campaign of
penocide or atempted to protect Tutsis were removed from office and replaced with others

who supponed the killings.**

33, However, the Accused, during the ¢ross examination of Prosecution witnesses,
challenged the factual base of several of the facts presented and offered exculpatory

explanations for the formation and operations of the Jnierahannwe® They are denying

" Witness Frank Claeys, T. 2 Movember 2006 pp. 64-66.

H Witpess AXA, T. 20 Movember 2007 p, 15

* Wwitness HH, T. 21 November 2006 p. 19,

H Winess |1H, T. § Novcmber 2006 pp. %10.; Winess ALG, T. 26 October 2006 p. 60-81;
Witness AWE, T. 4 July 2007 pp. 24-27,

1 Witness Jean-lasco Twahinva, T. 25 June 2007 p. 64; Witness UB, T. 28 Yebruary 2006 pp. 29-30,

Wincss ALG, T. 26 QOctober 2006 p. 58 Witness AWLE, 1. 4 July 2007 pp. 30-31; Witncss ADX.
T. % Owtober 2007 pp. 36-37.

" Wimess T, 1. & June 2006 pp. 21-22; ree¢ also BExhibit P-538, P-39 and P-60.

" Wilness Fidéle Uwizeye, T. 19 July 2007 pp. 535-56 and 1. 20 July 2007 pp. -4, Wimess FH,
T 12 Tuly 2007 p. 21

“ Witness U, 7. 22 Febroary 2006 po 29; Winess T, T, 29 May 2006 p, 3%, Witness ALQGL

1. 26 October 2006 p. 48; Witness HIL T, 16 November 2006 p. 17.
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résponsibility for the mass killings which they allepe were 3 spontaneuus and apgry reaction

amongst the populace to the assassination of President Habyarimana. "

34,  These are issues which ought not to be resolved at this Rule 9850y review, but rather
when the evidence as a whole is being considered at the end of the case. Afier having
considered the Prosecution evidence as a whole, the Chamber considers that there is
sufficient evidence which could, if believed, allow a reasenable trier of fact to convict each of

the Accused on the count of genocide,

Crimes against Humanity

35, The Indictment charges the Accused with two crimes against humanity, rape in
count 5 and extermination in count & According to Aricle 3 of the Statule, rape and
extermination can bc prosccuted as crimes against humanity when committed as part of a
widespread or systematic attack against any civilian population on national, potitical, ethnic,

racial or religious grounds.

36.  The distinguishing feature of crimes against humanity is that they are directed against
g civilian population apd not merely against an individual, In this case, the Chamber fas
already accepted as a fact of common knowledge that widespread and systematic attacks
werg conducted against the civilian population of Tutsi identification bebween & April and
17 July 1994 %

37.  In count 5, the Indictment alleges that the Accused are criminally responsible for
rapes committed as part of the widespread and systematic attacks against the civilian
population on ethnic or political opposition grounds. There is no allegation of direct
commission by the Accused. They are alleged to be responsible as superiors for the rapes
commined by the Imerabamwe and under the doctrine of jaint crinunal enterprisz as
described above,

31%.  Aparl from the challenge that there is no evidence that the rapes alivged were
specifically conemplated, discussed, or otherwise loresceabie to the Accused nor of their
malerial ability te prevent or punish acts of rape, Edouard Karemera submits that the
Chamber should not consider the judicially noticed facts conceming the occurrence of rapes

duting the genocide on the basis that by accepting these Facts, the Prosecution was able 10

# Witness G, T, 1% Ociober 2005 pp. 18-19 and T, 25 October 2005 p. 36.
o Decision on Judicial Motic,

The Prosecudor v Edoward Karemers, Mcahiva Ngirumpatsa o Snseph Meirgrera, Case No. ICTR-SE-44-T 11i18

Py




342RU
Lecizion on Modions for Sudpemment of Aot % March 2HA q 38.

avold having © prove these rapes, and the Defenve were prevented (rom challenging the
cvidence under an adversarial process, This argument must be rejected because Rule §9(C) of
the Rules specifically authorizes the Chamber to admil any relevant evidence which has
probative value. The Chamber considers that the praper principles were applied in the
deciston to admit this evidence and that there has been no prejudice 10 Karemera who <an
adduce rebumal evidence if he wishes, The Chamber notes that the admisgibility of evidence
is not to be confused with the weight to he attached to it. The testimony will be reviewed to
determine the exient to which it can be relied in the final evaleation of the testimony.

39,  There werc Prosecution cyewitnesses to rapes conducted by Inierahamwe

Witness FH testified that a mecting was convened by Préfer Uwizeye on 18 April 1994 to
discuss various problems and securily issues. According to this witness, Edouard Karemera
was présent at this meeting where concemns were raised about, for instance, soldiers in
Gilarams who asked people o show their identity cards and raped women.*” Witness UB
testified thal the rape of Tutsi women and gitls by fnferahamwe and soldiers was widespread
and commonly kpown between 7 April and late June 1994 There is also evidence that

Interahamwe stopped Tutsi womet at roadblocks and raped them, "’

40.  The Chamber copsiders that there is evidence about the relationship between the
Accused and the fnrerahomwe oullined in discussing count of genocide. There is evidence
fram which the Chamber can draw infarences about the knowledge of the Accused about the
rapes and the extent 1o which the rapes were foresceable and the ability of the Accused to

prevent and punish perpetrators of rape.

41. With regard to extermination as a crime againsi humanity, the Indiciment alleges that
each of the Accused were responsible for Killing or causing 1o be Killed Tutsi persons as parl
of a widespread and systematic atack on the Tuisi civilian population and political epponents
to the MRND and Hutu Power, between 6 April and 17 Tuly 1994,

42 Although Joseph Nzirorera and Mathien Ngirumpatse challenge the suiliciency of the
evidance and Mathicu Ngirumpatse’s contends that his speech on 16 January 1994 was a call
for unity and peace, the Chamber considers that the evidence highlighted under the counts for

genotide counts if believed couid sustain a conviction for exwermination as crime agaimst

humanily.

“ Witness T, T_ 31 May 2006 p. 7, Witness GBU, 4 Decetnber 2008 pp, 25 and 39.

“ Witness FH, T. 12 July 2007 pp. 4-7.

w Witness UB, T. 28 February 2006 pp 11-12, 18- 21,

a Witness AML, T. 13 June 2007 pp. 27-20.
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War Crimes

43, The three Accused seek acquittal on count 7 of the Indiciment under Atticle 4 of the
Statute, which charges them with responsibility For murder, seriously harming, andfor
otherwise treating in a cruel manner persons taking ne active par in the hostilities in
connection with an amed conflict not of an intemational nature, as a serious violation of

Arnicle 3 Common w the 1949 Geneva Conventions and Additional Protocol 11

44, To qualify as a crime vnder Article 4 of the Statule, the Prosecution must show:
(i) the exislence of a noti-intemational amed conflict in the lemitory of the concermned Slate;
(i} a mexus belween the alleged vielation and the armed conflict; and {iii} that the victims
were a prodected group, specifically, thal they were not tiking part in the hostilities at the
time of the alleped violations.*® None of the Accused dispute that the armed con{lict was non-

international in character.

45, Joseph Nzirorera submits that the Prosecution evidence shows that the authorities of
the Habyatimana regime believed the conflict to be an international one in which the RPF
acied as a proxy for the Government of Uganda and consequently did not believe that they
were enpaged it an armed conflict of a non-intemational character. The suggestion that proof
that the Accused thought the conilict was intemnational would be 3 defence for crimes againsg
non combalanits to an armed conflict of & non international character bas to be rejected
because the acts of murder and viclence to life, health and physical and mental well-bging of
persons against non combalants in armmed conflict are considered as offence whother the

conflict has an inlemational or non inlemacional chamacter.

456.  Joseph Mzirorera submits that the ul;[‘ence of “violence to life, health and physical and
mental well-being of persons” was not sulficiently delined in customary imemational law in
1994, and that therefore a finding of guilty on this count would violate the principle of nulum
crimen sinie fege. The Chamber notes that it has already ruled on and denied this contention
Contrary to Nzimorera®s request, the Chamber does not find that the close of the Prosecution (s

as such a circumstance that would justify for the Chamber to reconsider (his decision.

“ Sec e.g. The Progecuior v. Casimic Blrimungw, Justin Mugenzi, Sévéme-Climant Ricomuempaka, and

Prosper Mugiraresa, Case No, ICTE-90.50-T (“Hizimungy ¢f o), Degizion on Defence Molions Pursuani to
Hule 98bis (1°C), 22 November 2005, para, 9% {“Bizimungy Rule 988 Decision”); see also The Prosecmecr v
Dragalul Kwnarec, Rodomi? Kovee and Z2oran Vukavic, Case Mo, [T-96-23/1-A, Judgement {AL),
12 Junc 2002, para, 59,

" Karemera e! af., Decision on Count Seven of the Amended [ndictment — Yiolenes to Lite, healh and
physicat and mental wel-being of persons (TC}H § Acpust 2005,

The Prosecutor v. Edouard Karemero, Mathien Ngirumparse anef faseph zirorers, Case No. ICTR-98-K-T 13/ 16




24322 ]

Dhecivion an Motions for Sedgemenl af dogquitial {8 March 200K

47.  Joseph Wzirorera and Tidouard Karemera submit thar the Prosecution failed o make
direct link between acts falling within Common Anicle [ and the charges against them,
The nexus faclor is established if the alleged oftence is closely related 1o the armed conflice.™
In considering the testimony on penocide and related counts reference has already been made
to the testimony linking the killings of the Tutsi popuiation with the military incursions of the
RPF. There was also testimony of the ¢ivil defence programme to set up and man roadblocks
10 assist the Rwandan Army engaged in barle against the RPF,* roadblacks at which
civilians killed.™ This is some of the evidence fom which requisite nexus between the

alleged olfence and the non-international armed conflict could be inferred.

FOR THE ABOVE REASONS THE CHAMEBER

DENILES the Delence Motions in all respects.

Arusha, 17 March 2008, done in English.
Dennis C. M. Byron Gberdao Gusmave Ka Yagn Joen
Presiding Judge Judge Judge
[S%aﬁlh&kibunal}

19{ :

Bizimungu Bule 98 bis Drecision, para. 102
" Witness ALG, T, 2 Movember 2008 pp, 63-64; Wimess AWE, T, 4 July 2007 pp. 23-24.
* Witness AWL, T. 4 July 2007 pp. 23-24.
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ProcEnural HISTORY

48.  In its Scheduling Order of 24 December 2007, the Chamber ordeted, fmier afia, that
cach of the Accused file any motion for judgement of acquittal pursuant to Rule 98bix of tl-':e
Rules of Procedure and Evidence ¢*Rules™ no later than 7 January 20087
Edouvard Karemera and Mathicu Ngirumpatse filed their respective motions for judgement of
acquirtal on 7 January 2008.** On the same day, Joseph Nzirorera filed 2 motion requesting
an extension of time to file his Rule %8bis motion for judgement of acquittal™
The I'rasecution did not oppose this motion, but requested a commensurate extension of time
to file us consolidated rtas;:puns.::.s"‘-r On 15 January 2008, 1he Chamber denied Joseph
Mzirorera’s motion for extension of time and ordered him to file his motion for judgement of
acquittal by 18 January 20087 On 17 January 2008, Joseph Nzirorera filed both a motion

for judgement of acquital **

49, On 22 January 2008 the Chamber issued a further Scheduling Order, requiring that the
Prosecution file its response by 29 January 2008, and the defence were permiued (o respond
by 6 February 2008.% The Prosecution requested an extension of time of two days to file its
consolidated reply on 31 January 2008.* The Chamber issucd a decision on 30 January 2008
granting the prosecution’s request and ordering that the Consolidated Response be filed by
the following day, the chamber also granted the Accussd an addittonal two days W respond,
o be filed no later than 8 February 2008.%" The Prosecution duly filed its Consolidated
Response en 31 January 2008.52 ) oseph Nzirorera subsequently filed his Reply Brief"

" Prosecwiion v, Rdouard Keremerg Mathiew Ngirumpaise, Joseph Npirorerg ( “Karemera et al™),

Case Mo, ICTR-98-44-T, Scheduling Order {1C), 24 December 2007, See giro Karemera eof al
T. 5 December 2007 p. 32,

M Requitte pour M, Mgirumpalse sur bz fondement de I"article 98445 du RPP, filed on 7 January 2008;
Mdmaire ¢n vie de soutenir la demande d'soquiniement d'Edouard Karemerz en veriy de Particle 98 &5 du
Réglement de procddure et de preuve, filed on 7 January 2008 {Lhe Chamber noles that the Registry's stamp
tndicates the date of archival Gling as B January 2008).

¥ Joseph Mzirercra's Motion For Extension of Time, filed on 7 fanuary 2002,

i Froscoution's Response 1o aseph Nzirorera's Mation for xtension of Time, filed on 10 Tanuary 2008,
" Karemera et af | Decision on Joseph Heirorera’s Motion lor Bxtension of Time {TC), 15 January 2008,
" Jaseph Nzitorera's Motion for Judgement of Acquital, Fled on 17 January 2008 {“Nzirorera's
Mutaa o™y,

" Karemerag ef of., Scheduling Order (TC), 22 January 2008,

L7H]

Prosecution's Application for Exwension of Time w File Consolidated Response in Defence Maolions
for Tudgment of Acquital, filed on 29 January 2008

& See Koremera ¢i al, Decision on the Prosecution's Application for Extension of Time lo File
Consafidated Responze 1o Defenee Maotions (v fadgment of Acquittal {TC), 30 January 2008

& Proscoution's Consolldated Response w0 Defence Motions foe Judgment of Acguittal, filed on
11 Jnnoary 2008 {“Prosecution's Consolidaed Response™),
# Jaseph Nzirorera's Reply Brief: Motion for Judgement of Acquital, filed oa § February 200%

{"Mzirarcra‘s Reply Bricf*).
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Whilst Mathisu Ngirumpatse and Gdouard Karemera filed requests for exteosion of time,
pending receipt of a French translation of the Prosecution’s Consolidated Response®
The Chamber pranted their requesis in parl, permitting the accesed to file their responscs
after receipt of the translation, by 27 February 2008.%° Mathiey Ngirumpatse duly filed his
response by the required date.” Edovard Karemera filed a request for an extension of time to
respond, which request was denied.®” He filed his response on 3 March 2008.%% On the same

day the Prosecution fited a rejoinder to Joseph Nzirorera's Reply Brief™

Bequéte de M, Harumpatse aux Ding dextension dv delai dy dépdt de son mémoirs ¢n répliqus 4 1a
Héponge du Procurenr conformément & Maricle 98bis du Réglement de Frocddure et de Preuve, déposde le
5 [Evher 200%: Require en Fxtension de délal pour It dépdt de la seconde soumission de Bdouard Waremers en
veriu de article 98 bis, déposde le 6 févricr 2008,
w Karemera ¢r al, Décisivn sur les roquétes d'Edouard Karcmera ot Mathieu MNgirumpatse ¢n
!lror{}gﬂion de délal, 13 February 2008,
Keplique de M. Mgirumpatse & la Réponsc consolidée du Procurcur aux requétes d'acquitiement
dfposdes sor e fondement de Marticle 98461 du Réglement de Procédure & de Prevve, filed 27 February 2008
(“Wgimmpatse's Second Reply™)
o7 Requétc urgents en extersion de delai pour le dépot de la scconde soumission de Edouerd Karemera en
verw de l'amicle 526is, filed on 28 February 2008; Kaoremera ef of, Ddcizsion relaive 3 la reoqudse wrpente
d'Edomrd Karemera en prorogalion de défai suppfémenteine pour le dépdd de sa replique 4 13 /ponse du Procuneur en
verie de | anticle 98 bis du Réglement (TC), 28 Fehmary 2008,
o Seconde soumission de Edouard Karemera en verts de U'article 98kis, filed on 3 March 2008
E“Klm:mera‘s Second Repiy™).

§ Prosecution's Rejoinder to Nzirorera™s Reply Briel, filted on 3 March 2008,

2]
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