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INTRODUCTION

1. On17 lanvary 2608, Joseph Mzirorera filed a motion pursuant to Rules 73 and 54 of the
Rules of Procedure and Evidence (“Rules™ in which he contends that ke has no case 10
answer on ten paragraphs of the Indictment.' On 31 January 2008, Edouard Karemera filed a
similar motion zubmitting that the Prosecution had failed o produce any evidence far 15
purzgraphs of the Indictment” The Prosecution opposes both motions, but concedes that it
has led no evidence on three paragraphs of the Indictment and accondingly seeks leave 10
withdraw them?

2.  The Chamber notes that the relief sought by those Defence Motions is closely
connected to the relief sought in the applications made by each Accused under Rule 98 bis of
the Rules for entry of judpement of acquinal on all counts charged in the Indictment,
Although the issucs subminted in the applications on fudgement of acqguitial and “no cuse to
answer” could have been addressed n a consalidated decision, the Chamber considers it mare

appropriate 10 issue separate decisions 10 simplify the articvlation of its reasoning.?

DELIBERATION

3. Rule 986is of the Rules confers upon the Chamber the power to enter 2 judgement aof
acquittal on any counts in the indictment where there is insufficient evidence to sustain a
conviction, The clear wording of the Ruole and the settfed jurisprudence implies that the
jurisdiction is restricted to orders for judgment of acquittal on counts in the mdictment, and
not paragraphs® When considering Rule 985is motions, Chambers have in some instances

found that there is sufficient evidence to sustain conviction on a count in the indictment yet,

: Jogcph Narorera's Motion For Finding of Ho Case to Answer pursuant to Rule 73 af the Rules of

Procedure and Evidence, Niled 17 Tanuary 2008; Joseph Mrirorera's Reply Briel: kotion for Finding of No Case
to Answer, filed 4 Fohouary 2008,

1 Submission of Edovard Karemera in Respunse to the Request of Joseph Marorera Entitl=d "kMotion for
Finding of Mo Case to Answer™, filad 31 January 2008.

! Proscoutor’s Consolidated Bespomse on No Case 1o Andwer Issue, filed § February 2008,

Sex Prosecutor v. Edowsrd Karemera, Mathiew Ngirwmpaire and Jaseph Mrivorera, Case Ho. ICTR-
GE-44-T (M Karemera ef afl. ™), Decision on Defence Motions for fudgement of Acquittal (TC), [ March 2008

| Sex for example, Prasecusion v, Bagosora er of., Case Mo ICTR-38-d41-T Decision on Motions for
Judpement of Acquiital {TCY, 2 February 2005 para, 8; Prosecution v.  Rwomakuba, Case Mo [CTR-98-44C-T,
Drecision ont Defence Motion for Judgement of Acquital {TCY, 28 Qcirber 2005, para. 8, Prosecmtion v
Meovumyl, Case No ICTR-2000-35A-T, Decision on Thargisse Muvunyi's Molion for Judgement of Acguiral
pursuznt o Rulc 840 (TC} 13 Ocwber 2005, pars. 39,
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nonetheless, ruled that the accused should not be called wpon to rebul cenain atlegations upan
which a conviction counld be based and for which ns evidence had heen adduced® The
Chambet considers that such rulings are consistent with Articles 1% and 20 of the Statute,
which oblige the Chamber to puarantee a fair and expeditious trial with full respect of the
tights of the accused, and by Rule 54 of the Rules which empowers the Chamber to make
grdets for the conduct of the trial. Such a decision has the effect of clarifying (he case which
the defence has to answer by eliminating allegations on which no convictions could be
entered hecause there was no evidence adduced by the Prosecutor during the presentation of
his case.

q. However, the Chamber considers that the promotion of a fair irial does not require a
paragraph by paragraph analysis of the indiciment to climinate any allegation on which
evidence las not been led, ar o evaluate the quality of evidence that has been adduced. In
any event, such an analysis is not appropriate to this case, where the indictment contains
inter-dependent allegations describing a series of events which seeks o cumulatively
establish a systematic, continuing criminal campaign.

3. In the present case, the Chamber has aleeady concluded in 115 Decision on the Accused
requests for judgement of acquittal under Rule 9§ bis that there is suMicient evidence to call
om the Accused to answer each count in the Indictment.

6. In his reply to Joseph Nzirorera’s Motion, the Prosecution concedes that it failed to
adduce evidence with regard to paragraphs 31.2, 4% and 63.1 in the [ndictment and applies to
withdraw them. The Chamber accepts that no evidence was led on these paragraphs and
makes the order accordingly.

7. Edouard Keremera submils that he has no case to answer to paragraphs 5, 15, 18, 19
and 20 of the Indictment for failure of the Prosecution to have led evidence on those
allegations. The Chamber notes that those paragraphs contain a general description of the
Prosecution’s theory as to the modes of paricipation and modes of responsibility of the
crimes allegedly committed ty the three Accused. Those paragraphs must be read in
eonjunction with other paragraphs of the Indicrment w which evidence has been hearnd,
Furnthermore the Chamber’s conclusion as to the forn of padicipation and liability of the

accused in the crimes 25 a matler for the Chamber to decide at the end of the tpal when

* Se for cxample, Prosecidor v Mpambara, No. ICTR-2001-65-T, Decition of the Defence s Motion for

Sudgement of doquiteal (TC), 21 October 20035, para. 7, Provecwsr v, Zigirariraza, Me ICTR-2001-73-T,
Deeizion on the Defence Motion Pursuanr ra 98bis (TC), 21 Februay2007, para 29 Proseewtor v Rukunda,
Mo, [CTR2001-10-T, Decision on Deferneg Moton far Judgemens of Acquirtal Purswanr te Rude B8 big (TC), 22
May 2007, pares. 7-9; Prosecitor v Ndiadlyimang of of, Mo, [CTR-2000-56-T, Dwcisian on Sefense Lotions for
Sudgement of Acquittal, {TC), 20 March 2007, para. 161
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assessing the evidence as a whole. In relation o the remaining paragraphs under challenge.’
Karemera's allegations are too generic and general to warrant any Further evaluation,
Morzover, concerning the allegations set out at paragraphs 68, 6% and 80 of the Indiciment,
the Chamber has already indicated in its Rule 98bis decision that the Prosecutor has led
sufficient evidence to call on the Accused to answer the counts to which these parapraphs
relate.

E.  [n addition to the paragraphs of the Indictment to which the Pmsecution concedes that
no evidence was led, Joseph Nzirormera moves the Chamber to consider seven other
paragraphs of the Indictment to which he would have no ¢ase to answer for Fallure of the
Prosecution to lrave adduced any evidence thereto.

9. In conducting ils review, the Chamber notes that many of the paragraphs which have
been challenged by the Accused contatn multiple allegations. The Chamber considers that, in
cases where saome evidence was led on part of 2 paragraph of the Indicoment, a finding of no
case o answer oa that paragraph would not he justiffad.

1%, The Chamber also notes that som# of the paragraphs challenged by Joseph Nzirorera
are linked to other paragraphs in the Indiciment on which evidence has been adduced. The
Chamber considers that in such cases, it will address this issue at the end of the case when
considering the evidence as a whole.

11. Relying upon thase principles, the Chamber wili address in tum the seven paragraphs

ideatified in Joseph Nzirerera's modion.

Para 32.2 Passing out ceremony

12.  Joseph Nzirorera submils that whereas a number of Prosecution witnegses testified
about the “swearing in™ ceremony for Kajelijeli alleged in paragraph 53 of the [ndictment, no
witness gave evidence of the “passing out” ceremony in Mukingo commune alleged in
paragraph 32.2,

13,  Wilness ANL testified that he attended the swearing in ceremony for Kajelijeli, where
Joseph Nzirorera addressed the crowd and that during this celebration there was a march-past
by the frteraharnee who had been selected. The Chamber does not consider that the pleading
must be interpreted to imply that both paragraphs refer to different events. Accordingly, the

testimony of Witness ANU could be considered in connection with the allegations i both

paragraphs.

? Edcuard Karemera refers Lo paragraphs 24.2, 33,2, 7, 40, 41, 55, 642, 68, 69 and 80,

Prosecutor v. Edouard Karemera, Mathieu Ngirumparse and Joseph Nzirorera, Case No. ICTR-5844-17 47
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Para 32.4 Ruhengeri Pacification Meeting

14.  Joseph Wxirorera submits that the Prosecution relied on a diary entry by Pauline
Myiramasubuko (admitted as exhibit P-224) 1o support is allegation in paragraph 32.4 of the
[ndictment tha: he participated in a pacification meeting in Ruhengeri on or about & May
1994 and since it was not subject to cross-examination it cannot be psed as the basis of a
conviction unless corroborated.?

15. The Chamber considers thar there is no genera] rule requiring comoboralion for
documentary evidence, and that the Prile decision relied on by Nzirorera in his Motion is
distinguishable, as it relates 1o convictions based solely or in a decisive manner on the
deposition of an individual whom the aceused had no opporiunity to examine.’ However, the
presence or absence of comoboretion or other supporiing material may, subsequently, become
refevant when the Chamber is considering whether there is proof beyond reasonable doubt,

which is a marter to be addressed considering the evidence of both Parties as a whole,

Para 46 Attendance of Accused at Préfess meeting

16. Joseph Nzirorera submits that the Prosecution led no evidence that he or his co-
Accused participaled m a meeting of prffers at the Hétel des Diplomates on 11 April 1994, as
alleged in paragraph 40 of the Indictment.

17.  Paragraph 40 contains a number of zllegations relevant to the overall case against the
Accused, including their alleged participation in a jomt criminal enterprise to commit the
crimes for which they are charged. Some Prosecution witnesses testilied that they anended
the meeting. They testified to 15 content, the presence of various members of the Interim
Gavernment and prifers, and the delivery of security repors, as alieged in the Indictment'®,
Prosecution witnesses also gave evidence as to the presence of the Accused and their
participation in activities at Hotel des Diplomates on or around that date.'' Accordingly, the

Chamber considers that evidence was led on this paragraph.

' Mzircrera’s Reply Brief, para 29 citing Prosecuror v Priic er of, Case Mo, [T-04-74-AR 736, Deuision

on Appeals Agminst Deuision Admiding Transeripn of Jadrenko Priic's Questioning into Evidence (TT), 23
Movember 2007, para 59 {#ic).

s Frosecuror v, Friic et af, Cize No. IT-04-74-AR73.6, Decision on Appepls Against Decision
Admitring Transgripl of Jadranko Friic's Queslioning inta Evidence (ACY, 23 November 2007.

" Witness HH, T. 9 Movember 2006 pp. 13-15; Wimess QRG T, 19 Tuly 2007 pp. 23- 29; Exhibi I3,
HZ231 admitted |A71072G05.

1 In regard W the presence and activities of the accused a the Hosef Der Piplomages on or aboot 14 April
1994 see paragraph 38 of the Indictment apd the following trial manscripts: Winess G, T. 11 Oclober 2005 pp.

Prosecuior v. Edouard Karemera, Mathieu Ngirumpatee and Joseph Nzirorera, Case Ho, ICTR-88-44-T 57
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Paras 50 and 59 Kabuga Meeting in Gisenyi and Fund Raising Meetings in Gisenyi

18, Joseph Nzirorera contends that the Prosecution led no evidence conceming paragraph
50 of the [ndictment, in which 1t was alleged that Félicien Kabuga organized a meeting in
Gisenyi on 25 April 1994 to create a Fonds de D¥éfense Mationale. He also contends that the
Prosecution led no cvidence on the Accused’s participation in Hutu Power fundraising
meztings in {Giscnyi, as aileged in paragraph 59 of the Indiciment,

19. Both of these paragraphs allege fundraising to support militia antacks against the Tursi
population in Gisenyi. Whilst no evidence was adduced on some of the allegations in these
paragraphs, the Chamber recalls that evidence was led conceming a fund raising meeting at
the “Palais MRHD™ in Gisenyi on 20 June 1994, at which 7 mullion frangs was collected 10
suppor the army.'* Further evaluation of the quality of the Prosecution evidence to prove the
allegations set out in paragraphs 50 and 59 of the Indictment is premature and unwarranted at

this stage.

Para 62,11 Telephone crlls by Nzirorera

20. Joseph Nzirorera contends that no evidence has been led that he made telephonc calls to
the Mukingo commune office or sovs-préfecrure office in Busengo as alleged under
paragraph 6211 of the Indiciment.

21. Mukinge and Busenge are in Lhe Ruhengeri préfecture. Paragraphs 62.1 to 62.12 make
inter-dependent allegations on a series of events describing a systematic, continuing
campaign against the Tutsi in Ruhenged préfecture try Joseph MNzirorera. The Chamber
recalls that evidence was led on anacks apsinst and kiliings of Tusi in Rubengeril3, and
considers that it would be inappropriate to isolafe paragraph 62.11 at this stage of the

proceedings.

Para 62.12 Nrrerera responsibillty for Court of Appeals attack
22.  Joseph Nzirorema contends that it cannot be established from the 1estimony of the two

Prosecution witnesses who gave evidence concerning paragraph 62 12 of the Indiciment 1hat

56-57, 1§ October 2005 pp. 28-31, 35-36 and 25 October 2005 pp. 44-46; Witnags T, T. 30 May 2004 p. 14, Sex
also hearsay witnesoes: Witness HH T, & Nuvember 30806 p. 14, Winess ALG, T, 2 Wovember 2006 pp. 64-66;
Witness UB, T. 27 February 2006 pp. 4344, 57,

i Witness XBM, T. 4 July 2006 pp. 5.

" See for example, Witness GAY, T_ 4 Oetober 2007 pp, 4147, Witness GBU, T. 4 Dacember 2006 pp.
2. 77, Witnege ANL, 1. 13 June $007 pp. 14-35; Witness UB, T. 22 February 2006 p. 38; Wimess ANLU T 13
June 2007 p. 21 and T. 18 June 2007 pp. 41-46; Wilnews GBU, T 4 December 2006 p. 38,
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he, emong others, gave orders to atack the Ruhengeri Courl of Appeal, that he knew of the
attack either before or aferwards, and that he failed to prevent the amtack or punish the
Mukingo [nterahamwe for it.

23, Paragraph 62.12 is part of the cumulative allegations on attacks in Ruhengeri described
from paragraphs 62.1 13 62.12 of the Indictment. For the same reasons a3 discussed above, it
would be inappropriate to isolate, at this stage of the procesdings, that paragraph from the

other paragraphs describing the whole event.
FOR THE ABOVE REASONS, THE CHAMBER
1. GRANTS in part Joseph Nzirorera's Motion;

II. DENIES Edouard Karemera's Motion in its entirely,

III. ORDERS the Prosecution o amend the Indictment in order 10 remove paragraphs
31.2, 49, and 63.1 to which no evidence was led.

Arusha, 19 March 2008, doue in English.

V A_U_'————-—
Dennis C. M. Byton (iberdag Gusmve Kam %rﬁ

Presiding Judge Judpe Judpe
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