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1. The appeals Chamber of the International Criminal Tobunal for the Prosecution of Persons
Responsible for Genocide and Other Serious Violations of international Humanitanan Law
Committed in the Territory of Rwanda and Rwandan Cilizens Responsible for Genocide and Chher
Such Yiolations Committed in the Terrtory of Neighbouring States between 1 january 1994 and 3!
December 1994 (“Appeals Chamber” and “Trnbunal”, respectively) is seized of appeals by
Athanase Seromba and the Prosecutron against the Judgement and Sentence rendercd by Tnal
Chamber I of the Tribunal on 13 December 2000 in the case of The Prosecufor v. Athanase
Seromba (“Trial Judgement™) !

I. INTRODUCTION

A. Background

2. Alhanase Seromba was bom in 1963 in Rulziro Commune, Kibuye Prefecture, Rwanda ® In
April 1994, the relevant period covered in the Indictment of 8 June 2001 (“Indictment™), he was a

priest at Nyange parish, Kivumu Commaune, Kibuye Prefecture

3. The Tral Chamber convicled Althanase Seromba pursuznt to Anicle 6(1) of the Statule of
the Tribunal {*Siatute™} for aiding and abeiting genocide and erimes against humanity against Tuts
refngees who had sought refuge at Nyange parish in order 10 escape atiacks perpetrated apainst the
Tutsis.! The Trial Charaber found that Athanase Sergmba held discussions wilh the communal
authorities and aceepted their decision to destroy the Nyange church, which resulted in the death of
at least 1,500 Tutsi refugees.” The Trial Chamber found that he gave advice to 2 bulldozer driver
and by his ulterances encouraged him to destroy the church.® The Trial Chamber found that by his
acts, Alhanase Seromba aided and abetted the killing of Tutsi refugees in Nyange chureh

4. The Toal Chamber further determined that Athanase Seromba prohibited refugees from
getting food from a banana plantation belonging to the panish and had ordered gendarmes to shoot
at any refugee who ventured there.® It alse found that he refused to celebrate mass for the Tutsi

refugees at Nyange church® and cxpelled Tutsi employees and refugees from Nyange parish and the

' For case of refezence, Iwo annexss ane appended o 1his Judgement: Annex A Procedural Background; Annex R
Ciled MatenialsTefined Tezrus.

? Trial Judgement, para. 6,

? Trial Judgement, paras. 36-38.

! Trial fudgement, paras. 44, 54. '

* Trial Judgement, paras. 268, 285, 334, 364. The Appeals Chamter notes that the Trial Chamber at times referred o
more thare 1500 Tulsi refogees {para. 334}, and at times (o of feast 1,300 Tuisi refugees (para. 283} Throughout this
Judgement, the Appeals Chamnber will therefore refer o approsimately 1500 Tulst refugnes.

* Trial Judgement, paras, 269, 364, 365

 Trial Judgement, paras. 334, 335, 337, 338. Pm

" Trial Judgement, paras. 93, 323,

! Trial Judgement, paras. 167, 323
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presbytery, some of whom were subsequently killed." The Trial Chamber found that by these acts,
Athanase Seromba assisted in the killing of Tutsi refugees as weil as in the commission of acis

. . . 1
causing serious bodily or mental harm.

3 For these crimes, the Trial Chamber convicted Athanase Seromba of aiding and abetting the
crimes of genocide (Count 1) and extermination as a crime against humanity (Count 43."2 The Tral
Chamber dismissed the alternative charpe of complicity in genocide (Count 2) in light of his
conviction for genocide,” and acquitted him of the charge of conspiracy to commit genocide
(Count 3)."* The Trial Chamber sentenced Athanase Seromba 1o a single sentence of fifteen years

imprisonment. "

B. The Appeals

6. Athanase Seromba presents ten grounds of appeal. He alleges defects in the form of the
Indictment and vielations of his right (o 4 fair Lrizl, errors in the assessment of the evidence, as well
as emors relating to his convictions pursuant to Article 6(1) of the Statule, the application of
Aricles 2 and 3 of the Statute, and sentencing. He requests that the Appeals Chamber overlum his
convictions and senlence and order his immediate release. In the allemative, he requests that his
cas¢ be remitted 10 a differently composed Tnal Chamber. '* The Prosecution responds that all
gronnds of appeal raised by Athanase Seromba should be dismissed.’

7. The Proseculion raises three grounds of appeal challenping Athanase Serumba’s acquitial
for planning, ordering, and commitiing genocide as well as exterminalion as & crime against
humanity, as well a8 his acquitial for conspiracy 0 commit gefiocide. It requests that the Appeals
Chamber convict Athanase Serombe for these crimes and increase his sentence aceordingly.'®
Independently of Lhese 1wo grounds of appeal, the Prosecution requests that the Appeals Chamber
increase the sentence imposed on Athanase Seromba for aiding and abectting genocide as well as

exlermination as a come against humanity to imprisonment to a tenn within the range of thirmy

¥ Trial Judgement, paras. 114, 201, 202, 324, 325, 332,

" Trial hedgement, paras. 328, 331, 332, 335, 336, 336,

Y Trial Judpemenl, paras. 342, 371, 372,

"* Trial Judgement, paras. 343, 372,

" Trial Judgement, paras. 351, 372, ,g)
" Trial Judgement, p. 104, Chapter V1 (Dispasition).

¥ Seromba’s Natice of Appeal, p. 10; Seromba’s Appeilant's Dirict, p. 57,

' Prosecution’s Responilent’s Brief, para, 213.

¥ Prosecution’s Notice of Appeal, paras. 1-1%, 20; Prosecution’s Appellant's Buief, paras—3, 4; 17-99, 154
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years to life.”® Athanase Seromba responds that all grounds of appeal raised by the Prosecution
should be dismissed.™

8. The Appeals Chamber heard oral submissions regarding these appeals on 26 November

2007,
b

" Prosecution’s Notice of Appeat; paras [ ¥ Tacgecution’s Appeilant’s Brief, paras. 4, 100-154. -
0 geromba’s Respondent's Brict, pacas. 13-132.




049/H
II. STANDARDS QF APPELLATE REVIEW

0. The Appeals Chamber recalls the applicable standards of appellaie review pursuant to
Aricle 24 of the Statute. The Appeals Chamber reviews errors of law which mvalidate the decision

of the Trial Chamber and errors of fact which have vccasioned a miscarriage of justice.

10.  As regards errors of faw, the Appeals Chamber has stated:

Where a parly alleges thal thers is an ercor of law, that pany must advance arguments in support of
the sabmmission and explain how Lhe emor invalidates the decisioh. However, if the appellant’s
arguments do nor support the contention, that party dies pot sulomatically Jose il poinl since the
Appeals Ch.a.mt-cr may slep in and, for other reasons, find in favour of the contention that there is
an emor of law.

11.  As regards emors of fact, it is well established Lhat the Appeals Chamber will not lightly
overlum findings of fact made by the Trial Chamber:

Where e Defonce alleges an erroncous Gnding of fact, the Appeals Chamber nust give deference

Ly the Trial Chamber that received the evidence af tial, and il will only intedzre in those Tindings

where no reasonable der of Fact could have reached the same lnding ot where the finding ix

whelly emoneous. Funthemmore, lhc grraneous finding will he tevoked or cevised ondy if the eroy
pecasioned a misvarriage of justice. ™

The same sandard of reasonableness and the same deference to factual findings of the Trial
Chamber apply when Lhe Prosccution appeals against an acquitial, The Appeals Chamber will only
hold that an error of fact was commitied when it determines that no reasonable trier of fact could
have made the impugned finding. However, considering that it is the Prosecution that bears the
burden at nial of proving the guilt of the accused beyond reasonable doubt, the significance of an
error of fact occasioning a miscarriage of justice is somewhat different for a Proseculion appeal
against acquitial than for a defence appeal againsi conviction. A convicled person must show that
the Tral Chamber's factual errors create a reasonable doubt as to his guilt. The Prosecution must
show that, when account is tiken of the emors of fact commytted by the Tral Chamber, all
reascmable doubt of the convicted person’s guilt has been climinated

12 A pany cannot merely repeat on appeal arguments that did pot succeed at trial, unless it can

demonstrate that the Toal Chambet's tejection of those argmments constituted an ermor warranting

M See Mahimana ef al. Appeal Judgement, para. 11; Simba Appeal Judgement, para. B; Blugojevic’ and Jokicd Appeal
Tudgement, para, 4, to. i4 {recailing ]unaprl.ldr:ﬂbc under Article 25 of the WCTY Suatute and under Anticle 24 of the
Siatute],
* See Gacwmbitsi Appeal Judpement, para. 7, quoling Niakiratimana Appeal Judgement, para. 11 (fooinotes omitted).
See alro Mutnimana Appeal Tadgemenl, para. 7, Kajelifeli Appeal Tudgement, para. 5; Scakid Appeal Judgemenl, para.
8', Vanlievic Appeal Judgement, para. 6.

N Cacumbitse Appeal Judgement, para. 8, quoting Arsere Appeal Judgement, para. 40 {footnoles omitted). See alio
Muiumana Appeal Judpement, para, ¥, Kajelifell Appeal Judgement, para. 5.

er @l Appeal Judgement, para. 13; Rungonda Appeal Judgement, para. 24, Bopilishema Appeal Judgement, —

paras. 13, 14,
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the intervention of the Appeals Chamber.” Arguments which do not have the potential to cause Lhe
impugned decision to be reversed or revised may be immediately dismissed by the Appeals

Chamber and need not be considered on the ments.

13. In onder 1or the Appeals Chamber to assess arguments on appeal, the appealing parly must
provide precisc references to relevant transcopt pages or paragraphs in the decision or judgement to
which the challenge s made.?’ Further, the Appeals Chamber cannot be expected (o consider a
parly’s submissions in delail if they are obscure, contradictory, vague, or suffer from other formal
and obvious insulficiencies.™ Finally, the Appeals Chamber has inherent discretion in selecting
which submissions merit a deuiled reasoned opinion in writing and will dismiss arguments which

are evidently unfounded without providing detailed reasoning. ™

b

Y Simbe Appeal Judgemenl, paca. 10 Muhimara Appeal Tudgement, para. 9; Mdindabahizi Appeal Judgemenl, para.
11; Gacrnbitsi Appeal Judgement, para, 9, Miyitegeta Appeal Judgement, para. 9. See glio Stakic Appeal Judgement,
para. [1; Nalewiic’ and Martinovic Appeal Judgemend, para. 11,

Nahimana et al. Appeal Tudgement, para. 16; Simba Appeal Judgement, para. 10; Mwhimana Appeal Judgement,
para. % Neindabahizi Appeal Judgemenl para. 11; Kajelifeli Appeal Judpement, pata. & Mkirutimona Appeal
Judgement, para, 13, See alse Shakic Appoal Judgement, para. 11; Naletilie? und Martinovid Appeal Judgement, para. 13,
** Praciice Direction on Formal Requirements for Appeals from Judgement, para. 4(b). See aise Nahimana et al. Appeal
Judgement, para. 16 Simba Appedl Judgement, para. 11; Mahiruna Appeal Fudgement, para. 10, Ndindabahizi Appeal
Tudgement, para. 12; Gocembitn Appeal Judgement, para. 10, Kagjelifeli Appeal Judgement, paca. 7, Siakic’ Appecal
Judgement, para. 12; Vasiffevicd Appeal hidpement, para. 11,
® MNahtmana ef al. Appeal Tudgemeny, para. 18, quoling Vasiffevic Appeal Judgement, para. 12; Simba Appeal
Judgement, para. L1, S¢e alro Muhimana Appeal Judgement, pama, 10; Wdindobahizi Appeal Judgemont, para. 12;
Nerlerilic” and Mortinevid Appeal Judgemenl, para, |4 Kgjelifeli Appeal Judgement, pera, 7.

B Muhimaona et al. Appeal Judgement, para. 17; Simba Appeal Judgement, para. }1; Muhimana Appeal Judgement,
para. 10 Gacambion Appeat Judgement, para. 10, Egfelijeli Appeal dgemenl, paia. I Nisiiegeka Appeal Judgement,
para. L. See also Stakic Appeal Judgement, para, 13; Blafkis Appeal Judgement, para. 13




647/H
III. THE APPEAL OF ATHANASE SEROMEA

14, The Appecals Chamber will now tum to the grounds of appeal, generally in the order
submitied by Athapase Seromba, not necessarily in the order warranted by the seriousness of the

criminal conduct as found by the Trial Chamber.

A. Alleped Yiolation of the Right to a Fair Trial {Ground of A

15.  Athanase Seromba submils that his trial was unfair becaase the Toal Chamber ordered that
should he choose to testify, he must do so before the Defence called its last remaining witness.™ He
also argues that the Trnal Chamber erred in law by closing the presentation of the Defence evidence
without waiting for the outcome of his appeal from a decision of the Bureau, which had denied his
motion for disqualification of the Judges of the Trizl Chamber * According to Athanase Seromba,
these decisions violated tus rights under Articles 2001} and 20{4) of the Siatute to adeduate time and
facilities for the preparation of bhis defence, 10 eguality of anns, and to the attendance and
examunation of witnesses on his behalf under the same conditions as witnesses against him, as well
as his rights under Rule $5(A) and (C) of the Ruies of Procedure and Evidence of the Tribunal

{“Rules™) to call witnesses and to appear as a witness in his own defence. ™

16.  The Prosecution responds that Athanase Seromba has presenied no evidence of a violation
of any of s nghts by the Tnal Chamber warranting invalidation of the Tnal Judgement on
appeal.” It claams that the Tnal Chamber correctly exercised its authonty, pursuant to Rule 90(F) of
the Rules, in requiring Athanase Seromba to tesufy before another Defence witness. ™ According to
the Proseculion, the provisions of Rules 48, 85, and 98 of the Rules, as interpreted in the
junsprudence of the ad koec Tribunals, confirm that an accuscd has ne absolate rght to testify at the
end of the Defence case.” The Prosecution further submits that the Trial Chamber provided
Athanase Serpmba with all necessary facilities for the preparation of his defence, and that i1 took

appropriate measures in order to ensure the continuity of the trial without vanecessary dlﬂﬂ}".ﬂﬁ

17 Towards the close of the Defence case, an 21 Apoi 2006, the Tnal Chamber ordered Lhat if
Athanase Seromba wished to testify, he must do so on 24 April 2006.” The Trial Chamber noted
that the only other remaining witness, Witness PS2, would be heard by video-link on 26 April 2006,

® Seromba’s Nutice of Appeal, para. 8; Seromba’s Appellant's Briel, paras. §-13. @ *
M seromba’s Notice of Appeal, para. 8; Seromba’s Appellant’s Brief, paras. 10, 14, 17.
# Strﬂmba s Notice of Appeal, para. 9, Seromby's Appeliant's Brief, paras, 5-7, 15-17,
* Prosecution's Respondent's Brief, paras. 26, 86; AT. 26 November 2007 pp. 60, 67,
M Prosecution's Respondent’s Bricf, paras. 44-51; AT. 26 November 2007 p. 59
* Prosecution’s Respondent's Brief, paras, 52-6%; AT. 26 Nnvcmb-er EILIJ? p. 38.
* Proscmion’ s R jadeuess Beief,pamas. 64.85. —ommm e m e
T 21 April 2006 p. 1.
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pursuant to its Decision of 20 April 2006.>* The Trial Chamber noted that scheduling Athanase

Seromba’s testimony for 24 and 25 Aprl 2006 was pecessary to ensure the completion of the tnal
by the previously-agreed date of 27 April 2006 The Defence did not object to the Trial
Chamber's ruling at that time. However, on 24 Apnl 2006, the date on whach Athanase Seromba
was scheduled to testify, the Diefence requested reconsideration of the Trial Chamber’s order.*
After hearing the oral arguments of both parties, the Trial Chamber denied the mation for

reconsideration and further denied the Defence request for certilication to appeal that decision. *!

18.  Following the Trial Chamber’s tulings on Athanase Seromba’s motions for reconsideration
of its order of 21 Aprl 2006 and cermification for appeal, the Detence filed a motion before the
Bureau for the disqualification of all three Judges of the Trial Chamber.™ On 25 April 2006, the
Bureau denicd the motion. On 26 Aprl 2006, Athanase Sernmba filed an appeal from that
decision before the Appeals Chamber.*® When the 1ial continued on 26 Apdl 2006, with measures
in place for the testimony by video-link of Witness P52, the Defence declined 1o examine the
witness on the ground Lhat its appeal from Lhe decisicn of the Burcau was pending before the
Appeals Chamber.” The Trial Chamber, after hearing the partics, denied the Defence request to
suspend the proceedings.* Tt subsequently requested the Registry, pursvant 10 Rule 54 of the Rules,
to notify Athanase Seromba that he was required to be present at his tnal in order o inform the
Tral Chamber whether he wished to 1&4::5*&[’:,'.'ﬂr When Alhanase Seruvmba chose not 1o appear, the
Trial Chamber concluded that

[1ln view of the fact that the Defence does nol have the — does not intend 1o hear e Accused, the
ooly decision that the Trial Chamber can lake, is b node that the Accused refuses Lo appear, and as
a resait be is walving his right to testify belore the Trial Chamber. So we can ooly reach the
canchusion thal the Trial Chamber no longer has any further wilnesses (o hear and thal the Defence
case closes Wilay, on the 277 of Apeil 2006.4

" T. 21 April 2006 p. 1. See Décision relative & la requite de la défense anx fins de recueilliv les dépositions du iémoin
P52 par vaie de vidfoconférence, 20 Apdl 2006,

FT.21 Apnl 2006 p. L. See T, 12 Apeil 2006 pp. 6-7.

¥ Requéle en extrime urgence auy fing de reconsidévation de fa décision du 21 Avril 20086 concernant la comparution
de P'ecutsd on qualité de témain, 24 April 2006,

T 24 Apnl 2006 pp. 5-6.

Y Requéte en extréme urgence aux fins de récusotion des Juges Andrésia Vaz Gustave Kom, et Karin Hokborg, 24
April 2006 and Acte Nectificatif de b Requéte en Exiréme Urgence de la Défenge, 25 Apml 2006.

4 Decision on Motion for Disqualification of Judges, 26 April 2006.

* Reduéte d'appel de lu Défense contre lo décision du Bureau rendu le 25 avril 2000 relative d ta récusaiion des Juges
Andrésia Var, Gustave Kam, el Karin Hekborg, 26 April 2006, The Appeals Chamber dismissed this appeal on the
basis that Athanase Seromba had no right of appeal against a decision of the Burcau, See Decision on [nierlocilory
Appeal of a Bureau Decision, 22 May 2006, para. 7.

T 26 Apnl 2006 pp. 4-5,

T 26 April 2006 pp. 15-16. ) g_
- 9T 26 April 2006 pp 8, 16, S/

T 27 April 2% p. 4.
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1. Alleged Fror relating to the Right to Appear as a Witness

19. Athanase Seromba submits that the Toal Chamber viclated his right to appear as a witness
in his own defence by requicing that he estify pror o the testimony of Witness P52 if he wished o
tcstify,‘g The Appeals Chamber notes that in the Galic case, the ICTY Appeals Chamber considered
whelher the Tral Chamber had violated Stanislav Galid's right to a fair tnal by requinag him to
testify prior to the appearance of expert witnesses for the Defence.” It held that while it had been
the practice of the ICTY to allow an accused to determine when to testify, this had not crealed an
enforceable dght to choose when to testity or speak at ong's own trial.”' Rather, the ICTY Appeals
Chamber concluded:

Trial Chambers have discretion pursuant 1o Rule %XF) of the Rules 1o determine when an accused
may Lestify in his own defence, bul this power must neverdheless be exercised with caution as it s,
inn principle, for both parties to structure their cases themselves, and 1o ensure thal the rghis of the
accused are respected, in particular kis or her right (o 2 fair trial **

The Appeals Chamber adopts this holding™ and tums to consider whether, by requiring Athanase
Seromba to testify before Witttess PS2, (he Trial Chamber unreasonably interfered with his nght to
testify, and whether, consequently, his right to a fair trial was violared.

20. In the present case, the Trial Chamber directed Athanase Seromba to testify before his last
witness, if he intended to testify in his defence. The Trial Chamber considered judicial economy
and the interests of justice, taking into account the technical problems which led to the scheduling
of the video-link testimony of Witness PS2 on 26 April 2006 and the completion of the tral on 27
April 2006, which had been set in agreement with the parties.* The Trial Chamber’s deciston to
call Athanase Seromba o reslify before Witness PS2 was a reasonable measure taken to aveid
unnecessary delays in the proceedings while accommodating his late request that Witness PS2 be
allowed [o testify by video-link from Souwth Africa. In addition, the Trial Chamber stated that it

* Seromba's Appellant’s Brief, paras, 7, 9-11

5 Gali¢ Appeal Judgement, paras. 13-23.

H Gulic Appeal Todgement, para. 19.

5 Gali¢ Appeal Judgement, para. 20.

* The Appeals Chamber is not persuaded by Athanasc Scromba’s suggestion Lhal he has a rght 10 testily last because
he “is from a civil law syster in which the nght (o tostily as a last witness is regarded as a cardinal prineiple in cominal
poceedings”. Seromba's Appcllant's Rocf, para. L. The Tribunal is not bound to follow Ibe practices of any muticulae
naljonal jurisdiction. Moarcaver, as the ICTY Appeals Chamber has observed, there cxisls no andlom praclics ameng
nalional jurisdictions a5 W when an accused is entitled to testify, See Galie Appeal Judgement, para. 13

*T. 24 April 2006 p. 6:

The Trial Chamber, cut of concern for an efficient management of the wal, and in e interest of
justice, baving Laken iato account technical problems connecled with the hearing of the last
Defence witness, P52, scheduled for next Wednesday, merely reverted -- or vaned, sorry. the
sequence of appearance of the said witness in order to comply with the date set for the closing of
the Defence case, which is scheduled far 1the 27h of Apeil 2006, jointly agroed upon by the parties
and the Trial Chamber — of, and the Hench. - m— e 'g-

-
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would allow Athanase Seromba to take the stand a second tme after the lestimony of Witness PS2
to give him an opportunity Lo respond to evidence of Witness P$2.* However, Athanase Seromba
refused 1o testify and his counsel refused to examine Witness PS2 on the scheduled dates.™
Neveriheless, the Trial Chamber informed the Defence that it was willing to give Athanase
Seromba an opportunity to lestify up until the time of the parties’ closing arguments.”’ Athanase
Seromba was also permitted to address the Tral Chamber following the closing arguments of the
Defence.® In these circumstances, the Appeals Chainber is not satisfied that the conditions that the
Trial Chamber placed on ithe Defence unreasonably interfered with Athanase Seromba’s right to
testify and violated his right to a fair trial.

2. Allered Erors relating to the Taal Chamber’s Eefusal 1o Suspend Proceedings and its
Deciaration that the Defence Case was Closed

21, Athanase Seromba submits that, as a result of the Toal Chamber's refusal 10 suspend the
trial proceedings, “the faimess of the trial was imeparably affecled to the detriment of the Appellant
because he could not properly rest bis case, and that he was compelled by the Chamber o rest his
case 5o that it could hear the Prosecutor's Closing Brief and the Defence Closing arguments.”™
While neither the Statute nor the Rules provide for the suspension of a wial while a motion for
disqualification is being considered, an accused may request a suspension of proceedings while a
motion for disqualification is pending.™ The Trial Chamber’s decision on whether or not to suspend
a trial while a motion for disqualification 15 pending is a discretionary one.™ The Appeals Chamber
will reverse such a decision only upon a showing of abuse of discretion resulting in prejudice ™

Athanase Seromba has failed to show such abuse of discrelion by the Tral Chamber.

22, In the presnint case, Alhanase Seromba sought a suspension of the proceedings afier his
motian for disqualification had been finally decided by the Bureau. As the Appeals Chamber later
held, Athanase Seromba had no nght to appeal from a decision taken by the Burean pursuant Lo
Rule 15(B) of the Rules, and his appeal was therefore inadmissible.”’ The Appeals Chamber is
sausfied that the Trial Chamber acled well within its discretion in refusing to suspend the
proceedings, pending Athanase Seromba’s improperly fled appeal. Accordingly, the Appeals
Chamber f{inds no error in the Tnal Chamber’s decision (o declare the Defence casc closcd after the

BT 24 April 2006 p. 6. )é'
T, 26 April 2006 pp. 4-6, 10-15; T. 27 April 2006 p. 4.

YT, 26 April 2006 p. 16

ST 28 June 20046 pp. 35-36.

¥ Seromba’s Appellant’s Brief, para, 14.

& See Galic Appeal Judgement, para, 33,

8! See Gati Appeal Judgement, para. 3%,

% Gaeumbiii Appeal Judgement, paa. i9, 1efeniog 1o Semanza Appeal Judgement, para. 73. - -
*! Decision on Interlocutory Appeal of 2 Bureau Decision, 22 May 2006, para. 7.
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Defence refused to proceed with its scheduled examination of Witmess PS2 and after Athanase

Seromba refused 1o appear before the Trial Chamber in person (o stale whelher he wished to 1estify.
3. Conclusion

23.  For the foregoing reasons, this ground of appeal is dismissed in its entirety.

(et

. e e = = —— -
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B. AMWeged Errors relating to Defects in the Indictment (Ground of Appeal 2}

24, Atftanase Scromba submits that sixtcen of the fifty parzgraphs in the Indictment contained
allegations of a general nature and argues that i is “incomprehensiblie and inadmissible™ that the
Trial Chamber delivered its judgement on the basis of this Indictment. He assens that since the
“core and substance” of the Indictmenl contained allegations of a general nature, it did not enable
him to make a full answer and defence.® Athanase Seromba claims that the Tral Chamber
committed ermors of law and fact by failing to find the Indiciment defective and by proceeding to

issue its judgement on the basis thereof.®

25, Athenase Seromba submils that paragraphs 5, 6, 7, 8, 11, 14, 15, 16, 17, 18, 24, 32, 33, 34,
35, 45, and 50 of the Indictnent were defective.$’ He recalls that the Trial Chamber found the
allegations in paragraphs 5, 18, 24, 32, 33, 34, 35, 4%, and 50 of the Indictment o be of a general
nature and did oot consider them in its faciual I.‘im:iing:a."IH However, he argues, Lhe Trial Chamber
emed by not finding paragraphs 7, B, 11, 14, 15, 16, and 17 of the Indictment defective because, as

ke had argued in his final wrial brief, these paragraphs were vague and irrnprrna{:i1«:15:.‘5"“I

26, In response, the Prosecution submits that thus ground of appeal should be summarily
dismissed.™ It arpues that Athanase Seromha alleged defecis in his Indictment for the first time in
his fina! triel brief,”’ and that he had not objected to the alleged lack of notice when evidence of the
relevant materal facts was being tendered, or at any stage during the trial.”> The Prosecution
contends that Athanase Seromba did not provide a reasonable explanaucn, either in his final trial
brief or in his Appeliant’s Brief, for his failure 1o raise lhese alleped defects al the ume the evidence
was introduced or as soon as possible thereafier.” The Prosecution Farther contends that A lhanase
Seromba does not identify any defects in the Indictment on appeal, nor make any arguments with
regard to any prejudice he might have suffered in Lhe presentation of his defence, due to the alleged

lack of notice,”™ ;Zﬂ

* Seromba’s Appellant’s Boef, para. 35
@ Seromba's Appellant’s Brief, para. 35.
™ Seromba's Appellant’s Brief, para. 53.
" Seromba’s Appellant's Brief, paras. 32, 33, 52. Athanase Seromba tenders no argument in relagion o hig assertion
thnI pdragraph 6 of the Indictment ig defective.
Sﬂumba s Appcllant’s Bocf, para, 33,
Semmha s Appellani’s Brief, para. 32,
™ Prosecution's Respondent’s Brief, para. 91.
! Prosecution’s Respondent's Bricf, para, 83,
" Prosecution’s Respondent’s Bricf, para, 90,
quucuuc-n 5 Respordent’s Brief, para. 2. Co
™ Prosecution's Respondent's Brief, para. B&,
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27.  The charges againsl an accused and the material facts supporting those charges must be
pleaded with sufficient precigion in the indictment 50 as to provide notice to the accused.”” Criminal
acts that were physically commitied personally by the accused must be spevifically set fonh in the
indictment, including where teasible “the identity of the victim, the tme and place of the events and
the means by which the acts were commilied”™ Where it is alleged that the accused planned,
instigated, ordered, or aided and abetted in the planoing, preparation or execution of the alleged
comes, the Prosecution is required to wdentify the “particolar acts™ or “the particular course of
conduct” on the part of the accused which forns the basis for the charges in question.” The
Appeals Chamber has held that an indictment must be considered as a whole.™ Where an
indiciment contains some alleparions of a general nature, this alone does aot render it defective.
Other allegations in the indictment may sufficiently plead the material facts underpinning the

charges in the indictment.

28. In the present case, the Trial Chamber found that paragraphs 1, 5, 18, 24, 32, 33, 34, 35, 45,
and 50 of the Indiciment were of a general nature and did not lake thern into account when making
its factual findings.” Athanase Seromba however argues thal paragraphs 7, 8. 11, 14, 15, 16, and 17
of the Indictment were also defeclive, The Appeals Chamber notes that the Tral Chamber took into
consideration Athanase Seromba’s submissions in relation to the alieged defects in the Indiciment

and conclyded as follows;

[Tihc arguments rainsd by the Defcnce do pot poomil the coaclusion that the Indiclment contains
defects thal might have warranled an amendment. The Chamber therefore disinisses the Defence
ellegations that the Lndiciment is defeclive and accordingly, finds (hat there are no grovnds for
reopening Lhe hearing.™

The Trial Chamber funther concluded, with megard to paragraphs 7, 8, 11, 14, [5, 16, and 17 of the
Indictnent, that the issues raised by Athanase Seromba regarding the allegations in these

paragraphs were “unfounded™" and that the “material facts arc set forth both in the Indictment and

in the Prosecutor’s pre-trial briel which was disclosed to the Defence in a timely manner”’ 2

29.  The Appeais Chamber considers that an appellant who submits that he was not able 10

answer the charges against him because of a defective indiciment bears the burden of showing that

&

™ Simba Appeal Iudgement, para. 63, refeming to Mukimana Appesl Judgement, paras, 76, 167, 195, See also

Gacumbitsi Appeal Judgement, para. 49; Ndindubaefiz Appesl Judgement, pars, 16,

* Mubimana Appeal Tudgement, para. 76; Gackmbitsi Appesl Judgement, para, 49; Mtokirutimana Appeal Judgement,

para. 32, quoting Kuprefkid of of. Appeal Judpement, para. 89, See olvo Nfimdabohiz Appeal Tudzement, para. 16,
Mraperurg et af. Appeal Judgement, para. 23.

™ Gocambitsi Appeal Tudgsment, para. 123,

" Trial Judgement, paras, 23-35,

¥ Trial Judgement, para. 23,

* Trial Judgement, para. 22,

* Trial Tudgememn, para_ 22
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the indictment did not sufliciently plead the charges against him, or the matenal facts underlying
the charges, and that the Trial Chamber erronecusly found otherwise. Under this ground of appeal,
Athanase Seromba has not tendered any specific arpument (o show an errer in the Trial Chamber’s
finding that paragraphs 7, 8, 11, 14, 15, 16, and 17} of the Indictment were not defective. Moreover,
he has not specilied how the alleged defeets in the Indictment hindered the preparation of Tus case
and the presentation of his defence. In view of the foregoing, the Appeals Chamber finds that
Alhanase Seromba has not demoenstrated that, due to a defect in the Indictment, he lacked notice of

any charge or tnaterial fact that formed the basis of s conviction.

30.  Accordingly, this ground of appeal is dismissed.

oo
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C. Alleged Frrors relaling to the Cenviction for Genocide (Ground of Appeal 8)

3. The Trial Chamber found that by his words and actions on 12, 14, 15, and 16 Apnl 1994,
Alhanase Seromba aided and abetted the commission of killings and in causing serious bodily and
mental harm to the Tutsis who bad sought refuge in Nyange church doring the events covered in the
Indictment.” Having found that the victims of the crimes in question were Tutsis and thug merabers
of a proteeted group under Aricle 2¢2) of the Statute,™ that the artackers commitied the crimes
against them on ethnic grounds and with the intent o destroy them as an ethnic group.® and that
Athanase Servmba could not have been unaware of Lhe intent of the attackers to commut acts of
genocide against ithe Twisi refugees in Nyange parish,*™® the Trial Chamber concluded that the

Prosecution had proven that Athanase Scromba atded and abetted the crime of gtanﬂcide.”

1. Arguments relating 10 the Applicable Law

{2} Arguments relating to the Mode of Participation in the Crimes

32. Under the present ground of appeal. Athanase Seromba first sets out his understanding of
the “applicable law” regarding criminal responsibility under Aricle 6(1) of the Siatute, In
particular, he details his conception of the “five forms of participation” envisaged under Article 6{1)
of the Swatute and refers to the junsprudence of the two ad hoc Trbunals, which, i his view,
coplirms his intemrelation of the law.*™ Based on this, he submits that the Trial Chamber should
have First considered whether the Prosecution had provided proof of the commission of any crime,
before assessing his eriminal responsibility and participation in these crimes ¥ He argues further
that the Trial Chamber shpuld have determined whether the perpelrators of the crimes had the intent
to destroy the Tulsi papulation.™

3. The Prosccuuon responds that, even if Athanase Scromba comrectly set out the modes of
Liabilicy and elements of the crimes for which he was convicled, he does not base his contention that

the Tnal Chamber errad in 113 findings on any one of these elements or modes of ]iahilitj,r,‘SHL

34.  The Appeals Chamber notes that, in its legal analysis, the Tral Chamber first outlined the
applicable law underlying the forms of participation for the crimes charged in the Indictment. It

* Teial Judgement, paras, 322, 326-328, 331, 335, 333, Fé
¥ Tral Judgement, para, 339,

¥ Trial Judgement, para. 340,

* Trial Judgement, para. 341,

¥ Trial Judgement, para. 342,

* Seromba’s Appellant™s Brict, paras. 217-225.

¥ Seromba's Appellant’s Brict, paras. 220, 221.

* Seromba's Appellant’s Bricf, para, 224,

' Prasecution’ s Respondent's Brief, para. 188,
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then entered general findings on the criminal responsibilily of Athenase Seromba for the coimes
charged ® In so doing, the Trial Chamber specifically based its general findings on its factual
findings. The Tral Chamber limiled Athapase Seromba’s alleged criminal responsibility to his
participation by aiding and abetling the crimes for which he may be convicted, finding that the

Prosccution had nol proven beyond geasomable doubt that any other form of parlicipation ¢ould

appl y’.g;

35. With regard to Athanase Seromba’s assertion Lhat, before assessing his “responsibility for
the commission of any crimes, the Toal Chamber should have first considered whether the
Prosecution had provided proof of such crimes™.> the Appeals Chamber notes that the Trial
Chamber did not limil ils assessment of Athanase Seromba’s cominal respensibility to the general
legal findings in paragraphs 311 and 312 of the Trial Judgement. Rather, when assessing each of the
crimes charged in the Indictment, the Trial Chamber made explicit findings on Athanase Seromba’s

3

participalion therein,”® assessing his criminal responsibility only with regard to those alleged crimes

it ha found to have been proven beyond reascnable doubt by the Prosecution.

36.  The Appeals Chamber considers that the approach to be laken by a Trial Chamber will
depend largely on the circumsiances of the case. In the present case, Athanase Seromba has failed
lo show how Lhe structure of the Trial Judgement, and, in particular, the Trial Chamber’s general
approach reganding the application of the law on criminal respensibility, could constitute an efror

capable of invalidating the Tral hudgement.

37.  With regarl to Athanasc Seromba’s further submission that “the [Trall Chamber should
have determined whether the perpetrators of these crimes had the same intent to destroy the Tutsi
populatio "7 the .ﬁ.]_;:lpcal!: Chamber notes that Athanase Serommba has failed 1o indicate in any way
how the Trial Chamber erred in its corresponding analysis. In padicular, the Appeals Chamber
considers that the Tral Chamber indeed focused on the necessary imtent of the principal
perpetrators. Specifically, the Trial Chamber considered that “it is beyond dispule that during the
events of Aprl 1994 in Nyange church, the attackers and other frirerahamwe militiamen commulted

murders of Tutsi refugees in Nyange church and caused scrions bodily or mental hann to them on

ze

* T'ral Judgement, paras, J0[-313.

* Trial Judgement, paras, 311, 312

* Seromba's Appellant’s Brief, para. 220,

* See, in particular, Trial Judgement, para. 322,

% See, in partivalar, Trial Judgement, para. 340, where the Troal Chamber considered that it was beyond dispule that
during the events of Aprl 1994 in Nyange church, the attackers and other faisrohamwe miliiamen muordered and
caused serious bodily or mental harin (o the Tuisi cefugees with the intlent W destroy them in whele or in pan as an
ethme group.

¥ Seromha’s Appellant's Boef, para, 224,
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ethilic grounds, with the intent to destroy them, in whole or in part, as an ethnic group””

Accordingly, the allegations of Athanase Seromba in this regard are without ment

38,  The Appeals Chamber therefore hnds that Athanase Seromba has fatled to show any emor
by the Trial Chamber in its approach regarding the general application of the law on the mode of
participation, which could invalidate the Toal Judgement.

(b} Arguments relating to Genocide

39, [n his submissions, Athanase Seromba sets out his understanding of the applicable law
regarding the cnme of genocide, providing a definition for the erime whuch, in his view, is
confirmed by the jurisprudence of the Trbunal and specifying its constituent elements, acfis reus
and mens rea.” The Prosecution responds that this submission largely consists of a basic
restatement of the law and, as such, fails 10 raise any legal or factual issue that might cause the

reversal of s convictons.'™

40,  The Appeals Chamber considers that, under this grmound of appeal, Athanase Seromba has
failed 1o specify any error allegedly commitied by the Trial Chamber in ils analysis of the relevant
legal provisioms. In chis context, the Appeals Chamber recalls that, on appeal, parties must himit
their arguments 10 alleged errors of law that ¢could invalidate the decision of the Trial Chamber and
to alleged errors of fact that could result in a miscarriage of justice. These crileria are set forth in
Article 24 of the Stalute and are well established by the Appeals Chambers of the Tribunal and that
of the ICTY.”® The Appeals Chamber will therefore only address those issues in Athanase
Seromba's appeal which raise specific challenges o the Trial Judgement that could potentially
invalidate Lhe decision of the Trial Chamber.

£

* Trial Tudgement, pary. 340 (emphasis added).

*# Seromba’s Appellant's Brief, paras. 226-254.

'% prosecution’s Respondenl’s Brief, paras. 183, 185,

"™ Simha Appeal Tudgement, para. 8; Nefindabakizi Appeal Judgement, paras, 8- 0% Mageruirg ef of, Appeal Judgement,
paras. 1L 12, Gacumbitsi Appeal Judgement, paras. &-3; Kajelifeli Appeal Judgement, para. 5; Semania Appeal
Judgemenl, paras. 7, §; Musema Appeal Judgemenl, para. 15, Kayishema and Ruzinduna Appeal Judgement, para. 177,
Akayesu Appeal Tudgement, paras, 178, 119, For jurisprudence under Article 23 of the ICTY Sanne, see Hlagajevic
und Jokid Appeal Judgement, para. 6, Brdanin Appeal Judgement, para. 8, Galicd Appeal Judpement, para. o, Blagoje
Simic Appeal Judgemenl, para. 7. Stokic Appeal Judgement, para. 7, Kvedkoe er el Appeal Judgement, para. 14,
Voeriljevid Appeal Fudgement, para, 5; see also Kunarac er al. Appeal Judgement, paras. 3548, Xuprefhicd et al. Appeal
Tudpement, paras. 2141, Celebici Appeal fudgement, paras. 434, 435; Frrwadiija Appeal Judgement, paras. 34-40.
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2. alleged Brrors regarding the Criminal Responsibility for Genocide

{a) Alleped Errors regarding the Causing of Serious Bodily or Mental Harm

41,  Athanase Seromba submits that the Toal Chamber emed when making the “specious
assertion” that his alleged prohibition of the Tutsi reflugees seeking food in the banana plantation of
the parish and his alleged order to gendarmes to shoot at refugees who were found there; his alleped
refusal to celebrate mass for Tutsi refugees at Nyange church; and his alleged decision to expel the
Tutsi employees from the panish, contmbuted towards the pempewration of acts causing serious bodily
or mental karm to the Tutsi refugees in Nyange church, ' He braadly claims that this Gnding by the
Trial Chamber “does not stand up to serutiny and is not justified in the instanl case” and refers

generally to his previous submissions in this respect. I

42, In this repard, under this ground of appeal, Athanase Seromba submits that the Trial
Chamber's finding that his “alleged refusal [to celebrate mass for the refugess] was an clement of
genocide, which is & rew criterion tor the charactenzation of genocide, is not based on nigorons,
logical and coherent legal reasoning that a reasonable tner of fact would reach” "™ He also submits
that the Tnal Chamber failed to state the legal conseguence of his refusal to celebrale mass for Lhe
refugees in relation to his individual eriminal responsibility within the meaning of Article 6(1) of
the Statute, '™

43,  The Prosecution responds that the Tral Chamber established that Athanase Seromba
“carried out acts which specifcally assisted, encouraged. and even lent moral support 10 the
attackers and their leaders™.'® The Prosecution stresses that the relevant factual findings suppon the

determination that Athapnase Seromba “at the very least”™ aided and abetled the commission of

. il
genociie.

4.  The Appeals Chamber first recalls that the Trial Chamber found that Athanase Seromba
could incur criminal responsibility only for his participation by arding and abetting the crime of
genocide and did not find him guilty of planning, instigating, ordering, or comuniting the crime of
gcnocidc.m The Appeals Chamnber recalls that, to establish the actus rews of aiding and abetting
onder Article 6(1) of the Statuie, it must be proven that the aileged aider and abettor comunitted acts

— /3

"“ Serbmnba’s Appellant’s Brief, paras. 255, 258, 259,
= S:mmba s Appellant's Bricf, para. 259,
‘icrmnba. 5 Appeliant's Brief, para, 95,
® Seromba’s Appellant’s Brief, paca, 99,
'™ Prosccution’s Respondent’s Brief, para. 194, referring to Trial Jedgement, paras. 326, 328, 334, 315, and 1o
Vf,mljewd Appeal Judgement, para. 102,
Fro,w:uimn s Respondent's Brief, para. 193,  —— - - - - B
¥ Trial Judgement, paras. 311, 312, 322
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specifically aimed at assisting, encouraging, or lending moral support for the perpetration of a

specilic crime, and that this support had 4 subslantial effect on the perpetration of the crime.'™

43, In light of the foregoing, the Appeals Chamber considers that the issue at stake is oot
whether the Trigl Chamber erred in finding that Athanase Seromba’s refusal to celebrate mass for

1o

the Tutsi refupees,  either alone or in combination with his order prohibiting refugees from getting

food at the banana plantation and his decision to expel Tutsi employees and Totsi refugees *was an
element of genocide™,""" nor whether these acts constituted the necessacy actus reus for the crime of
penocide. Rather, the Appeals Chamber must assess whether the Tnal Chamber correctly
established the actus reus of the principal pemetrators for causing serious bodily or mental harm to
the Tursi refugees in Nyange church such as (o amount to genocide and whether the Trial Chamber,
when asscssing Athanase Seromba’s criminal tesponsibility, erred in finding that his acts

constitated the acties rews for aiding and abetting the perpetration of this come. '™

46,  The Appeals Chamber recalls Lthat “serious bodily or mental harm” is net defined in the
Statute,'” and that the Appeals Chamber has not squarely addressed the definition of such barm.
The quintessential examples of serious bodily harm are toriure, rape, and non-fatal physical
violence Lhat causes disfigurement or serivus injury to the external or internal -::rgsms.'” RBelatedly,
serious menlal harm includes “more than minor or temporary impaimen: of mental faculties such
as the infliction of swrong fear or terror, intimidation or threat™.''” Indeed, nearly all convictions for

the causing of sepous bodily or menta] harm involve rapes ot 1-:Hling:-’;.“"j To support a convicion

¥

1% Makimana ef af. Appeal Judgement, paca. 482; Nragerura et al. Appeal Judgement, para, 370, Makiniimaena Appeal
Judgement, para. §30. See wlso Blagojevic and Jobic Appeal Tudgement, para. 127, Varniljeri Appeal Judpement, para.
102; Blaftic Appeal Judgement, para. 45,

"% A specifically claimed in Seromba's Appellant’s Bricl, para. 5. However, the Appeals Chamber nows that,
conlrary Lo Lhese submissions, te Triel Chamber did oot fnd Lhat his ofusal to colebate mass for the Tulsi vefugess
alore contdbeled 1o the commission of acls causing serious mental harm. Rarher, o found that hig “line of corduct”,
which comprised of his “order prohibiting refugess ffom gelling food from e banana plantation, his refusal 1o
celebrate mass in Myange chorch, amd his decision to expel employees and Tuisi refugees frem the pacish and the
presbytery faciliaed the pevpewation of acts cassing serious menlal barm to the Tuisi refugees in Nyange chuech”
(Trial Judgcment, para. 326).

"! Seromba’s Appellani's Brief, para, 95,

" A similar approach wag taken by the ICTY Appeals Chamber in the Krstic’ Appeal Judgement, paragraphs 135fF,
where the Appeals Chamber assexted the issuc of the level of Radislay Krstic's criminal responsibility “in the
circumsiances as properly established”, ie. afx having established that genocide had been commited by the Boznian
Sert forces who had sought to eliminate a pan of the Bosnjan Muslims in Srebrenica, a conclusion bascd on the killings
of Muslim men of military age (s#e, in particular, Krsti’ Appeal Judgement, para, 37).

'" Semanza Trial Judgement, para. 320,

" Semanza Trial Judgement, para, 320, referring to Kayishema ard Ruzindane Trial Judgement, para. 104, Nagerura
et ai. Trial Judgemenl, para. 664,

'* Kajelijeli Trial Judgement, para. 815, referting o Kavishema und Nuzinckang Trial Judgement, para, 110; Semanza
Trial Judgement, para. 321

WS See, e.g. Muhimane Trial Tudgement, paras. 512, 513, 519, Gacumthitxi Tral JTudgenTent, pafas. 292, 293,
Meakirutimona Trial Judgement, parag, YER-790; Musema Trizl Judpement, paras. 889, 290,
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for genncide, the bodily harm or the mental harm inflicted on members of a group must be of such a

' ' ' . ' 7
serious nalure as to (hreaten its destruction in whole or in part.'*

47. The Appeals Chamber notes that the Trial Chamber did not clearly differentiate the gctus

reas of the underlying cime and the gotus reus for aiding and abetting that crime. The Toal

Chamber suggested that “[Athanase] Seromba’s refusal to allow the refugecs to get food from the

banana plantation substantially contributed to their physical weakening™'™

and that “[Athanase]
Seroinba’s order prohibiting refugees from getting fordd from the banana plantation, his refusal 1o
celebrate mass in Nyange church, and his decision to expel employecs and Tuisi refugees”
facilitated cheir “living tn a constant state of anxiety” '™ Beyond these vague statemenls, the only
other teference in the Troal Judgement to the underlying acts thai caused serious bodily or mental
harm is the conclusory statement that “it s boyond dispute that during the events of April 1994 in
Nyange church, the atlackers and other interahomwe militiamen {...] caused serious bodily or

mental hamm to [the Tutsi refugees] on etbnic grounds, with the intent o destray them, in whole or
w110

in pan, as an clhnic group.
44,  The Trial Chamber failed to define the underlying cnme to which Athanase Seromba’s
actions supposedly conuibuled. It also had a duty b marshal evidence regarding the existence of the
underlying crime that caused serious bodily or mental harm, and its parsimonious slatements fail to
do s0. In the absence of such evidence, the Appeals Chamber cannot eguate nebulous invocations of
“weakening” and “anxiety” wilh the heinous crimes that obviously consutute serious bodily or

menlal harm, such as rape and torture.

42 The Appeals Chamber tinds that the Tral Chamber failed 10 establish with sufficient
precision the crime of “causing serious bodily or mental harm™, therefore, Athanase Seromba’s
conviction for aiding and abetting such a cime cannot sland. Accordingly, the Appeals Chamber
grants this sub-ground of appeal end reverses the inding of he Tral Chamber that Athapase
Seromba aided and abetted the causing of serious bodily or mental hammn. g_

"W Kajelijeli Trial Judgemenl, para. 184, Krajifnit Trial Judgement, para 862, Report of the Inlemaiooal Law

Comumission on the Work of its Forry-Eighth Session § May - 26 July 1996, UN GAQR Intcmational Law Commission,
51=1Bess., Supp. No. 10, p. 91, UN Dac. A/51/10 {1996). In relation 1o crimes against humanity, a Trial Chamber has
relused W [ind that the removal of a church roof, which depnived Tutiiz of an eflective hiding plice from those who
sought mo kill them, constined the causing of serious bodily or mental harm because “the Chamber [was) not satisfied
that this act amoentfed] to an act of simbar scriowstess b olher cnumcrated acts in the Article™. Meakirutimang Toal
Judpement, para, 835 :

" Trial Judgement, para, 327.

% Trial Judgement, para “326. : - - -

2 Trig! Indgement, para. 340.
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(b Alleped Errors regarding the Killing of Members of the Tutsi Group

50. Athanase Scromba submils that the Trial Chamber emred in relying on the following
impugned findings in enler 1o conclude that he commuitied the gotus reus of aiding and abetting the

commussion of killing of Tuatsi J:'n*:,fugcut:f-'.:121

that he had expelled Tutsi employees and refugees from
Nyange parish;'?* that he had accepted the decision Lo destray the church; that he had encouraged
the bulldozer driver to destroy the church; and that he had personzlly provided information to the
bulldozer driver concerning the fragile side of the church building.'” Athanase Seromba claims, in
pariicular, that the Tral Chamber failed to explain how he ¢ould have known about the fragile side
of the ¢church building, as he had ot been there when the church was built, nor was he an architect

or a buitder.'**

51.  Athapase Seromba funher submits that the Trial Chamber erred in law by failing to establish
that he had the requisite dolus speciatis for genocide.'”® He claims that, for genocide to occur, the
relevant mens req must €xist prior to the commission of the crimes, but that the Trial Chamber
never established that he conceived the necessary “plan”™ before the arrival of the Tutsi refugees at
the church.' He also contends that the Trial Chamber’s conclusion that he had the reguisitc mens
rea with regard 10 aiding and abetting the killing of refugees at Nyange church'®? was erroneously

based on “preconceived reasoning”, '

52.  The Prosecution responds that Athanase Seromba appears to have confllated the menial
element of aiding and abetting genocide, with that of commilting or ordering genocide, which
requites dolus speciatis.'™ According 1o the Prosecution, an aider and abettar need not share the
principal’s ¢riminal intent.!® The Prosecution further submits that, imespective of whether

Athanase Scromba correctly indicated the weak side of the church, the fact that he indicated to the

2

! Seromba’s Appeltant's Brief, paras, 264, 265, quoting Trial Judgement, para. 335; AT. 26 November 2007 pp. 50-
54. See also AT. 26 November 2007 pp. 1B, 21-23, 31-33 (related argumenis made in cesponse 10 (e Proscction
appeal). _

Seromba’s Appeilant’s Brel, para. 263,
¥ Seromba’s Appellant™s Bricf, para. 263, quoting Trial Judgement, para. 334
¥ Seromba’s Appellant's Brief, para. 265. See also AT. 26 November 2007 pp. 23-26 {relaled arguments made in
response ko the Prosecution appeal). The Appeals Chamber noles that as far as Athanase Sefomba secms (0 dizpule the
factual findings underlying the Trial Chamber's impuogned conclusions, the Appeals Chamber has cengidered and
dismissed his allegations regarding factusl errors preseated in connection with his Groands of Appeal 6 and 7.
75 Seromba’s Appellant's Brief, para. 260.
1 geromba’s Appellant's Brief, para, 261.
7 Teial Judgement, para, 3338,
¥ Seromba's Appellant’s Bricf, para. 263
' prosecation’s Respondent's Bricl, para. 191,
¥ Progscution’s Respondent’s Bricl, para. 192,
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bulldozer driver a place to start the demolition is probative of bas mens rea and his participation in

relation to the destruction of the church.''
fiy Actiis Reus

33, Inats lepal analysis regarding Alhanase Seromba’s substantial contribution to the destruction
of Nyange church, the Trial Chamber found that Athunase Seromba made comments to the
butldozer dnver, which ercouraged him to destroy the church. Relying on its prior factual findings,
it also found that Athanase Seromba pointed to the fragile side of the chucch building.'? Tt is
apparent from these factual findings that the Tnal Chamber wished 1o emphasize the
encouragement (o destrey the church that Athanase Seromba gave lo the bulldozer drver by his

I:IH}I'I]]lf'li:l"lT.ti.133

54.  That the Trial Chamber did not base its conclusion on Alhanase Serommba’s knowledge of
the specific sirenglh of the church building is clear from the context of this finding, based in large
part on the testimony of Wilness CDL."" Witness CDL explained that the bulldozer driver staned
the destruction of the church “from the side at which Lhe church tower was located™;* “[t]hey were
uwying to destroy the church from one side, and they saw that it was difficult, and Father Seromba
advised the bulldozer's driver 10 go start from the side of Lhe sat:rist:.r".':"e'r Witness CDL's statement
that Athanase Seromba “was showing the fragile or weak pan that one needed to san in order to
kill the Tutsis”,'"”? when read in the context of the reievant parts of his testimony conceming the
destruction of the church, shows that the imporance of Althanase Seromba’s comments was Lhe
encouragement given 1o the bulldozer dover 1o continue the destruction of the church by staring on
the side of the sacristy, ralher Lhan a precise indication of which side of the building was the

weakest,

55.  The Appeals Chamber therefore finds that it was not unreasonable for the Trial Chamber 1o
base its finding on Athanase Seromba’s substantial contibution to the destruction of the chiureh on
his statement regarding the weak side of the church building, without assessing his specific
knowledge of the struciure of the building. Accorndingly, the Appeals Chamber rejecits Athanage
Serumba’s contention o the contrary. Whether the Trial Chamber correctly charactenized Athanase

@

! Pragecution's Respandent’s Brigf, paras. 203, 204,

V32 Trinl Judgement, para. 334 and f, 653,

Y Cee Trial Judgement, para. 209, See atso Trial Jodgement, paras. 218, 239.

** Trial Judgement, para. 218, referring to T. 19 January 2005 pp. 28, 29, and Trial Judgement, para. 239, where the
Tral Chamber found Wilness CDL credible with regard 1o the information Scromba gave to Lhe bulldozer driver.

" T.19 Tanvary 2005 p. 23. '

T 19 January 2005 p. 25. S e

YT T 19 Janmary 2005 p. 26
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Seromba's acts as aiding and abetting will be addressed in grealer detail in the context ol the

Prosecution’s appeal.
{ii} Mens RBea

56, The Appeals Chamber recalls that the Trial Chamber found Athanase Seromba guilty for his

participation by aiding and abetting '

The requisitc menlal element of aiding and abetting is
knowledge that the acts performed assist the commuission of the specific ¢cnme of the principal
perpetramr.m In paricular, as correctly outlined by the Tral Chamber,'® in cases of crimes
requining specific intent, such as genocide, it is not necessary W prove that the aider and abettor
shared the mens rea of the principal, but that he must have known of the principal perpeirator's

specific intent. 1]

57.  The Appeals Chamber considers Alhanase Seromba’s argument regarding the alleged failure
of the Tral Chamber to estzblish that he had “conceived the above-mentioned plan before the
arrival of the Tuisi at the chureh”' to be without merit. First. as delgiled above, there is no
requirement of a “plan™ in order to eslablish an intent 10 a1d and abet genocide. Second, the Appeals
Chamber does not consider that the Prosecution was required to establish that Athanase Seromba
had the requisite mens rea 1o ald and abet genocide prior o the ammival of the Tulsi refugees at the
church. Rather, only at the time Lhal he provided support [o the principal perpetrators through his
acts found to have formed he actus rews in question, must he have known the specific intent of the

]:|-t‘:.r|;J|t=.T.r.=1T.::|rs.N’I

58.  The Appeals Chamber therzfore finds that Athanase Seromba has failed 1o show any error in
the Trial Charmber's analysis of the required mental element when hinding that he had the requisite

mens rea for aiding and abetting genocide.

59. With regard 10 Athanase Seromba’s submissions relating to the Trial Chamber's indings on
his mens rea for aiding and abetting the Kiling of refugecs in Nyange church, the Appeals Chamber

considecs that Alhanase Seromba, by simply stating that “such preconceived reasoning [...] has

" rral Tudgement, paras. 311, 322342, 366,

¥ Nakimana et al. Appeal Judgement, para. 482; Nlagerure et al. Appeal Judgement, para. 370, Blugojevic and Jokié
Appeat Judgement, para. 137, Blagaje Simid Appeal Judgemen!, para, 86, Vewiffevic Appeal Judgement, para. 102,
Blufkic Appeal Judgement, para. 46.

“ Trial indgement, parz. 309, refeming, inter afia, W Neakiretimana Appeal Judgement, paras, 500-502; Krstic’ Appeal
Tudgement, paras. 134-140; Xranjelac Appeal udgement, para, 52.

W Mrakirutimana Appeal Iudgemeny, paras. 500, 501; Blagofevic end Jekic Appeal Judgement, para. 127; Blagnje
Simic Appeal Tudgemenl, para. 8G; Krsti Appeal Judgment, para. 140; Kraofeloc Appeal Indgement, paras. 5i, 52.

"2 Seromba's Appellant's Brief, para. 261

Y3 Migkirntimang Appeal Iudgement, paras. S00, 501; Blagofevic and Jokic Appeal Judgement, para. 127, Slagoje
Simie Appeal Judgement, para. 86, Xrsiif Appeal Jedgment, para. 140, KErnojelae Appeal Judgement, paras, 51, 32
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already been demolished in the Defence’s previous submissions on the issuc”,'™ has failed to
submit any argumcnl capable of invalidating the Trial Chamber’s decision in this regard. Alhanase
Sermmba’s submnissions reganding his lack of mens rea for aiding and abetting the murders of
refugees at the Nyanpe church are therefore without menit and will-not ke addressed further by the

Appeals Chamber,

) Alleged Errors related to the Constitutive Elements of Genocide:

&0,  Athanase Seromba submits that the Trizl Chamber's findjrgs that he aided and abetled the
commission of genocide were based on mere speculation, considering (hat neither the Prosecution
nor the Trial Chamber has sct out his responsibility towards his parishioners.'** He submits further
that the Trial Chainber erred in finding that ke could not have been unaware of the intention of the
altackers, while no legal ties between him and the attackers had been cstablished.* He concludes
that no reasonable trer of fact could have (ound him guilty of genocide by aiding and abetting and

that the Appeals Chamber should reverse his conviction. ™’

61. The Prosecution responds thal, should Athanase Serumba’s arguments relate to his
responsibility as a superior, they must fail, as he was only charged and convicted pursuant to Article
6(1) of the Statute."** The Prosecution arpues further that his claim should be summarily dismissed,
as he has failed (o explain why the Trdal Chamber’s finding i1s tmproper in law or in fact, only

r . - . . . ' |
claiming, without substantiation, that the conclusion is based on emoneous findings of fact.!®?

62.  The Appeals Chamber notes that it is unclear whether Alhanase Seromba, when claiming

that both the Trial Chamber and the Prosecution failed to “spell [...] out [his) responsibility towards
bis parishi::nncrs",lm refers (0 his criminal responsibility as a supenior lor the behaviour of his
parishioners,””' or 1o a special responsibility he might have had to protect his Tutsi parishioners.

Both claims are wilhout merit.

63.  Athanase Seromba has only been charged wilh individual criminal responsibility under
Aricle 6(1) of the Statute and was found guilty by the Trial Chamber for his acts pursvant to this

" Seromba's Appellant’s Bricl, para. 264 'ZQ

"% Seromba’s Appeltant’s Brief, paras. 269, 230, quoning Trial Judpement, paras. 341, 342.

"6 Seromba’s Appellant's Brief, para. 230,

YT Sermmba’s Appellant’s Brief, para. 271, The Appeals Chamber noles Turther Lhat, s far as Athanase Seromba claims
that (he 'Tacts undetlying his conviction for genocide by aiding apd abetiing have not been proven, the Appeals Chamber
has considered and dismissed his allegations regaring Faclual emmors presented in connection with his Grounds of
Appeal 3 10 7.

"% Prosecution’s Respandent’s Briel, para. 197,

Prosecution’s Respondent's Brief, paras. 199, 200,

15 garpmba’s Appellant’s Bricf, para. 270.

! This i3 how the-Frsccotion scerss o have understood Athanase Seromba's claim: Prosecution’s Respondent’s Brief,
para. 197,

L3
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provision. He has not been charged as a superior responsible for the acts of subordinates under
Anicle 6(3) af the Statute. The Trial Chamber was therefore not required (o make any findings
regarding any crinunal responsibility he might have had for the acts of “the attackers and other
153

militiamen™, " in parnicular, whether he had a duly to prevent or punish criminal acts by any

“subondinates” pursuant o Article 603) of the Swtne.

4.  The same holds tue if Athanase Seromba’s submission is read as referring 1o an alleged
responsibility or duty he tmight have had towards the Twsi refugees. The come of aiding and
abetting genocide for which he was convicted is not premised on any duty owed to the victims. Any
“responsibility” Athanase Seromba inay have had toward the Tutsi refugees is imelevant to the
analysis of his participation in the ¢rime of genocide, This fact is only relevant for the assessment of

possible agpravating circuimstances in the detenmination of the sentence.' ™

65.  Wirth regand to Alhanasce Seromba’s challenge to the Trzl Chamnber’s finding relating to his
awareness of (he altackers’ intent, based on his lack of legal ties with these attackers,"* the Appeals
Chamber finds this argument to be without merit. As oadined above, the relevant mens rea for
aiding and abetting penocide is knowledge of Lthe principal perpetrator’s specific genocidal intent.'**
Mo specilic ties berween the aider and abettor and the principal pecpelrators are required by law.
Moreover, the Appeals Chamber considers that Athanase Seromba has failed to substandate any
error by the Tral Chamber when it found that “Athanase Seromba could not have been unaware of
the intention of the atlackars and oiher frterahamwe militiamen to commit acts of genocide against
Tulsi refugees in Nyange parish” '* It was not unreasonable for the Trial Chamber to conclude that
due to the situation which prevailed Lhroughout Rwanda and specifically based on the attacks he
personally witnessed, as established by the evidence before the Toal Chamber,’ Athanase

Seromba knew of the penactdal intent of the attackers and other fntercdhamwe militia.
3. Conclusion

66, Accordingly, the Appeals Chamber grants this ground of appeal in parl and quashes the
findimg of the Trial Chamber that Athanasc Seromba aided and abened the causing of serious bodily

D

B Ceromba’s Appellant's Brief, para. 270.
'** The Appeals Chamber notes that Ihe Trial Chamber indeed ook into account the siatus of Alhanase Seromba as
Catholic priest in charge of Nyange parish and e betrayal of trust associated with this suatus when determining his
sentence {Trial Judgement, para. 3907,
* ceromba’s Appellant's Brief, para. 270.
% Nrakirutimana Appeal Judgement, paras. 500, 501; Blagojevic and fokic Appesd Jodgement, para. 127; Blagoje
:j-.;rru.;" Appeal Judgement, para. 86, Krseie Appeat Judgmenl, paras. 140, Krojelac Appeal Judpement, paras, 51, 52.

% Trial Judgement, para, 341, - - s ——
"7 Trial Judgement, Chapter 11, sections 6.7, 6.8,
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or mental hann. The Appeals Chamber will further consider Athanase Seromba's liability for

genocide under Count 1 of the Indiciment in connection with Ground | of the Prosecution’s appeal.

=
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D. Alleged Errors relating to the Finding that Athanase Seromba Prevented Tiisi Refugees
from Taking Food from the Parish Banana Plantation and that He Refused to Celebrate Muss
far the Tulsi Refugees (Grounds of Appeal 3 and 4)

67.  The Trial Chamber found that Athanase Seromba prevented the Tutsi refugees from poing
into the Parish banana plantation and refused (o celebrate mass at the request of several refugees.'™
Based, inter afia, on these findings, the Tdal Chamber concluded that Athanase Seromba
contributed Lo the cavsing of senouns bodily or menial harm, and it convicted him of aiding and

abetting genocide. i

68.  Athanase Seromba alleges several emors with respect to the Trial Chamber's findings.'®
Because the Appeals Chamber has granied in part Athanase Seromba’s Ground of Appeal 8 and
guashed all findings related to serious bodily or mental harm, the Appeals Chamber need not
address any alleged errors underpinmag those findings. To the extent that the credibility of cerain
witnesses is relevant to other grounds of appeal, the Appeals Chamber will address those questions,

where necessary, in subsequent sections,

" Trial Judgement, paras. 93, 107,
¥ Trial Judgement, paras. 323, T26-331, 3§42, 372,
0 Ceromba’s Notice of Appeal, paras. 17-25: Seromba’s Appeliant’s Bricf, paras. 68-99.
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E. Alleped Errors relating to the Finding that Athanase Seromba Dismissed Four Tuisi
Employces, One of Whom was Subsequenty Killed {Ground of Appeal 5)

69.  The Toal Chamber found that, on 13 Aprl 1994, Athanase Seromba dismissed four Tots
employees from the Nyange parish at a time when the security situation had become precarous.®
One of the employees, Patrice, was turned away {rom the preshytery by Athanase Seromba and,
upon s retum the tollowing day, was killed by attackers.'™ Based partly on these findings, the
Trial Chamber found that Athanase Seromba assisted in the commission of acls causing serous
bodily or mental harm to the Tutsi refugees as well as in the killing of Tutsi refugees'™ and

gonvicted him for aiding and abetting genocide,lm

Athanase Seromba challenges these factual
findings.'®® Although the Appeals Chamber has quashed all findings regarding serious bodily or
mental harn, the Appeals Chamber will address each of Athanase Seromba’s submigsiotis as they
pertain to his conviction for aiding and abeiting genocide by assisting in killings, including that of

Palrice, as well as to the proof of his penocidal intent.

1. Alieped Errors relating to Witness CBE

7.  As summarized in the Trial Judgement, Prosecution Witness CBK (estfted that four Tulsi
employces, Alex, Féhcien, Gasore, and Patrice, who were “suspended from work™ at the Nyange
parish by Athanase Seromba, lef the pariﬁh.lm Witness CBK explained that they retumed to the
parish on 13 April 1994, but were tarned away by Athanase Seromba who informed Lhem that there

was “no refuge for them” there.'®’

The wimess stated that the securify sitvation had worsened
considerably and any Tutsi who went outsicde ran the risk of being killed."® He testified that he saw
Patrice, who was wounded in his arms and legs, in Lhe rear courlyard of the pmsbﬂery.m The
wilness slated that he .asked Athanase Seromba to help Patrice, but that Athanase Scromiba refused

L7

and insicad asked Patrice 1o leave the premuses.  According to the witness, Athanase Seromba

noliced that Pairice “delayed complying with his order” and asked the gendarmes to “Torcefully

7.

161

Trial Judgemend, paras. 14, 324,

2 Trial Judgement, paras. 114, 324,

'} Trial Tudgement, paras. 324, 326, 328, 329, 331, 332, 335, 336, 338.

““Trial Judgement, para. 342.

1% soromba’s Notice of Appeal, paras. 26-3); Scromba’s Appellant's Brel, paras. 100-113.

' “I'vial Judgement, para. 108.

"7 Trial Judgement, para. 109,

! Trial Judgement, para. 109,

"4 Tria) ludgement, para, 106

P-Trial Judgement, para. 109 -

27




625/H

expel” him."”" Witness CBK stated that subsequently he saw Patrice’s “lifeless body™ in the rear
courtyard of the presbytery.'”

71.  Athanase Seromba raises three principal challenges o the Trnal Chamber’s assessment of
Witness CBK's wstimony. First, he submits that in asscssing the evidence of Witness CBK, the
Trial Chamber did not take into consideration the tcstimony of Defence Witness NA!L who had

recruited some of the employees in question and who knew them well 17

12,  The Prosecution responds that the Tral Chamber neither ignored nor misrepresented the
evidence of Wimess NAL' It argues that Athanase Seromba has pot disclosed what relevant
evidence, if any, the Trial Chamber failed 1 acknowledge, and how such evidence could affect the

impugned findings.'™

73.  The Trial Chamber found Witness CBK to be credible.”’® It noted that there was no
contradiction between his lestimony and his prior staternents and that his account of how Athanase
Seromba tumed away Tutsi amployees was “consislent and plausible”, paruculerly in view of the

circumstances which prevailed at Nyange parish in April 1994,

Contrary to Athanase Seromba’s
submission, the Trial Chamber indeed considered the testimony of Witness NA1 in reaching its
finding on this point."™ The Trial Chamber, however, concluded that Witness NA1 was not reliable
in this regard because he only arrived al the parish after the events in question, on 15 April 1994.'%
The Trial Chamber also took into account that the witness “spoke in general terms” and that he
admitted that he was not in 4 position to identify which employees were present al the parish when
he arrived there.'®® Alhanase Seromba has failed to show any error committed by the Trial Chamber

in Lhis regamd.

74.  Second, Athanase Seromba challenges the Trial Chamber’s finding that Witness CBK was

credible and arpues that no reasonable trier of fact could have made this inding.™

the Trial Chamber did not demonstrate the legal basis for such a finding and that the Toal

He arpues that

Chamber’s finding is based on “probability” and nol “exactitude”, which is “the only fact that may

7

]

Tral Judgement, para, 109.

"™ Trial Judgement, para. 109.

' Seromba’s Appellant’s Bricf, paras. 100-103.
1 prosecation’s Respondent's Bried, parn. 147.
'™ Prosceution”s Respondent's Brief, para. 147
" Trial Twfgedient, para. 112,

"™ Trial Judgement, para, 112.

"™ Trial Judgement, paras. 110, 111,

' Triel Judgement, paca, 113

"® Trial ludgement, paca. 113. —
18 Semmba’s Appellant's Bricf, pars, 113,

28




624/H
be taken into account in criminal law™ " He asserts that the Tral Chamber's finding should be
proven beyond reasonable doubt and where there is doubt, the accused should bonefit from this
doubt '

75, The Prosecution responds that the Tral Chamber did not content idlsellf with the
“plausibility” of Wilness CBX’s evidence.™ It submits that the Trial Chamber found the witness
credible enly after having seen and heard him during a lengthy cross-examination and argues Lhat it
was only in addition 10 this finding that the Toal Chamber noted that the witness's account was

coherent and believable in light of the overal) circumstances. '™

5. The Tral Chamber found thal Witness CBK was credible and thai his teshmony was
“consistent and plansible™ in view of the circumstances that prevailed at Nyange parish in Aprl
1994.'% The Appeals Chamber considers that, when interpreted owt of context, the use of the word
“p].ausiblé“, highlighted by Arthanase Servmba, could be perceived as if the Tral Chamber did not
make its finding based on the required standard of proof. Nonetheless, it is apparent from the Trial
Chamber's approach as a whole, that it did not base i1% assessment ot plansibility.

T7. The Trial Chamber assessed the evidence of Withess CBK and determined that there was no

7 It also assessed the evidence of

contradicuon between his testimony and his prior statemenis.
Defence Witness NA1 and found, as discussed above, that his teslimony was not reliable on this
point.'*® Based on this assessment, the Trial Chamber found that i1 had been “proved beyond a
reasonable doubt™ that Alhanase Servmba dismissed four Tulsi empioyees from the parish,
including Patrice who, upon reluming to the pansh the following day, was killed by attackers afler
having been tumed away from the presbytecy by Athanase Seromba.'®® While the Trial Chamber’s
use of Lhe word “plausi'ble” may be incorrect, this does not invalidate its reasoning and finding. '™
Althanasc Seromba has failed 1o show that the Tonal Chamber used an emmencous standard of proof or

that no reasonahle lier of fact could have found Witness CBK 10 be credible.

i

%I ceromba’s Appeliant's Bref, para. 113,

' Seromba’s Appellant’s Brief, para, 113, Athanase Seromba refers 1o Lhe maxim “fi dubic pre reo™ in support of this
submission.

"™ Prosefutinn”s Respondent’s Brief, para. 151,

'"* Progecution’s Respondent's Brief, para, 151, referring o Trial Judgement, para, 112,

185 Trial Judgemeni, para. 112,

%7 Tral fudgement, para. 112,

%8 Trial Jutgement, para. 113

"™ Toal Judgemeni, para, 114

™ See Kvodka er af. Appeal Judgement, pam. 472 (holding that “technically incormect wording does nol invalidate ihe
arguméntation of the Trial Chamber™).
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78 Third, Athanase Seromba submits that the Trial Chamber violated the legal principle “unus
testes, nulfus testis™ by relying on the evidence of Witness CBE, as he was the only withess to

{cstify that Athanase Scromba expelled the employees from (he pan sh. "

79.  The Appeals Chamber rcealls that where a Trial Chamber relies on the evidence of a single
witnegs, this alone does aol mender its finding eroneous. A witness’s teshmony need nol be
cormoborated in order to have probative value'® and a Trial Chambet has the discretion 10 decide in
the circumstances of the case whether corroboration is necessary. '™ Athanase Seromba has failed to
demonstrale that the Toal Chatnber's reliance on the sole evidence of Wilhess CBK on this point

WS EINS0us.
2. Alleped E lafing 1o Wilness NA L

80.  As summarnized in the Toal Judgemenl, Defence Witness NAT testified (that he arrived at
Nyange parish cn 15 Apol 1994, where he had previously worked between 1992 and 1993."% He

stated that none of the empioyees of the parish had been dismissed.’®® Under cross-examination, he

eslified that he had no idea which employees were among (he refugees and (hat he was not in a

position 1o know who was an employee of the parish and who was not.'™

8£1.  Athanase Seromba submits that the Trial Chamber erred ino atlaching “no credibility™ to the
“precise, coherent and consistent” testimony of Witness NA1.'" He argues that the Trial Chamber
“distorted” the cvidence of Witness NA1 piven dodng his cross-cramination by
“decoentextnalizing” it."™ He also claims that the Trial Chamber erroneously referred 10 cenain

statements as having beer given during cross-examination while, in fact, the witness had made

those statements during examination-in-chief, '™

R1. The Appeals Chamber notes that Athanase Seromba refers o he following passage in
support of his submission that the Trial Chamber distoried the testimony of Witness NA 1.

"M Seromba’s Appellant's Bref, para, 113,

'™ Cee Nakimana er al. Appeal Judgement, para, 633; Muhimane Appeal Judgement, paras. 49, 159, 207, Gacumbitsi
Appeal Judpement, para. 72, Xajelifeli Appeal Judgement, para. 170, Semonzo Appeal Juwlgement, para. 15%;
Miyitegeka Appeal Judgement, para. 92; Ruiaganda Appeal Judgement, para. 2%, Murema Appeal Judgement, paras. 36
38; Kvodka er al Appeal Judgement, para, 576,

"™ Mukimana Appeal Judgement, para. 49. See also Kajelijeli Appeal Julgement, para. 170, citing Niyitegeka Appeal
Judgesnent, para. 52,

"™ Trial Judgement, para. 110

** rial Judgement, para. 110,

* Trial Judgement, para. 111.

¥ Seromba’s Appeliant’s Bricf, para. 110,

19 g erninbb®s Appeliant®s Bricl, paras. 105, 106, -

\* Serpmba’s Appellant’s Brief, para. 107,
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Q. Thank you. Thank you for those details, Witness MNAT, We are secking the inith, Bu did
you gver gol to know that Father Seromba dizmissed any employee ol Ihe parish because of the
fact that they belonged to the Tui=i ethnic group? Did you ever get o know of any such thing?

A This is something Lthat I'm hearing for the first time. No meimnber of the stall of Nyange
parish was ever dismissed. Aloxis was 3 Twisi; [ found him there. Ferthermaore, T saw lum among st
the refupecs in Apol, He even prected me. As for Papias, [..] Tiel him an parish when | leit the
pansh. Now, the cowherd is someone whom 1 found at the pansh, but these cows could not leave
the parish compound beczuse it was nol possible for them o do so during these incidents, hese
events, Mow, when 1 came back 1o Myange in Aprl 1 realised thers was [#ic] no now recroits
amongst the siaff of the parish and 1 also realised that amongs! the stall members [, ] there was
na change. Everyone [. ] was still there.

Q. Thank you. Thank you, Witness. Wilness NA L did you sec at the panish when you amived
on the 15th of Aprl or did you leave an employee there, Froduald Maniraguha?

[.-1
THE WITHESS:

When [ arrived al the parish, as T have said, 1 was reccived @l the parish refectory. The cowherd
was probably amangst Lhe refugees who weze at the panish. 1 wasn'l able 1o distingeish him from
those refugess. [t's possible thal thoss refugees were -- il's possible Lhat these pooplc wete among
e many refugees who had sought refupe at the panzsh, bul [ did oot look for them becanse 1
wasn't there in order b ke 3 census of the stall of the ]:sm:ah.2

83.  The Appeals Chamber understands Athanase Scromba’s submission o be that this tesumony
was tendered ip response 10 guestions abont the “cowherds™ as well as 3 person called Frodouard
Maniraguha™' and that he suggests that the Trial Chamber erronecusly interpreted it in relation to
other employess at the panish when it observed that:

During cross-cxamination, Witness NAL cxplained, inter gliz, that be had no idea which

cmployees were 1o be found among the refugecs. He also slaled that be was nof there o lake 2

census of ﬂ'ﬁ)garis]‘l., nor was he in apy pasition o know who was an emplovee of the parish and

whi was nol,

The Appeals Chamber disagrees with the inlerpretalion of Witness NA1's testimony as submitted
by Athanase Seromba. It is apparent that the Trial Chanber’s statement was infer afia based on the

following testimony tendered by Witness NA1 under cross-examination, which was, however,

incomectly cited in the Trial Judgement: ™ b
EY MR, MOSES:
. All right. Just a few maters 1 want (0 gef some confirmalion about ansing from your

testinony in evidencs inchief yestzrday,

0T 7 Cecembyer 2005 rE- 16, 17 (closed session).

% Seromba’s Appellant’s Briel, paras. 106, 107. AL the hearing {F. 7 December 2005 p. 17), the English interpreter
stressed that “Counsel is not speling the names 5o it's very difficult o pronounce what pronunciation he's making”,
which might cxplain the differcnoc in the spelling of Frodoudrd Mamraguha 5 fame.

% Trial Judgement, para. 111 {foolnotes omited).

M) Coe Trial Judgemenl, paragraph 111, Cocinole 206 where 1his testimony is incorrectly ciled as “Transcript, 7
December 2005, po 1) (elosed session)”. [t should have been cited as “Transcript of 8 December 2000, po 10 {vlosed
session)”.
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First of all, reganding the employees at the parish. wonld you agree with me thal when you arrived
on the 15th, Palrce, Felicien, Alexis, and Gasore were noe longer working at the parish, no longer
working?

A When [ had et the parish, [...] these people [were] working in the parish. When I returned
on thal day, [ was aof in a position 0 know who was or who wasn!l employed by the parish
However, T should add that [ saw some of these people a2t the pansh when I amived, when I
returned there. ™

Accondingly, the Appeals Chamber does not accept the ¢ontention that the Trial Chamber distorted
Wilness NAL's testimony. The Appeats Chamber agrees with Athanase Seromba that the Trial
Chamber also rclied on Witness NAY's testimony given during examination-in-chief, but
enistakenly referred to this testimony as given under cross-cxamination.”® However, he has failed to
demonstrate how this mistake would have any bearing on the finding of the Trial Chamber that the

witness's testimony was oot reliable.

84.  Finally, Athanase Seromba submits that the Trial Chamber erred by not finding credible the
“precise, coherenl and consistent testimony” of Witness NAL™ The Appeals Chamber notes that
rather than find Witness NA1 not credible, as Athanase Seromba submits, the Tral Chamber found
that his tesbmony was not reliable as to whether Lhe four parish employeas were dismissed. The

Trial Chamber explained its finding as follows:

Witness NA1 only amived in Myange panish on 15 Apal 1994 and, therefore, could nol properly
testify on events he did nod witness. Furthermore, it ohserves hat the wWilness spoke in peneral
terms, a5 s lestimony focussed simply on slafl changes which were made beiween the time he
left Nvange in 1993 and when he cetumed in Aprl 1994, Finally, as Lhe wilness himse)f admits, he
was in no position 10 identily cmployees present al the bme he amrived at the church, dug o the
very large number of refugecs and atlackers that were on the premises,.”™

Athanase Seromba has not shown any emor in Lhis reasoning or in the conclusion of the Tnal
Chamber that it could not rely on Witness NAL's testimony in making its finding relating to the

dismissal of the four Tulsi employecs and the subsequent death of one of them.

3. Alleped Error in Finding that Athanase Seromba Dismissed Four Tulsi Employees

85.  Athanase Seromba submits that the Tnal Chamber's finding that he dismissed Tutsi
employees from the parish 15 “specious” and “speculative™ as it raises the question why he would
have done so while he was welcoming Tutsi relugees into the presbytery and considering that he

was Lo move Lo another parish shortly.”® ==

4T § Decemnber 2005 p. 10 {closed session).

% gee Trial Judgement, paragraph 111, footnome 205, which cites “Transcript of 7 December 2005, p. 19 (closed
session)’”.

¥ Seromba's Appcliant's Brief, para. 110,

™ Trjal Fudgement, para. 113 {fooingle omined). T e mETT

¥ oromha's Appellant’s Brief, paras. 111, 112
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a6, The Tral Chamber made the impugned finding upon a careful consideration of the
testimonies of Witnesses CDK and NA L. Athanase Scromba has chailenged the Trial Chamber's
assessmeni of these testimontes. That challenge was not successful. As Athanase Seromba has not

undermined the basis for the Trial Chamber's finding, 1t cannot be vonsidered o be speculative.

%

Consequently, Athanase Seromba’s contention on this point is rejected.

4. Conclusion

87.  This ground of appeal is dismissed in ies entirety.
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F. Alleged Erroneous Findings relating to the Deaths of Tutsi Refugees (Ground of Appeal 6)

88.  The Tral Chamber {ound that Athanase Seromba had (umed away several relugees from the
presbytery, including Meriam, and that Meriam was subscquently killed by atrackers. ™ Athanase

Seromba challenges this finding.”"

Although the Appeals Chamber has quashed all findings
regarding serions bodily or mental harmy, the Appeals Chamber will address cach of Albanase
Seromba’s submissions as they perain to his conviction for aiding and abetting zenocide by

agsishing in killings, including that of Meriam.

3 Athanasc Seromba notes that rather than tum rcfugees away, he had received them,
including Meriam, at the presbytery at the oulset of the events.”'! He submits that in finding that he
turned refugees away, the Tral Chamber emroneously relied on the sole testimony of Prosecution
Witness CBJ who was “in the 30 metre-high church tower, in a erowd of 300 atlackers and 1500

Tutsi refugees in an area that was particularly noisy due to the presence of many attackers, screams

and gunfire”.*'* Additionally, Athanase Seromba argues that the Trial Chamber disreparded the
evidence of Defence Wilness NAL, who tlestified that the refugess were “all over™ the church
compound, even in the presbylery, which suggests that nobody turned them away, and Defence
Wilness FESS, whe corroborated the {act that Alhanase Seromba did not tum away any refugee
from Lhe pmsbyiery,z'j

0.  The Prosecution responds that Athanase Servmba has failed to show any emor in the Trial
Chamber's assessment of the evidence or that it was unreasonable for it to rely on the evidence,
particularly of Prosecution Wilnesses CBJ and CBK.2** It submils that the finding (hat Alhanase
Seromba expelled Merdam and other refugees from the presbytery while the killings were underway
is supporicd by evidence and is consislent with Athanase Seromba’s overall acts and conduct during
the genocide.”"® The Proseculion agrees that Athanase Seromba accommodated Meriam and some
other refugees at the presbytery, but poinis out that following a meeting on 4 April 1994, he
chased them away [rom the presbytery and repelled them when they tried to seek rcfuge at the
presbytery during attacks on 15 Aprl 1994.2'® The Prosecution recalls Witness CBJ's teslimony

72—,

™ Trial Judgement, paras. 201, 325.

1% Ceromba's Notice of Appeal, paras. 31-33; Seromba’s Appellant’s Bref, paras. 144-151.
! caromba’s Appellant's Brief, para, 149,

M Geromba’s Appellant’s Brief, para. 146 {emphasis in original}.

H: Geromba’s Appellant's Brief, paras. 146, 150

Y praseculion”s Respondent's Boief, paras. 153, 162

2% promecution’s Respondens’s Brief, paras. 153, 154, 160, 161.

18 proseculion's Respondent's Brief, para. 159,
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that the attackers killed these refugees immediately after they were expelled trom the presbytery

.
courtyard.”!

01.  Athanase Serumba challenges the Troal Chamber’s fnding that he tumed away several
refugees from the presbylery and that one of these refugees, Meriam, was subsequently killed, inter
alia, on the basis that the Trial Chamber relied on the evidence of a single witness in making this
finding and therefore violated what he considers (o be the applicable rule, namely “unus testis
nultus testis*'* A review of the Tral Judgement shows that the Trial Chamber relied on the
evidence of two withesses, Witnesses CBJ and CBK, in determining that Meriam was killed after
she had been tumed away from the presbytery ' The Trial Chamber accepied Witness CBI's
account of Medam's death.”™ This witness testified that Meriam was beaten in front of the
secretariat and dragged up to the church by Munnganyi while Fulgence Kayishema held her by the
head which he banged against the ground in the courtyard.”™ The Trial Chamber also accepied
Witness CBK's testimony that Fulgence Kayvishema killed Meram by banging her head against the

bricks while Athanase Seromba, who was present, did nothing to stop him 2

92.  The Appeals Chamber notes that the Trial Chamber relied on the evidence of a single
wimess, Witness CBJ, when it determined that Athanase Seromba had tumed away several
refugees, including Medam, from the presbytery.”>* The witness testified that Meriam was one of
the “privileged Tutsi[s]” whom Athanase Seromba had welcomed into the presbytery but that he
had subsequently expelled her after a meeting on 14 Apnl 1994 ** He further testified that
following the atlacks on 15 Apnl 194, Meriam returned to the presbylery but was once again
expelled by Athanase Seromba.”” Under his ground of appeal, Athanase Seromba does not
challenge the credibility of Lhis evidence, but contends that it should not be relied upon because it is
the evidence of a single witness. The Appeals Charnber recalls that 2 wilness's testimony need not

2% A Trial Chamber has the discretion to decide in

&,

be cormbaorzted 1 order to have probative value.

T progecunion’s Hespondent's Brief, para, 159,

¥ Guromba’s Appcllant’s Brief, para, 148,

1% Trial Judgement, paras. 193, 194, 201, The Trial Chamber also considered that Witnesses CBJ, CBK, CBT, BZ2,
and FE55 conlirmed Meriam®s death (Trnal Judgement, para. 1999

0 Tral Judgement, para. 201

“! Trial Judgement, paras, 193, 201.

B Trhal Judgement, paras, 194, 201.

1 Trial Judgement, paras, 193, 201,

2% Trial Judgement, para. 193,

 Trial Judgement, para. 193,

4% goe Nuhimana el al. Appeal Judgement, para. 633; Mukimana Appeal Judgement, paras. 49, 159, 207, Gacumbitsi
Appeal Judgement, para. 72, Kajelijeli Appeal ludgement, pars. 170, Semanrs Appeal Judgement, parz. 153
Miyitegeto Appeal Judgement, para, 92; Rutuganda Appeal Judgement, pars, 2%, Musema appeal Tudgement, paras, 3t-
I Kvocka et al. Appcal Judgement, para. 578,

15
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the circumstances of each case whether corroboration is necessary.”’’ The Appeals Chamber finds
that Athanase Seromba has failed to show that the Trial Chamber committed an error in its refiance
ot the sole evidence of Wimess CBJ to find that Athanase Scromba tumed away rcfugees,

including Meriam, from the pr&sbytcr:.f,m

93.  Athanase Seromba argues that the Tral Chamber ermed in relying on the evidence of
Wimess CBJ because he observed the events from a 30 melrc-high church tower while there was a
crowd of 5,000 attackers and 1,500 refugees, and it was particularly neisy. The Appeals Chamber
chserves that the Trial Chamber specilically 1ook into consideration the fact that Witness CBJ had
wilnessed the events from the church tower when it assessed his evidence.™ Athanase Seromba has

failed to show that the Trial Chamber erred in accepling Witness CBI's lestimony.

04, Athanase Seromba submits that the Tnal Chamber erred in finding that he tumed away from
the presbylery several refugees, including Menam, by dismparding Defence Witness NAL's
testimony that refugees were “all over” the church compound, including the presbytery.” Although
the Trial Chamber did not specifically discuss Witness NAL's tesumony in relation to Athanase
Seromba’s tuming away refugees from the pre.ﬂhyter}r,m i1 was not obligated to set forth every step
2 The Appeals Chamber nates that
Witness NAI1 testified that, when he amived al the parish on 15 Apnl! 1994, “there were many

of its reasoning ot 1o cite every piece of evidence it considered.

people” in the presbytery. ™ The lranscript further reveals that, when specifically questioned about
Meriam, Witness NA | stated: @7

Repading Miriam's [sic] wansfer, I can’l say anything about it. When I wasn'l al Myange, I didn't
know wthwa,s going on there, § wasn't there, [ have pothing to say about Midam's [sic] ansfer,
thetelore.”

3 Mubimana Appeal Judgement, para. 49. See also Kajelijeli Appeal Judpement, para. 170, citing Miyitegeka Appeal
.Tudgcmcm.. prara, 92,

8% athanage Seromba also argues that the Rubenger Court of Appes) had found that the evidence of Wilnesses CBS,
CBJ and CEM lacked credibility (Seromba’s Appellant’s Brel, para. 88} The Appeals Chamber noles that this issic
was discussed at mial and thar the pdgement in question was admitied inte evidence (Ex, D215 T. & Ocwber 2004 p.
44}, The Appeals Chamber considers that the assessment of the wilnesses’ credibility by the Ruhengen Court of Appeal
does not impact on the aszessment of their credibility by the Troal Chamber in the present case. The Teial Chamber was
entitled 1> make its own finding as to the credibility of the witnesses and the reliabality of their evidence based upon itz
own ohservation of the witnesses and its own evaluaion of their evidence (of, NMivitegeka Appeal Judgement, para. 168).
™ Trial Judgement, para. 234, The Trial Chamber found (hat “from the church Wwwcr, il was physically impossible to
hear the conversation [...] at the pansl storetanal™ and that Withess CB)'s {estimony as to the remarks which Athanase
Seromba made 10 the bulldozer driver conld got be decmed reliable due 1o his location. However, the Trial Chamber
accepted his teslimony concefming events that the witness could sce from his lecaton, See Trial Judgement, paras. 0,
234,
¥ Geromba's Appellant's Brief, para. 146, Athanase Seromba allegedly guotes Wilness NAL'S lestimony thak there
were refugess in the presbylery, selerring to the transenipts of 7 December 2005, without providing full references.
= -, Trial Judgement, paras. 195-198.

B See, e.p.. Simba Appeal Judgement, para. 143; Garum.!,um Appeal Judgcmml, para 113
T 7 December 2005 p. 14 (closait sessiony— : o
M T, 7 December 2005 p. 22 (closed session).
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The Appeals Chamber considers that the Trial Chamber was free to consider that Witness NA1's

testimony did not contradict Witness CBI's evidence that Athanase Seremba tumed away several

refugees, including Meriam, from the presbytery.

95. Athanase Seromba argnes that Defence Wilness FESS “comoborates the fact™ that he never
lumed away any refugees from the presbytery and, in suppom, refers Lo the following excerpt of the

' - '.‘
witness's testlm(mj,r:z' 5

Q: [.-.] You mentioned Gatare and a certaia Midam [ric] who allegedly were Kilisd on the 15th of
April, 1994, did you hear that Falher Athanase Seromba was the one whe handed them (o the
assailants?

Az [...] As for Minam [sic], T heart that she had gonc oul and when grenades were lanached some

Tuzis locked (hemselves in and Miriam was not able o po in with the others. So she stayed

oulside of the church, and that 15 where she was Killed. B never heard (hat it was Father Seromba

who had handed these people over, [ J
This testimony does not contradict the Tral Chamber's linding, based on evidence it considercd
credible, 1that Athanase Seromba tumed away refugees, including Meram, from the presbytery. The
fact that Witness FE55 “never heard™ that it was Athanase Seromba who had “handed these people
over” does not show Lhal the Trial Chamber’s finding that Athanase Seromba tumed sway Meriam

and other refugees from the presbytery was unreasonable.

%%.  Finally, the Appeals Charnber is not persuaded by Athanase Seromba’s argument that there
was no reason for him to spontanequsly receive the refugees, including Menam, at the presbylery
and then later tum them away. This arpument is speculative and, consequently, is incapable of

undermining the evidence of Wilness CBJ on which the Trial Chamber relied.

97. In view of the foregeing, the Appeals Chamber finds that Athanase Seromba has not
demonstrated that the Trial Chamber crred in finding that Athanase Seromba furned away refugees
fram the presbytery, including Meriam, who was subsequently killed by atlackers. Accordingly, this
ground of appeal is dismissed. ._.%

% Seromba’s Appellant’s Briel, para. 150.
S¥-T 12 April 2006 pp. 37-38.
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. Alleged Errors relating to Athanasc Seromba’s Role in the Destruction of Nyange Church
{Ground of Appeal 7)

98, The Trial Charober found that Athapase Seromba “held discussions with the autherities and
accepted their decision to destroy [Nyange] church.”** The Trial Chamber further found that his
utierances encouraged the bulldozer driver o destroy Lhe church and that he indicated to the dover
“the fragile side of the church."** The Trial Chamber concluded that Nyange church was destroyed

% It found that Athanase Seromba's conduct

on 16 Aprl 1994, by means of a bulldozer.
subgantially contnbuted to the destuction of the church which resulied in the death of more than
1,500 Tutsi refugees. **® On this basis, the Trial Chamber convicted Athanase Seromba of aiding and
abeding genocide as well us extermination 2s a crime against humanity.”' Under this ground of
appeal, Athanase Seromba raises challenges conceming an alleged defect in the form of the

Indictment as well s the Trial Chamber’s assessment of the evidence.*"

1. Alleged Defect in Ibe Form of the Indictment

99,  Athanase Seromba submits that the Trial Chamber ermed in finding that the aulhorities
informed him of their decision to destroy Nyange church and that he accepted this decision, as the
Indictment did not plead such an allegation.”* He argues that this allegation was also not made in
Lthe Prosecution’s Pre-Trial or Closing Boef, nor in its closing arguments and that, therefore, the
Trial Chamber erred in convicting him of extermination as & crime against humanity on this
besis.”* Athanase Seromba contends that he was not afforded the opportunity to present his
submissions in relanon to this marter and that his “right to make full answer and defence” was

therefore violated. ™

100.  As noted above, the charges against an accused and the marenial facts supporting those
charges must be pleaded with sufficient precision in an indicument so as to provide notice 1o the
accused.”® The Appeels Chamber has held that where it is alleged that the accused planned,
insligated, ordered, or aided and abetied the planning, preparation, or cxecution of the alleged

crimes, the Proseculion is required to idenhfy the “particular acls™ or “the parlicular course of

@

% Trial Judgement, para. 364.

¥ Trial Judgement, para. 364.

9% Trial Judgement, paras. 283, 284.

0 rrial Tudgement, paras. 334, 364, 345,

™ Trial Judgement, paras. 334, 335, 357, 338, 342, 364, 266-368, 371

M2 geromba’s Notice of Appeal, paras. 34-37; Seromba’s Appellant’s Brief, paras. 152-212.
M eromba's Appellant's Brief, paras, 154, 1535, 153, 159,

M Seromba's Molice of Appeal, para. 37; Seromba’s Appellant’s Bricl, paras, 154, 155.

#* Caromba’s Notice of Appeal, pars, 37,

% Simba Appeal Judgement, para, 63; Muhimana Appeal Judgement, paras. 76, 167, 195. See alto Gactnthitsi Appeal
Judgement, para. 4%; Ndindabahizi Appeal Judgement, para. 16.
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conduct” on the part of the accused which forms the basis for the charges in question® An
indictment lacking this precision is defective; however, such defect may be cured if the Prosecution
provides the azccused with timely, clear, and consistent information detailing the factual basis

underpinning the charge.”

101, The Indictmem laken alone does not allege that Athanase Seromba was informed of the
decigion taken by Lhe authorities to destroy the church and that be accepted this decision. Count 4 of

the Indictmert and the concise statements of facts for Count 4 read:

The Prosecutor of te International Criminal Tribunal for Rwanda charges Athanase SEROME A
with EXTERMINA TION g5 a CRIME A GAINST HUMANITY, as stipwlated in Article 3(b) of
the Seeture, in that on or beiween the dales of 7 April 194 [sic] and 20 April 19594, in KIBUYE
prefecture, Rwanda, Athanase SEROMBA was responsible for killing persens, or causing persons
1o be killed, during mass kEilling evens as part of a widespread or systematbc alleck against a
civilian population on political, ethnic or racial grounds, as follows:

Pursvent & Article & 1) af the Statute: by virtue of his alTimmatve acts in planning, insugating,
ordering, commilting, or othetwisc aiding and ahetting the planning, preparation or axecution of
the erime charged.

48. On or about 13 April 1994, the Inteahamwe and the militia surrounding the Parish, launched
an aftack against the tefugees in the Chuarch. The attackers baving heen pushed sway and our of
the Church, W a place named “fg stetus de o Sainte Fidrge". The stackers threw a grenade
causing many deaths among Lhe refugees. The survivors quickly tried {0 retum to the Church, but
Father Athanase SEROMBA ordercd that all doors be closed, leaving many refugess outside
fabows 300 to be killed.

49, On or about 15 Apdl 1994, Father Athanase SEROMBA ordered or planned, abetred and
encouraged the destruction of the Church with more than 2,000 Tulsis mppod insids, causing their
deaths.

50. After the destriction of the Church, most of the Tutsifs] from KIVUMY commune were kilked,

and in Tuly 1994 there. was no Tutsi{s] known in KTVUMU commune 2
102, The allegation that Arhanase Seromba was informed of the decision 10 destroy the church
and that he accepted this decision is a matcral fact which the Trial Chamber tock into account in
convicling him of extermination as a crime against humanity vnder Count 4 of the Indictment. ™
Howaver, this allegation was not specifically pleaded in Count 4 of the Indictment and the
Indictiment was therefore defective in (his regard.

103. In raising this defect for consideration by the Appeals Chamber, Athanase Serombe docs not
submit that he objected to it earlier. When an appellant raiges a defect in an indiciment fnr the first

lime on gppeal, he bears the burden of showing that his ability to prepare his defence was materially

u? Hm,gerura et ol Appcal Judgement, para. 25.

“ Simba Appeal Judgement, para. &4; Muhimana Appeal Judgement, para. 76. See also Guoumbitsi Appeal Judgement,
E’a.m 49 Magervra et al. Appeal Judgement, patas. 23 {‘-5

[ndictrment, paras. 43-50.
0 Trial Judpement, paras, 3, 366-168,
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impaired “*' Athanase Seromba has not met this burden; his Appellant’s Brief makes no meation of

previous cbjecuons 10 the particular defect in the Indicument considered here.

104. In any event, the Appeals Chamber considers that this defect in the Indictment way cured by
timely, clear, and consistent information by the Prosecution. Annex TEH of the Final Pre-Tnal
Brief* comained a summary of Prosecution Witness CDL's statement, the relevant part of which

stated:

On 16 Aprl 1994, CDL heard Ndungutse, Kanyarugika [zic], Ndahimana and Kayishema telling
Serombe, Lhal the only way of killing all Tula relugess in Nyange church wag 1 destroy the
church. CDL beard Seromba giving \he others the permission o desiroy the church. CDL
witnessed Seromda ielling them to starl destroying the church by the back side of the church
instead of (he tower side, which was stroag. ™

105. The Prosecution indicated in the Final Pre-Trial Boef, next to the annexed summary of
Wilness CDL's statement, that the testimony of Witness CDL would be used to prove extermirtation
a6 a Crime against humanity, among other crimes. ™ This summary put Athanase Seromba on notice
thal, as a basis for the charge (hat he had committed a crime against humanicy, he had allepedly
been informted of the decision to destroy the chiarch and had accepted this decision by permitting
the ¢hurch 1o be destroyed. The Appeals Chamber has previously held that & pre-trial bref can, in
cerlain circumstances, cire a defect in an indicument.”’ The Appcals Chamber finds this to be the
case in Lhe present instance. The information provided in the summary of Wilness CDL's statemnent
was ¢lear and was consistent with the allegation in Count 4 of the Indictment that “Father Athanase
SEROMBA ordered or planned, abeited and encouraged the destruction of the church”. The
Prosecution flied its Final Pre-Toal Bref on 27 August 2004, more than three weeks paor to the
commencement of the wrial™® As such, the Final Pre-Trial Brief provided timely, clear, and
consistent information of 1he missing material fact and thereby cured the defect in the Indicument.

Accordingly, this sub-ground of appeal 15 dismissed.

2. Alleged Errors in the Assessment of the Evidence

106. Athenase Seromba submits that he “neither gave the order W destroy Nyange church, nor
spoke 1o the bulldozer driver impelling him to destroy the church™ **7 In support of his submission,

he alleges errors in the Toal Chamber's assessment of the relevant evidence. The Appeals Chamber

* Gacumbitsi Appeal Judgement, para. 49, Niyitegeka Appeal Iudgement, para. 200; Kvocka et af. Appeal Judgement,

pasa. 35, @
? Prosecution Tinal Pre-Trial Brief, 27 August 2004 (Confidential} (“Final Pre-Trial Briel™).
3 Final Pre-Trial Bdef, Annex 1T p. 10, R.P. 2387,
** Finat Pre-Trial Srief, Anncx 11 p. 10, RP, 2387,
B3 Mubimana Appeal Jedgement, paras. 82, 201, 223, citing Geournbitsi Appeal Judgement, paras, 57, 58, Nalenlic and
Martingvic Appeal Judgement, para. 43 Makirerimang Appeal Judgement, para. 48.
8 See Trial Judgement, Anncx I, paras. 17, 19,
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recalls that the Tral Chamber found that the Prosecuiion did not prove beyond reasonable doubt
thar Athanase Seromba gave the order to destroy the church.®™ The Trial Chamber tound, however,
that he was intormed of \he decision to destroy the church, that he accepted this decision and

encouraged the bulldozer driver to destroy the church.**?
(2} Wilness CEJ

107, As summanzed in the Toal Judgement, Prosecution Witness CBJ testified to a conversation
between Athanase Semmba and the bulldozer dover duning which the bulldozer driver asked
Athznase Seromba whether he accepted that the church be destroyed.”™ The wilness explained thal
Athanase Seromba removed an object from his pocket and handed it wo the bulldozer driver who

then staned demelishing the chorch. ™'

108. Athanase Seromba subrmits that Witness CBJ lacked credibility on whether he urged the
bulldozer driver to destroy the church.” He refers to Witness CBJ's lestimony as to the
conversation between himself and the bulldozer driver, and argues that it was impossible for this
witness to have heard, with such precision, the words spoken in the course of that conversation,™

since the wilness was in the church tower. 2

109. The Prosecution responds that Athanase Seromba’s submussion should be dismissed.™ His
attack on Witness CBI's credibility focuses unly on the alleged impossibility of this wiincss’s
having heard Athanase Seromba’s unerances from the church tower > The Prosecution observes

that the Trial Chamber did not rely on Witness CBJ's evidence in this regard,

110. The Tral Chamber found that Wimess CBJI was credible with regard to Athanase Seromba’s

artendance at a meeting on 16 April 1994,%F

as well as with regard to Athanase Seromba’s giving
an object to the bulldozer driver.*® Athanase Seromba does not challenge these findings under this
ground of appeal. Rather, he challenges the credibility of Witness CBJ in view of the witness’s

testimony concerning his conversation with the bulldozer driver. In this regard, the Trial Chamber

o

BT Seromba’s Appellant’s Brief, para. 16,

¥ Trial Judgement, para. 267.

B¥ Trial Judgement, paras. 268, 269.

) Trial Judgement, para. 210,

¥ Prial Judgement, ara. 211

™ Serombi's Appellant's Brief, para, 171

2 Qepomba’s Appellant’s Brief, para, 170,

¥+ Seromiba's Appellant's Brial, para. 169

™ Drosecution' s Respondent’s Brief, para, 168.
i Prosecution's Respondent's Brict, para. 168,
7 Drosecution’s Respondont's Brief, para. 163.
¥ Tal Judgement, paras. 210, 234

¥ Trial lndpement, paras. 211,234,
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found Witness CBJ's “testimony on the remarks [Athanase] Seromba made to the bulldozer driver
not 10 be reliabie™ due to the distance between the church wower where the withess was located and
the pansh secretariat near which the conversation wok ]:rlu-::.f:_]""ul Consequently, the Trial Chamber
did not rely on this testimony for the finding in question. Rather, the Trial Chamber relied oo Lhe
testimony of Witnesses CBK and CDL in finding that Athanasc Scromba made utterances to the
bulidozer driver which encouraged him to destroy the church.*’' The Appeals Chamber recalls that
it is not unreasonable fur a Toal Chamber o accept some parts of a witness's lestimony while
rejecting others.”’” Consequently, Athanase Seromba has not shown an error in the Triat Chamber's

evaluation of Withess CBF's testimony.
(b} Wilness CRE

111,  As sumnmanzed in the Tral Judgement, Prosccution Witness CBK testified to a conversation
between Athanase Sergomba and the bulldozer driver.””* He stated that the bulldozer driver asked

Alhanase Seromba whether he should destroy the church and that Athanase Seromba told him:

“Dﬂsm}r il. 1 lz?d

112.  Athanase Seromba submits that it was unreasonable for the Trial Chanber to accept Witness

75

CBK’s testimony that he spoke with the driver before the destruction of the church.®™ He argues

that Winess CBK testified that at the tirne the church was being demolished the witness was at the

parish secretadiat with him.*® According to him, Witness CBK testified that Athanase Seromba

stated that “I should move Further away from here, so that the church doesn™ collapse on me." "

Alhanase Seromba argues that this statement implies that he must have been standing at a distance
where he could have been affected by the destnuction of the church and from where he was able to

converse with the bulldorer drver.”” But, he notes thal, as Wimess CBK himself testified, he was

at the parish secrewariat, at least fifty metres from the church.”®

claims that Witness CBK’s testimony is “unrealistic”.*™

Consequently, Athanase Seromba

113.  Athanase Seromba also argues that Wimess CBK should have been discredited because

when he was asked under cross-exammation “who 1ssued the order o fetch the hulldozer™ he

™ Trial Judgement, para. 234 r‘%
7 Trial Jedgement, paras. 236, 239, 263,

T Simba Appeal Judgemenl, para. 212; Kamukanda Appeal ludgement, para, 748, citing Kuprefkic® ef al Appeal
Judgement, para. 333,

* Trinl Judgement, paga. 213,

™ Trial judgement, para. 213,

** Seromha's Appellant’s Brief, parz. 175,

3% garamba’s Appellant’s Brief, parz. 172, .

3 Geromiha’s Appellant's Brief, para. 172, referring 1o T. 15 October 2004 p. 26 (closcd session).

™ geromba's Appellant’s Bnie!l, parz. 73,

I geromba's Appellant's Brief, paras, 172, 173,
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rephicd that he did not know. ™' Athanase Seromba notes that when it was put to the witness that in
his prior written statements of *24 October, 19 and 20 November 2002" he had suated that the
decision to brng the bulldozers was taken by Kayishema and Rushema, the witness “mercly”

answered that “it is easy 1o forger. "™

114, The Prosecution responds that Athanase Seromba gives a “truncaled version” of Witness

CBK's evidence which cannot affect the decision under appeal. ™

115. 7The Tral Chamber found Wimess CBK tw be credible in relation 1o the conversation
between the bulldozcr driver and Athanase Scromba™ and found that the bulldozer driver asked
Athanase Seromba three times whether he should destroy the church.”® Athanase Seromba's
arpument that Winess CBK's testimony lacks credibility must be considered in Lthe context of the
wilness's entire testimony. Witness CBK testified to the amival of the bulldozer and stated that the

h‘!lm

bulldozer driver asked Athanase Seromba “thrice, ‘Should we destroy Lhis churc te which

Athanass Semomba answered:
“Diesuoy the church. We, the Hutu, are many in number and, furthermore, in the bouse of God.

Demons have E;::m:n in thare™, that we the Hutos were many in number and thal we were going (o
build another.?

Witness CBE then tesafied that:

The driver srted demolishing the church, and when Seromba saw that the church was going 1o
collapse, he said, “1 think 1 beiter escape before the church falls on me. I should move away
further from hese, <o that the church doesn't collapse on me." ™"

The witness was asked “{w]here were you when the church was being destroyed” 1o which he
answered that he was with Athanase Seromba “in front of the secrelariat where -- that 18 where
[Athanase] Seromba was standing™. ™’ Witness CBK’s testimony is clear on Lhe sequence of events,
indicaling tha! Athanase Seromba [rst conversed with the bulldozer doiver then, once the
demolition started, he stated that he should move away from the church. The witness then located
Arthanase Sermba in front of the secretariat while the church was being destroyed. Athanase

Seromba’s submissions on this point do not show any error on the part of the Trial Chamber.

o

I Seromba*s Appellant’s Brief, para. 172

™ Seromba’s Appellant's Beief, para. 174,

A Seromba’s Appellant’s Brief, para. 174,

2 progsecution’s Respondent’s Bosl, para. 172,
 Trial Judgement, para. 236,

% Tral Judgement, para. 236.

1 19 Qclober 2004 p. 23 (closed session).
20T 19 October 2004 pp. 25-26 (closed session),
T 19 Ocober 2004 p. 26 (elosed session).
T 19 Ocober 2004 p. 26 (elossd session).
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1'6.  Athanase Seromba further arpues that Witness CBK should have been discredited because
of the difference between his testimony and pre-trial statements as 10 who issued the order 1o bring
in the bulldozer, and also because of his failure to adequately explain thus discrepancy.™ The

Appeals Chamber notes Lhe cross-examination on this issue, which proceeded as follows:

MK, MONTHE:
hadarn President, I would hike to bave read w the witness, with your leave, this slatement of the
24th of October 2002, KO26024, page KO26023 1, beginning of the patagraph.

L.-]

Q. This is what 15 stated in this statement: T was very close to them. I could bear whal they

weere 1alking abowt [..]. [ had nothing clsc to do on that day. [ was standing in the corridor next 12
the wall near the secretariar. Kayishema told Rushema 1o have them bring the bulldezer (o destroy
the church, T saw the assistanl bourgmestre Rushema [eave the vehicle with Rwamasirabo. Before
telling Rushema to po and get the bulldozer, fw discussed with inicllecioals present”

Witness, Lhis is my question to you: Why today do you 1ell the Chamber that you do not know who
sent for the bulldozer, who gave the order that the bulldozer be brought?

A. This is why ! 5a¥ ] oo longer remember who gave the order. IUis huotan. One can forget
easily. To err is human.

Q. The only problem is you forget what you wanl to forget, it seemy.
A. Tou are not looking at the situation properly.

Q. I thank you_ You at least admit thal Kayixhema sent for that bulldozer. Do you admit that
that is what you stated in your slalement?

A Tha is correct.™

The Appeals Chamber has previously stated that it is within a Trial Chamber's discrelion to accept
Of reject a witness's testimony, afier seeing the wilness, hearing the testimony, and chserving him
or her under cross-exarnination.”®® In the present case, Witness CBK provided an explanation for
net recalling on the stand who had sent for the bulldozer. Furthenmore, once the content of his pre-
trial statement was put to the witness, he acknowledged that “Kayishema sent for the bulldozer™,
confirmning his pre-uial stalement. This does not demonsurate a discrepancy berween the witness's
prior written statement and his iestimony in court. [n any event, a Trial Chamber has the discretion
to accepl a wilness’s evidence, notwithstanding inconsistencies between the evidence and his poor
staterments, as it is up to the Tral Chamber to determine whether an alleged inconsistency is
sufficient to cast doubt on the witness's credibility.™ Athanase Seromba has failed to show that a

reasonable Trial Chamber would have rejected Wimess CBK's explanation and found that the

(a4

B0 Serumiba’s Appellant’s Brief, paras. 174, 175.

BT, 2 October 2004 pp. 15-16 {closcd scssion).

2 Akavesw Appeal Judgement, para. 147

™ pumgends appeal Tudgement, para. 443, Sce alse Musema Appeal Judgement, para. 89, Celebicdi Appeal
Judgement, para. 497, Kupredkic et af. Appeal Judgement, para, 156
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wilness was not credible. Consequentty, Athanase Seromba has failed (o show any error in 1he Trial

Chamber’s acceptance of, and reliance on, Witness CBK's evidence.
fe) Witness CDL

117.  As summarized in the Tral Jedgement, Prosecution Witness CDL testilied that on 16 April
1954, he witnessed a discussion between Athanase Seremba and Lhe bourgmestre who then

h‘IN

conversed with other authorities who decided to use bulldezers to destroy the chure According

o the wiiness, these authorities then went to see Athanase Seromha about desiroving the church and
he told them: “*If you have no uther means, bring the bulldozers then, and deslroy the church. ™%
The wilness further testified that Athanase Seromba advised the bulldozer dovers 1o start

demolishing the church from the sacristy side, which he indicated was “the fragile or weak parr ™

118. Athanase Secromba states that Wilness CDL was “an imponant factual wilness” who stated
that Lthe decision to use the bulldozer to destroy the church was taken by the authorities.™®” He notes

that the witness did not accuse bim of ordering the destruction of the church and that “[i]f anyihing,

he merely asserted that [Athanase] Seromba accopted the authorities' decision.™™™ Athanase
Seromba funher submits that Witness CDL was not credible when he testfied that Athanase
Seromba spoke with the bulldozer driver, orging him to destroy the church, and also when the
witness testified that Alhanase Seromba advised the drivers to demolish the church, starting with
the sacristy because the testimony of this withess illustrates that \he only place where the wilness

. - - P4
saw him was the parish secrecanal. #

[19. The Tnal Chamber found Witness CDL to be credible and accepted tus testimaony as to the
meeting belween Athanase Seromba and others during which he accepted the decision to destroy
the ¢hurch, as well as his account that Athanase Seromba indicated (he weak side of the church to

the bulldozer drivers.*™

120.  Witness CDL tesufied that:

The drivers were using a way af desiroying - of using these bulldozers. They were Lying 1o
desirgy the church from one side, and they saw that it was dilficoll, and Falher Scromba sdvised
the bulldozer's driver 1o go and start from Lhe side of the sacristy.™™

* Trigl Judgement, para. 217,

% Trial Judgement, para. 217.

* Trial Judgement, para. 218

#? Seromha’s Appellant's Bricf, para, 182,

* Seromha's Appellant's Bricf, paras. 183, 184,
* Seromba's Appellant’s Brief, paras. 135, 136,
Y Trial Judgement, para. 239, -

*1T, 19 fanuary 2005 p. 25.

45




607/H

The witness confirmed this slatement when he testificd that:

Asg i have alrcady said, he was showing the fragile or weak part that one needed 10 stark in onder (o
kill the Tursiz, and he was talking -- lhey were lalking will the father. Nollong was dooc without
his mnu;ﬂ, At least, he did not show any desire w come o the assistance of 1he refugees in
Juc o,

Alhanase Seromba assens thal "one cannot lend any credibility’ to this stalement because Witness
CDL. did rot provide a detailed account of the place where he provided the advice and also because
the witness's testimony shows that the parish sceretanat was the only place where the witness saw
him.*** Witness CDL testified that he saw Athanase Seromba al the parish secretariat on 15 April
1994 when the wilness arrived at the chorch. ™ The witness also indicated that he saw him at the
parish secretariat at 7.30 am_ on 16 April 1994, Witness CDL was not questioned as to Athanase
Seromba’s exact location withan the church compound when he advised the bulldozer driver on the
demolition of the church, and the witness did not provide this detail on his own.™ This is not
safficient to show that Wilness CDL's testimony on this point was unreliable and 1hat the Tnal
Charnber erred in accepting it.

(d) Witness CBR

121. As summarized in the Trial Judgement, Prosecution Witness CBR testified that, on 16 April
1994, he saw the authorities meet with Athanase Seromba at the church and that after this meeting
the attack on the church began.*" The witness further testified that Athanase Seromba was nol the
cne learling the atcacks, but that before the authorities gave any insouctions to the attackers they had
to speak with Athanase Seromba *

122.  Alhanase Seromba submits that Witness CBR’s testimony does not indicate that he ordered
the destruction of the church or that he held a conversation wilth the bulldozer driver on 16 Apni
19947 He argues that the Prosecution failed to prove beyond reasonable doubt that he had a

conversation with the bulldozer driver, doring which he encouraged him to destroy the chuech.*”

2

T, 19 January 2005 p. 26.
3 geromba’s Appellant's Brief, para. 186,
T 19 January 2005 p. 16 {closed session), T. 19 January 2005 pp. 42, 43.
¥ T, 19 January 2005 p. 22,
M8 See T. 19 January 2005 pp. 3-8, pp. 9-17, 36-39 {closed session), T. 20 January 2005 pp. 2-27, pp. 13-15, 23.27
gz:_iosnd session ),
Trial Judgement, paras, 21%, 240,
*& Trial Judpement, para, 219,
¥ Seromba’s Appellant's Brief, para, 192.
M Seramba’s Appetlant’s Brief, para. 193
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123, The Prosccution responds that although Witness CBR testified that Athanase Seromba was

not lcading the attackers, this does not contradict his evidence that the authoritics had to hold

discussions with Athanasc Scromba before instructing the assailants. !

124,  Athanase Seromba’s submission that Witness CBR's testimony does not indicate that he
prdered the destruction of the church is not relevant since the Tnial Chamber did not find that he
ordered the destruction of the church, but rather that he was informed by the authorities of their

decision to destroy the church and that he accepted this decision ™'

125.  Furthermore, Athanase Scromba’s argument thal Witness CBR'S (estimony does not
mdicate that he held a conversation with the bulldozer driver is immaterial. The Trial Chamber did
not rely on his evidence in thos regard. Rather, the Trial Chamber based its finding about Alhanase
Seromba's conversation wilh the bulldozer drver on the evidence of Witnesses CBK and CDL.?"
Consequently, Athanase Seromba has failed to show that the Trial Chamber committed any emor in

relation to its assessment of, or reliatics on, Witness CBE's evidence,
(e} Witness FE32

126. As summarized in the Thal Judgement, Defence Wilness FE32, the bulldozer driver who
demolished the church, testified that i1 was “Kayishema” and not Athanase Seromba who forced
him to demohish the ¢hurch and that “Védaste Murangwabugaba and Anastase Rushema led the
operations on 16 April 1994" ** The wiiness also testified that Athanase Seromba “ran up to
complain” 10 Rushema aboul the demolinon of the church and that Athanase Seromba was

“powerless in the face of such a situation”."”

127.  Athanase Servmba submits that the Tral Chamber emed in finding Defence Wilness FE32

s

not credible.”™ He argues that the discrepancies between the witpess's testimony and his prior

statementls arose as a result of duress and mﬂ.nipulmii)n.m

128  The Prosecution responds that Athanase Seromba's present submissions merely repeal

arguments unsuccessfully advanced at trial, without showing how Lhe Trial Chamber’s [inding was

1% )B

3
erronaous.”

" Prosecurion’s Respondent's Brief, para. 170.

Y2 Trial Judgement, para. 268,

* Trial Judgement, paras. 236, 279.

* Trial Judgement, para. 220,

M? Tria) Judgement, para. 220,

*® Seromba’s Appellant's Boef, para 209,

T geromba’s Appellant’s Bricf, paras. 199-208; AT, 26 November 2007 . 45,
"% Prosecution's Respondent’s Brief, para, 175.
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129. The Toal Chamber found that Wilness FE32 was oot credible with regard to the events of

16 Aprl 1994 due to the numerous contradictions both within his prior statements and his
testimony, as well as the contradictions between his prior slatements and his testimony.™” In
reaching this finding, the Trial Chamber considered in detail the arguments Athanase Seromba now
advances upder this sub-ground of appeal. It also took into consideration that Witness FE32 was
unable to provide any explanation concerning the numerous contradictions™® and held that the
Defence did not adduce any evidence that the prior stalements were obtained under duress.”' The
Appeals Chamber notes that on appeal Athanase Seromba has not subslantiated his claims that
Witness FE}2’s slatements were made uwnder duress. Rather, he underpins his allegation with a
peneral reference to “the conditions of confinement in Rwandan prisons and the atmosphere of
terror which: prevails in that country”™.** This is insuflicient to demaonstrale any error in the finding
of the Tdal Chamber.

130.  Accordingly, the Appeals Chamber is not satisfied that Athanase Seromba has demonstrated
that the Tral Chamber erred in inding Witness FE32 not credible.

£
3. Conclusion

131. This ground of appeal is disimissed in its entirety.

* Trial Judgement, para. 243.
0 Trial Judgement, para. 254,
! Trial Judgement, para. 255.
12 geromba‘s Appellant’s Hoef, para. 208,
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H. Alleged Errgrs relating to the Conviction for Extermination as a Crime apainst Humanity
{Ground of Appeal 9}

132.  The Tral Chamber found that Athanase Seromba “held discussions with the authorities and
accepted their decision 1o destroy the [Nyange] church."*** The Trial Chamber further found that he
encouraged the bulldozer dover 10 destroy the church and gave advice to the driver concemning “the
fragile side of the church.”* The Trial Chamber concluded that Athanase Seromba’s conduel
substantially conmmbuted to the destruction of the church which led to the death of 1,500 Tutsi
mfugeas.m On the basis of these findings, the Tnal Chamber convicted Athanase Seromba of
aiding and abetting extermination as a crime against humanity.m Under this pround of appeal,

Athanase Seromba challenges this legal (inding.’”’

. Arguments relating to the Applicable Law

133, In his submissions, Athanase Seromba details his understanding of the applicable law
regarding extermination as a crime against homanity and defines the elements of this cnime, as

confirmed, in his view, by the jurisprudence of the Tribunal and that of the ICTY.**®

134, The Prosecution responds that Athanase Seromba’s submissions largely consist of a basic

restatement of the law and that they do not raise any lepal or factual error that wouid ment the

. T
reversal of his conviciion.

135. The Appeals Chamber considers thal Alhanase Seromba has failed fo specify any ermor
allegedly committed by the Trial Chamber in its analysis of the relevant legal provisions. In this
context, the Appeals Chamber recalls that, on appeal, the parties must hmil their arpuments to
alleged legal errors that could invalidate the decision of the Trial Chamber and o alleged factual
errors [hat could result in a miscarniage of justice. These critenia are set forth in Article 24 of the
Statute and are well established by the Appeals Chambers of (his Trbunal and of the ICTY.™ The
M Trial Judgement, para, 364,

2 Trial Judgement, paras, 364, 363.

" Trial Judgement, paras. 364, 366-368, 371. Athanase Seromba was also convicted of aiding and abetting genocide
for this conduci. See Trial Judgemenl, paras. 334, 335, 337, 338, M2

%7 eromba’s Notice of Appeal, paras. 38, 3% Seromba’s Appellant’s Bricf, paras. 273-296.

™ Seromba's Appellant's Bricf, paras. 273-291.

*** Prosecution's Respondent's Brief, paras. 183, 188,

W Cimba Appeal Judgement, para. 8, Ndindabahizi Appeal Judgement, paras. 8-10; Ntegerura et ai. Appeal Judgement,
paras. 11, 1Z; Gacumbitsi Appeal Judgemenl, paras. 6-8; Kojelijeli Appeal Judgement, para. 5; Semanza Appeal
Judgement, paras. 7, 8, Musema Appeal Judgement, para. 15, Kayishena and Ruzindans Appeal Judgement, para, 177;
Akayesu Appeal Judgement, paras. 178, 139, For junsprudence under Article 25 of the ICTY Swue, see Blogofevid
and Joki¢ Appeal Judgemenl, para. f; Brdamin Appeal Judgement, paga. 8; Galic Appeal Judgement, para. ; Blagofe -
Simi¢ Appeal Judgement, para. T; Siokk' Appeal Judgement, para. 7; Kvalka ef al. Appeal Tudpemenl, para. 14;

* Tral Judgement, para. 364

44




603/H
Appeals Chamber will therefore only address those submissions which specifically challenge the
Trial Judgement ardl which could potentially invalidate the findings of the Trial Chamber.

136, In particalar, the Appeals Chamber notes that Athanase Seromba’s argumenls regarding his
convicden for cxtemmination as a crime against humanity do not challenge the Tral Chamber's
findings that all elements necessary (o establish the occurrence of this specific crdme were
fulfilled. ' While, as noled above, Athanase Scromba discusses at length his understanding of the
constifutive elements of cimes against humanity, s arguments do nou challenge the Trial
Chamber’s findings in relation to the generzl reqmrements of the crime, but focus on the Trial
Chamber’s findings that relate to his own participation in this crime. The Appeals Chamber will
therefore |imit its assessment to whether the Triwl Chamber emred when finding that it had been
pruven beyond reasonable doubt that Athanase Seromba aided and abetted extermination as a come
against humanity, 1n view of Athanase Seromba’s submussions that the elements of actus rews and

mens rea had been ermoneously established.

2. Alleged Eroms relating to the Acius Rews and Mens Rea Elements of Extermination as a Come

against Humanity

{a) Actus Reus

137.  Albanase Scromba submits that the Tral Chamber emed in finding that his condoct
constityted the required actus rews 1o establish his responsibility for extermination, pursuant 1o
Anticle 3 of the Statute.”* He recalls his previous arguments refating to alleged emors in the Trial
Chamber's factual Andings which formed the basis for his conviction for this came and submits, in

h3]3

particular, thar he never accepted an order regarding the demohition of Nyange church™ and that he

was unaware of the issuance of any such order.”** He further submits (hat he did not encourage the

7o

Vasiljevid Appeal Judgement, para, 5, s¢e glso Kunarac et al. Appeal Judgement, paras. 35-48; Kuprefic et al. Appeal
Judg:munt paras. 21-4 1; Celebici Appeal ludgemenl, paras. 434, 435; Furnndfija Appeal Judgement, paras, 34-40,

! The Trial Chamber found, in panticular, that the attack against the Tutsis in K.mlmu commane in April 1994,
sulminating in Lthe desiruetion of Nyange church was “widaspread™ and “systematic”’, and thal “the atlack was direcled
agaims) the Tuisi civilan popuolation that had sought refuge in Myange Church op discriminatory grounds™ {Trial
Judg.em¢nt para. 369).

¥ Seromba’s Appellant’s Bricf, paras. 292294, quoting Trial Judgement, patas. 364, 365,
™ The Appeals Chamber noles Ihat there is ap eror in the Wranskation of Seromba’s Appcliant's Brief which, al
peragraph 294 reads: “the Appellant never fwik grger from anyorne regarding ihe demolition of the church® — this
slatement dilfers from e French toxt {"Vappeflant n'evait jamais eocgpié {ordre de qui que ce soif”™), as well as from
the ranslation of e Traal Judgement, paragraph 364, which alse reads “and gogepied the decision taken by them o
desttoy the church” {emphasis added).
™M SerombaTs AppeHant’s Briel, para. 294, See supra Ground of Appeal 7 of Alhanase Seromba's appedl where thasc
arguments have been addressed by the Appeals Chamber.
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bulldozer driver to demolish the church and stresses thal he did not speak with him proior 1o the

destruction of the church, >

138.  The Prosecution responds that Athanase Seromba merely relies on his previous arguments
regarding aileged erronecus factual findings and argues that he has failed (o identify any error of
law allegedly cormmitted by the Trial Chamber.**

139. The Appeals Chamber recalls that the actus renus for aiding and abetting extermination as a
crime against humanity comprises of acts specifically direcled to assist, encourage, or lend moral
support to the perpetration of this crime and that such support must have a substantial effect upon
lhe perpetration of the erime.™" In the present case, the Trial Chamber found that Athanase
Seromba held discussions with the communal authorities and accepled their decision to desuoy the
church ** Moreover, the Triat Chamber found that Athanase Seromba encouraged the buildozer
driver to destoy the church and that he indicated its fragile side to the driver.”™ In suppon of this
ground of appeal, Athanase Seromba refers to his arguments which challenged these factual
findings. ™ The Appeals Chamber recalls its finding that it was not unreasonable for the Trial
Chamber to rely on the testimomies of Witnesses CBJ, CBK, CDL, and CBR,“’ and that the Trial
Chamber did not T in rejecting e teslimony of Wilness FE32 when making the impugned factual
findings.** The Appeals Chamber has iherefore already found that Athanase Seromba's challenge

to the underlying factual findings is without merit.*"?

140. The Appeals Chamber considers that the finding of the Trial Chamber, which charactenized
Athanase Seromba’s conduct as aiding and abetting the crime of extermination, is also subject to an
appeal by the Prosecution and for practical reasons will be discussed there. Given that the

Prosecution appeal on this point is granied, Athanase Seromba’s arguments cannot succeed.

D

Accordigly this sub-ground is dismissed.

** Seromba's Appellant's Brief, para, 204,

I Prasecution’s Respondent’s Bricl, paras. 137, 188,

M Nigkirutimana Appeal Judgement, para. 530.

** Trial Judgement, para. 364. The Appeals Chamber notes that the Triat Chamber used the words “approved” and
“accepied” interchangeably W describe Alhanase Secomba’s cenduct, See Trial Judgement, paras. 239, 268, 334, 264,
367, 382,

' Trial Jodgement, para. 364. Th Appeals Chamber notes that while the English ranslation of the Trial Judgement
reads “Scromha even gave advice o the bulldozer driver conceming the fragile side of the church”, the French text
stales thatl Seromba ipdicaed (in the sense of peoviding informadon about) the fragile side of the cliwrch (“Seromba o
méme donné dey indications au conductenr du bulldozer sur le cdtd frapile de I'églice™) (empbasis added). Sec afse
Trial Judgemenl, para. 255,

** Seromba’s Appellant’s Brief, para. 294.

M Cee supra Athanase Seromba’s Ground of Appeal 7.

M ger sugra Athanase Scromba’s Ground of Appeal 7,

H! See supra Athanase Seromba’s Ground of Appeal 7.
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(b} Mens Eea

i41. The Appeals Chamber notes that the Prosecution, in its appeal, relies on the Trial Chamber's
findings regarding Alhanase Seromba’s mens rea for aiding and abetting extermination. The
Appeals Chamber will therefore proceed to address Athanase Seromba’s challenges to these
findings.

142,  Athanase Seromba submits that the Trial Chamber’s Anding that the mens rea for arding and
abetting extermination has been proven beyond reasonable doubt is contrary 10 “the peninent
statements” of Witnesses PA1 and FE32 and is inconsistent with the “trend of events”* He funher
submits that the Trial Chamber erred in law in finding lm responsible for comnutiing & crime

apainst humanity because he, at no time, conceived or endorsed a plan to destroy “his church™ ¥

143, The Prosecution responds that Athanase Seromba merely reiterates his arguments related to
previously raised and addreseed alleged factual errors and that be fails to identify any alleged emor

of law capable of invalidating the decision.**

144. The Appeals Chamber has already found that the Trial Chamber had not erred in finding that
Witness FE32 was not credible.>” In light of this, the Appeals Chamber considers that the Trial
Chamber did not err in not relying on Witness FE32's testumony for its facrual findings wihich
formed the basis for its Jegal findings that Athanase Seromba possessed the requisile mens rea for

aiding and abelling extermination as a crime against humanity.

145, With regard 10 Wimess PAL, the Appeals Chamber notes Lhai the Trial Chamber found
Witness PA1 not to be credible, having considered thai his testimony and prior slatements as to the
events of 16 Apnl 1994 conlained many contradictions.*® However, in his Appellant's Bref,
Athanase Seromba does not challenge the conclusion that Wilmess PAL was not credible.
Consequently, the Appeals Chamber finds that Athanase Seromba has not demonstraled how the
Trial Chamber erred in not relying on the testimony of Witness PALl when it found that he

possessed the requisite mens rea for aiding and abetting extermiration as a crime against humanity.

146. In order to assess whether the Trial Chamber erred in establishing Athanase Seromba’s mens
rea in telalion to the descruction of Nyange church, the Appeals Chamber recalls that the requisile

mens rea for aiding and abelting the crime of extermination is knowledge that the acts performed by

%4

M Ceromba’s Appellant’s Brief, paras. 235, 256, refemring 1o Trial Judgoment, paras. 367, 268,
M5 Seromba’s Appellant's Brief, para. 296,

M6 prosecution’ s Respondent’s Brief, paras. 187, (88,

M Lar supra Athanase Seromba's Ground of Appeal 7.

¥t Trial Tudgenient, paray. 2652.264.
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the aider and abettar assist the commussion of the crime of exterminztion committed by the
principat pm:q;n-c:i:rat-::r|fzs:j.m This standard was correctly applicd by the Trial Chamber. Indeed, the
Trial Chamber fist considercd that Athanase Seromba could npot have been unaware of the
lepnimising effect his wonds would have on the zctions of the communal authonties and the
bulldozer driver,”™ before finding that he had the requisite knowledge that his approval of the
avthoritics” decision 1o destroy Lhe church and his encouraging words to the bulldozer driver would
substanlially contriibute to the destruction of the church and the death of the numerous refugees
inside ™!

147.  These legal conclusions are consistent with and are based on the Trnal Chamber’s facial
findings, which the Appeals Chamber has previonsly considered not to be unreasonable: ™ namely
that Athanase Seromba, while not himself giving the order to destroy the church,** had accepled
such a decision by the communal authorilies,”®* and that he had encouraged the bulldozer driver 1o

h.lii

desiroy the chure The Appeals Chamber considers that these [indings are not disturbed by

Alhanase Seromba’s claim that he dic not endorse a plan o destroy “hus™ church, as this was “his
working tool”.® Athanase Seromba’s statements made to the driver of the bulldozer show clearly
that he was not concemed by Lhe destruction of the Nyange church, given his indication that a new
church would be built,** and the Trial Chamber accordingly found that Athanasc Seromba assured

the bulldozer driver that such & new church would be built by the Hutus,***

148. Moreover, with regard to Athanase Seromba’s more general claim that the Tral Chamber’s

factual findings are “inconsistent with the rend of events”™*’

and led to erroneous legal findings,
the Appeals Chamber finds that Athanase Seromba has failed to substantiate this assertion. In any
event, considering that the Appeals Chamber has already found that the factal findings on which
the Trial Chamber based its legal conclusions were not unreasonable, and that the Trial Chamber
did not err in applying the correct legal standard to assess his mens rea based on these faciual

findings, Alhanase Seromba's argoment that the Trhal Chamber's legal findings are emroneous is

g2

withoul ment.

M? Meatirutimana Appeal Judgement, para. 530,
50 o
Trial Judrement, para. 367,
B! Tejal Tudgement, para. 367.
2 See supra Alhanase Seromba’s Ground of Appeal 7.
2 Trisl Judgement, para. 267,
*™ Trial Judgement, para. 268.
** Toal Judgement, para. 269,
* Seromba's Appellant’s Brief, para. 296,
T Ses Trial Judgement, para, 213, quoting testimony of Witness CBK, T. 19 October 2004 pp. 25, 26 {closed session)
and T. 20 Oetober 2004 pp. 15, 17 (closed session). See afse Trial Judgemenl, para, 234,
35 .
Trial Judpemcnt, para, 269,
™ Seromba’s Appellant’s Boef, para. 296,
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149, Finally, the Appeals Chamber rejects Athanase Seromba’s assertion that the Trial Chamber
erred 1 law in convicting hem of exterminaiion as 2 crime against humanity because he did net
conccive or endorse a plan to destroy the church. As the Appeals Chamber has recopnized in olther
cases, while the existence of a plan can be evidentially relevant, it 15 not a separate legal element of
a cime againgt bumatuty and, in particular, the proof of a plan 15 not a prerequisite to a conviction

for extermination.*™

150. The Appeals Chamber therefore finds that Athanase Seromba has failed to show any error in
the Trial Chamber's analysis of the required mental element when establishing his mens rea for
giding and abetting extermination as a crime against humanity. Accordingly, this sub-pround of
appeal is dismissed. Whether the Trial Chamber correctly characlerized Athanase Seromba’s mens

rea merely as knowledpe will be adilressed in greater detail in the context of the Prosecution's

appeal.

3. Conclusion

1531. For the foregoing reasons, tus ground of appeal is dismissed in iw entirety. The Appeals
Chamber will further consider Aihanase Scromba’s Dability for cxicrmination as a ¢rime against

humanity under Count 4 cf the Indictment in connection with Ground 1 of the Prosecution’s appeal.

i

M0 fee Garumbitsi Appeal Tudgement, parn. 84, Ses afea Semanza Appeal Judgement, para, 269; Kunarar et i, Appeal-
Judgemeny, para. %8; Krstid Appeal Judgement, para. 225, Blafkie Appeal Tudgement, para, 120,
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IY. THE APPEAL OF THE PROSECUTION

A. Alleged Errors relating Lo Committing, Ordering, and Planning Genocide as well as

Extermination as a Crime against Humanity (Ground of Appesl 1}

152.  Athanase Seromba was convicted for aiding and abetting genocide as well as extenmination
as a crime against humanity. ™" The Trial Chamber held that Athanase Seromba incurred eriminal
respunsibility only for aiding and abeuing*” and reasoned that,

[...] the Prosecuuon has not proved beyond ceasonable doubt that Scromba planned or commitied

the massacres of Tulsi refugees. With respect tn parbicipalion by insligaling or by omdering, the

Prosecution has not proved that Alhanase Seromba bad the specific penocidal intent or dalus
specialisie {sic] (specific intent) o ineur Babilily under these two modes of panicipation, More

specifically, in reletion to crdering, the Chamber findg that the Proseculion has not established that
Accused Alhanasc Scoomba vaercised effective control aver the principal perpetraiors of the
crimes. ™
Consequently, the Trial Chamber did not enter convictions for the charges of comminting, ordering,
and planning genocide or externunation as a come agamst humanity, which the Prosecuton

challenges under this ground of appr:al.m

153. The Prosccution submits that the Tral Chamber commiticd errors of law and fact in
concluding that Athanase Seromba had not commitied, ordered, and planned the crimes of genocide
or extermination as a crime against humanity through his pariicipation in (he massacres at Nyange
parish between & and 20 Aprl 19945

154. The Appeals Chamber will address in tum the Prosecution's three sub-grounds of appeal
challenging the Trial Chamber's faciyal and legal findings as to the modes of participation for

which Athanase Seromba was found not responsible, The relaled issue of sentencing will be

=y

addressed in the Prosecution’s Ground of Appeal 3.

. Alleged Errors relating Lo the Commission of Genocide

155. With respect lo commitling as mode of participation in cimes, the Tral Chamber in this
case slated that

! Trial Judgement, paras, 314342, 352-371. The Appeals Chamber noles thal the wording in paragraph 371 of the
English tanslation of the Toael Judgement, that “Alhsnase Seromba committed a crime againsl humanily
(exterminaticin}” (emphasis added}, results from a translation error. 1n the French orginal, this paragraph mentions
Alhanase Seromba’s respomsihility for exterminalion as a crime against humanity withour specifying the mode of
liahility ("fL o Chombre congidire dtabli au-deld de tout doute raisornable a {"encontre de Paccusé Athangse Seromba
le crime 4'extermination constitutlf de crime condre 1 harmanite vi té au chef d'accusation’).

2 Trial Judgement, para. 311,

*! Trial Judgement, para. 312 {footnote omitted).

* Prosecution's Mulice of Appeal -paras. 1-8; Prosecution’s Appellant’s Driel, paras. 17-74.

¥ Prosecution’s Appellant’s Brief, para. 17; AT. 26 November 2007 p. 4.
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“comumiting” means the direct physical or persona) participation of the accused in the pmgtrau&n
of a cnime or the cwlpable omission of an act thal was mandated by a rule of cominal law,

The Trial Chamber found tha the Prosecution has not proved beyond reasonable doubt that

Athanase Seromba committed the massacres of Tutsi refu g&es.‘m

156. The Prosecution submits that the Tral Chanber's approach to the concept of direct
participation in the material elements of the erime of genocide does not take into consideration hat
Athanase Servmba acted through others, which amounts to direct participation in the crime, namely
“committing” as a mode of liability set out in Article 6(1} of the Statue.™ In the Prosecution’s
opinion, the Tral Chamber’s findings in this regard are inconsistent with the Appeals Chamber’s
recent jurisprudence holding that the concept of commission of the crime of genocide cannat be
reslricted to the physical killing of individuals, but that it also includes other acts such as being

present, supervising and directing 1 massacre, and separating Tulsis 5o they can be killed. ™

157. The Prosecution presents a number of factual conciusions reached in the Trial Judgement
which, in 1s view, should have led the Trial Chamber to conclude that Athanase Seromba
paricipated direcily in the material elements of the cime of genocide, ™ and possessed the specific
inient 1o destroy the Tutsi group as such.”' Specifically, the Prosecution highlights the Trial
Chamber’s findings with regard 1o, infer alin, Athanase Seromba’s prescnce during the
massacres;”  his instruclion 1o the gendarmes to prevent the Tursi refugees from tuking bananas
from the parsh [:tnl:.:lm‘.a.l.i::-n;:”3 his instructions to stop the killings and remove the bodies before

T4
massacres resumed ;3

his agreement with the authorities” decision to bulldoze the church and his
direction and supervision of the bulldozing;™™ his position of authority in Lhe parish;®™ and his
decision to expel Tutsi employees and refugees from the parish and the subsequent death of two of

them.}”’

158. The Prosscution submits that the context of the events in which Athanase Sermmba
participated was such Lhat, taken togather with his “acts and utterances”, it should have led the Trial

r{s

Tnal Judgement, para, 362,
Tnal Judgement, para. 312,
%8 Proseculion’s Appellant’s Briel, para. 30,
** Prosecution’s Appellant's Brief, paras. 3140, quoting Gacumbitsi Appeal Judgement, paras. 59-61. AT, 26
Noyember 2007 o 1.
* Prosecution’s Appellant's Brief, para, 42; AT, 26 November 2007 p. 7.
' Prosecution’s Appelant’s Briel, para. 45; AT 26 November 2007 pp. 5-6.
e Prow: wion's Appellant’s Brief, para, 42 4.
" Prosecution's Appellant's Brief, para. 42 b,
Hmbc ution's Appellant's Hrief, para. 42 b.
™ Prosecution’s Appellant's Brief, paras. 42 ¢, 42 1.
Pmsecut:dn 5 Appellant’s Brief, para; 42 ¢, : T
7 Prosecution’s Appellant's Brief, paca. 42 d.

AT4
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Chamber to conclude that he had the requisite specific intent lor the crime of genocide.”™ In ihis
repand the Prosecution stresses several factual findings in the Tral Judgement including Athanasc
Seromba’s refusal to celebrate mass for the Tutsi mfugccs,?’m his expelling of Tutsi refugees from

the church, and the death of Meriam.*®

59, Athanase Seromba responds that the Prosecution misinterpreted the findings of the Trial

Chamber with regard to his participation in the commission of the crime of genocide. ™!

He argues
that his acts were motivated by a good intention and that they did nol amount to the commission of
ganmidc.mmhmaﬁe Seromba further argues that the Prosecution is atiempling o extend the
concept of commussion of a crime through an inaccurate use of the Tadic and Gacumbirsi Appeal
Judgemcms.m More specilically in relation to the latier, Athanase Seromba submiis that i caneol

he used as 2 precedent since he did not commit any crime.***

160,  Funhermore, Athanase Scromba contests the Prosecution’s interpretalion of a number of
facls upon which its appeal s based™’ and concludes thal there is no support for the Prosecution’s

contention that he possessed genocidal intent and committed acts of genocide ™
161. The Appeals Chamber recalls that

[Ha the conlext of genccide, bowever, “direct and physical porpetration” need nor mean physical
killing; oLhcr acls can constilute direct participation in the gctus rews of the come.™™

The jurisprudence makes clear that “commiiting™ is not [imited w direct and physical perpetration
and that other acts can constilute direct participation in the gctus reus of the crime.”™ The question
of whether an accused acts with his own hands, e.g. when killing people, is not the only relevant
crterion.’™® The Appeals Chamber therefore finds, Judge Liu dissenting, that the Trial Chamber
erred in law by holding that “commilting” requires direct and physical perpetration of the crime by
the offender. To remedy this error, the Appeals Chamber will apply the comect Jegal sandard—i.e.,

whether Athanase Seromba’s actions were “as much an integral pan of Lhe genocide as were the

3
¥ Prosecution’s Appeliant’s Bref, paras, 27-29, FZ::
™ proseculions Appellant's Brief, para. 45 b,
M0 brscoulion’s Appellanes Rrief, para, 45 ¢,
w Semmha'a Respondent s Brisf, para. 49.
¥ ceromba's Respondent's Brief, parag, 47-49.
™ Seromba's Respondent’s Briel, paras, $4-38; AT. 26 November 2007 p. L£.
™ gerombas Respondent’s Brief, para. 60.
™ Seromba's Respondent's Brief, para. 64.
¥ Seromba’s Respondent’s Bref, para. 67.
1 Gacumbiesi Appeal Judgoment, para 60.
s Se-:r Gacumbitsi Appeal Judgement, para. 60; Ndindabahizi Appeal Judgement, para, 123,
¥ sCommitting” is rot limited o physical perpetzation of a crime. See. e.g.. ARCHBOLD: CRIMINAL PLEADING,
EVIDENCE AND PRACTICE (2007), §18-7, Bundesgerichichif [BGH] [{Geoman) Federal Supreme Courl of Justice] 26

Joly 19, Entschendungen des Bundesgericlitskofs in Straftochken [BGHSt] 40, 218 (236,
37
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killings which [they] enabled."™ In so doing, it will determine whether, as the Prosecution has
argued on appeal, the Trial Chamber's [acieal conclusions and the evidence contained in the irial
recond support the conclusion that Athanase Scrormba became a principal perpetrator of the cnme
itself by approving and embracing as his own the decision (o commit the crime and thus should be

convicted for committing genocide **

162.  The Appeals Chamber considers that the law should be applied to the factual findings of the
Tral Chamber, taken as a whole. It is on this basis that the Appeals Chamber will determine the
oroper mode of liability under Article 6(1} of the Statute. In cases of ambiguity referchce may be
made, pursuant to Rules 109 and 118(A) of the Rules, W the record on appeal.

163. As a preliminary matier, the Appeals Chamber observes that the Trial Chamber found
Athanase Seromba guilty of genocide by aiding and abetting killing Tutsi refugees for two different
acts: for the killing of Tutsi refupees by means of destroying the Nyange church, and for the killing
of members of the Tulsi group in relation to the expulsion of employees and refugees, inter alia,
Patrice and Menam. The Appeals Chamber will address the Prosecution's challenges regarding

these separate convictions in tum.

{a} Alhanase Seromba’s Conviction for Aiding and Abetting Genocide by Means of Destroving
the Chorch

164 The auacks against the Tutsi refugees at Nyange parish resumed in the moming of 16 April
1994, after the bourgmestre had given a signal by shooting at the refugees ™™ When it became
apparent that it was impossible to destroy the church by using bullets and grenades, Kayishema,
Ndzahimana, Kanyarukiga, Habarugira and other persons decided to use bulldozers instead. > They
turned 1o Alhanase Seromba, explaining that there were ne other means left to destroy the church to

. 394

reach the refugecs, and offered him the option to vse the bulldoeers. ™ Athanake Seromba stated:

7

“If you have no other means, bring the bulldozers then, and destroy the church™***

0 Carumbirsi Appeal fudgemenl, para, 60.

¥ of. Blagejevid and Joki¢ Appeal Tudgement, pars. 8, Blagoje Simid Appeal Judgement, para. 9; Naletitic and
Martinovic Appeal Judgement, para. 10, The Appeals Chamber also recalls Bule 118{A) of Lhe Rules which providas
that “the Appeals Chamber shall pronounce judgement on the hasis of the record on appeal and on any additiopal
cvidence as has been presented W0 i, Rule 109(4) of the Rules provides that “[{]he record on appeal shall consist of the
trial cecord, as cerlilicd by the Registrar™,

¥ Trial Judgemen, para. 238; T. 19 Janpary 2005 pp. 22-23, 62 (Witness CDL); T. 20 January 2005 p. 3 (Wilness
ChL). :

3 Trial Judgement, paras, 257, 239. : -

YT 19 January 2008 pp, 23, 61 (Wimrss CDL). : - e

¥ Trial Judgement, paras. 217, 239.
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165. The authorities then called for bulldozer driver Withess FE32 and ordered him o destroy the
church.*® He, however, did not immediately accept that order of the authorities and twrned to
Athanasc Seromba 10 receive instructions from him.”®” He askcd Athanase Seromba Lhree times

whether he shouid destroy the church, and each time Athanase Seromba answered in the

affirmative. Athanase Sergmba emphasized that “[dlemons ha[d] gorien in there [the church™*

and that when “there are demons in the church, it should be d&!-:tm}-'cd."lw Athanase Seromba also

poinied to the pant of the church where he should start, "

165, Paragraph 213 of the Tral Judgemnent recounts the televant testimony of Witness CBK as

Fallows:

“[...] he [the bulldozer driver] asked Fathier Seromba thriee: "Should we destroy this church? And
then Father Seromba answerned, Destroy the chucch, We, the How, are many in nomber and,
funtbermore, in the houss of G, Demons have gotten in thete. that wies, the Hulus wite many in
nuriber and hat we were going 1o build another’™.

“Anastase asked Seromba: ‘T you wanl me 1o destoy this chureh?™ And he put the question w
him thres umes. And he told him, "Desmy i1* [-.] Furthermone, be slaled thal: "We, the Hutus,
are many and we can build another charch® ™

“{...] the dover who came 10 destroy the church asked him on three occasions, drce times, if e
should destroy (he church, Mow, he said, ‘Desumy itt™.

“[t way Anastse who asked Father Seromba whelher the church would be desimyed and Seromba
wld him: ‘you can destoy it. There are many of us, We can rebuild it. When there are demons in
the church, it should be destroyed’, """

167. Having received Athanase Seromba’s agreement with the decision 1o desiroy the charch, the
driver accordingly proceeded to destroy the church,*” which necessarily caused Lhe deaths of
approximately 1,500 Tutsis who had sought refuge in the church and entrusted Alhanase Serovmba
with their safety.*"”

168. With respect to the conversation between Athanase Seromba and the bulldozer driver, it is
importan! to note the Tral Chambec's findings that Athanase Serornba was the acting priest at
Nyange pansh in April 199, and was known and mespecied in the Catholic community of

7o

¥ Wilness CL, regarded credible by the Trial Chamber, staled e following: “After the bourgmestre spoke with
Father Scromba, when he agreed to The proposal, nod much tawe elapsed becapse Kayishema and the others wenl (0
bring the bulldozers, and a few moments later the bulldizers reached the church™ (T, 19 January 2005 p, 23).

7 Trial ]udg(:mcnt para. 269,

¥ Trial Judgément, para. 213, quoting T. 19 Uctober 2004 pp. 25-26 (clased session) (Witness CBK),

w 'I‘rlal Judgement, para. 213, quoting T. 20 October 2004 p. 17 (ciosed session) (Wilness CBEC.

* Trial Tudgement, para. 269 The Appeals Chamber has already considered and rejected Athanase Seromnba’s
submission that he cowld nol have known the fragiic side of the church Fee supra Discussion and Conclusions of
Ground 3 of Seromba’s Appeal.

4 Tl Judgemnent, para. 213 (footnoles omined).
Tl Judgement, para. 269.
* Trial Judgemenl, paras. 284, 285. See also in (his context Lhe testimony of Witness CDL, T. 19 January 2005 p. 61.
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Nyange. ™ From the established facts, the Appeals Chamber takes the view that priests were held in
high regand by the population of Nyange parish and Athanase Seromba was somneone whom the
population respected and obeyed. En this regard, Witness CRBK testified in response to questioning

by Pmsecution counsel:

o Ia Nyange commune, how wers priests viewed by the population?

A. A prest was sumeone held in high estcem by the populahion, by the people. He was very
respected and loved by (he citizenry. [n short, personally, [ was keen 10 respect 2 priest more than |
would respect 3 bourgmestre, and 1 think I show more respeet 1o a priest Lhan (v a fourgmestre.

Q. And why would more respect be shown to the pricst thaa W the lourgmesire”

A, T will give you an cxample for an illustration, The dowrgmestre can tell me, "Kill
someone,” and if [ kill that person, [ know that that would be 2 crime. And afier that cime, 1 can
go to confess to the priest, And because of the aumharity confecred upon bim, be can absclve me.
But il the priest who were supposed 1o hear iy confession himself asked me 1o kill somebody, 1
would consider that the crime I have -- T would have committed is not a erime as soch singe he is
the one who normally should hear my conlession and is Lhe same person who should have given
me the ander o murder.

(. Witness, [ have asked you a gencral question with respect o how pricsis were viewed in
Myange corunine. I will now ask you specifically to Falher Seromba: how was Father Seromba
viewed in Myange commuane before the massacres?

A.  He didn't spend much nme at our parish, but we belicved that he was a father who was
coming o leach us Lhe word of God, We believed that we had found somebody who was very
imporiant and who was very spititual and who was coming 1o help us Lo grow spititually.

0. Tlwerefore, Witness, can you tell us whether Father Scromba was @ pricst that olher porsons
would obew and disten in7

A ¥es, T believe thal this was a person Lhat could be Lsiened 1o and respected by the
population.*™

149, Furthermore, Wilness CDL, who the Tral Chamber found credible, testified that nothing
was done without the consent of Athanase Seromba.*™ In this context, the Appeals Chamber
considers the Anding of the Trial Chamber, based on the tesumony of Defence Witness FE13 who
the Trial Chamber found credible, that at a meeting by the communal authoritics held on 11 Apnl
1994 and which dealt with the “security siluation™ in the commune, a letter by Athanase Seromba
was read out™ in which he informed the bourgmestre that he would not atlend but “that he would
adhere 1 the decisions that would be taken because he was ready to cooperate with the authorities

in order to salve the security problem in the commune ™" V7.0

“™ Tris] Judgement, paras, 38, 390. See T. 19 October 2004 p. 42 (closed session).

“% Ses T. 19 Oclober 2004 p. 42 (closed session).

““ Trial Judgement, para. 218.

“¥ Trial Tudgement, paras. 74, 75. - e
W8 See also T. 7 April 2006 p. 18.
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i70.  Tellingly, the Toal Chamber itself comrectly summarized the ¢riminal conduct at paragraphs
239 and 269 of the Trial Judgement where it found the following:

The Chamber considers ihal Wilness ClIL is also credible as (o two other alleged evenis: st 1he

meeting held by Athanase Seromba, Kayishema. Ndahimana, Kanyarukiga, Haharugira and other

petsons, during which Seromba approved Lhe decision to deswoy the church, saying: “IF you havg

na vther means of doing i, bong these bulldozers and destroy e chyrch™, and secondly, he
advice thal Seromba gave to the dovers concerning the fragile side of 1he chuech **

(-1

The Trial Chamber also finds that the Prosecution has established bevond reasanable doubl that
Alhanase Seromba said such words 1 bulldezer deiver FE32 as wowd encourage him o desooy
the church. The Chamber ngles that when bulldozer driver FEIZ received the order from the
aullierities to destroy (he church, he asked Scromba whether he should desiroy the church,
Seromba answered in he afliomanive, assuring to the witness thal How wouold be able te build it
again, Funhermore, the Tral Chamber linds that Seeomba gave advice 10 the bulldozer dnvers
concernirg the fragle side of the church.*"®

171.  On the basis of these underlying factual findings, the Appeals Chamber finds that Athanase
Seromba approved and embraced as his own the decision of Kayishema, Ndahimana, Kanyarukiga,
Habarugira, and olher persons to destroy the church in order to kill the Tutsi refugees. It is
irelevant that Athanase Scromba did ot personally drive the bulldozer that destroyed the church.
What is important is that Alhanase Seromba fully exercised his influence over the bulldozer dover
who, as the Tral Chambet's findings demonsirate, accepted Athanase Seromba as the only
authority, and whose directions he followed. The Appeals Chamber finds, Judge Liu dissenting, that
Alhanase Seromba’s acts, which cannot be adequately described by any other mode of lLability
pursuant io Arlicle 6{1) of the Statute than “committing”, indeed were as much as an integral part of

411

the crime of genocide as the killings of the Tutsi refugees.”” Athanase Seromba was not merely an

aider and abetter but became a principal perpetrator in the crime itself,

172.  The Appecals Chamber abserves, Judge Liu dissenting, that Athanase Seromba’s conduct
was not limited 1o giving practical assistance, encouragement or moral support to the principal
perpetrators of Lhe crime, which would merely conslitute the actus reus of aiding and abeting.*™
CQuile the contrary, the findings of the Trial Chamber allow for only one conclusion, namely, that
Athanase Seromba was a principal perpetrator in the killing of the refugees in Nyange church. The
Appeals Chamber therefore finds that Althanase Seromba’s conduct can only be charactenzed as

“committing™ these cimes. ?.m
= ]

¢ Trial Judgement, para. 239,

" Trial Indgement, para. 269,

U CF. Garumbitsi Appeal Tudgement, para, 60,
12 Blatkis Appeal Judgement, para, 46,
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173, The Appeals Chamber recalls that an gecused evinces the requisile mens rea for committing
a crime when he acts with an intent to corumit that cdme.*’? This stands in contrast to the mens rea
for aiding and abetting, which “is indicated by the requirement that the act of panicipation be

perlormed with knowledge that it will assist the principal in the commission of the enminal act,"¥*

174. The Appeals Chamber finds, Judge Liu dissenting, that the only reasonable conclusion to be
drawn is that, by his acts, Alhanase Seromba inlencded that the approximately 1,500 Tutsi refugees
be killed. Therefore, the mens rea requirement for corunitting 15 satislied. The Appeals Chamber 15
satisfied that the acts of Athanase Serotnba were not carried owt merely with the knowledge that

they would assist in the Killing of Lhe refugces.

175, The Appeals Chamber now tums to the Prosecution’s submission that the Tnal Chamber
eed by finding that Athanase Seromba did not have the required specific intent to incur liability
for genocide. The Appeals Chamber recalls that in addition to intent and knowledge as regards the
material elements of the cime of genocide, the mental element of Lthe crime also requires that the
perpetrator have acted with the specific jntent to destroy a protecied group as such in whole or in
part. 45

176. The Trial Chamber comectly held that genocide is a crime requiring specific intent,*'® and
that this inlent may be proven twrough inference from Lhe facts and circumstances of a case.'' In

this case, Lhe Trial Chamber, in line with (he Appeals Chamber’s previous holdings,*'® stated that

the specilc intent of genocide may be infered from ceflain facts or indicia, including bul fot
limied ta {a) the general conlext of the perpeiration of ather culpable acls systematically directed
against that same group, whether these acls were commatied by the same offender or by others, (b}
the szale of atrocilies commilted, (2} theic goneral natue, (d) Lheir exccution in a region or 4
counlry, fe) the fact that the viclims were deliberately and systematically chosen on account of
their membership of a panticular gmop, (f) the exclusion, in this regapd, of members of other
proups, {2) the political doctrine which gave rise to the acts veformred 1o, (h) Uhe repetition of
destruclive and discriminalory acts and (i) the perpemation of acts which viglate the very
foundation of the group or considered as such by their perpeirators.*!

i77. The Appcals Chamber finds, Judge Liu dissenting, that while the Trial Chamber comectly
set oot the applicable law, it erred in concluding that the Prosecution had not proved that Athanase

Seromba acted with the required specific intent. The Appeals Chamber panicularly notes that, in
3 Birpaje Sirmc et ol, Trial Judgement, pare. 137,

Ly

M Kayishema and Ruzindano Appeal Tudgement, para. 186,
3 GERHARD WERLE, PRINCIFLES OF INTERNATIONAL CRIMINAL Law 207 {2005), referming inter alig 1o Akayesw Trial
Judzoment, para. 497 &f seq. and fedisid Appeal Judgement, paras. 45, 50 ¢t seg.
*1%Trial Judgement, pata. 315,
" Toal Judgement, para. 320, See, e.2.. Nahimanra ef al. Appeal Judgement, pata. $24; Gacumbitsi Appeal Judgement,
para. 40 Rutagands Appeal Judsement, para, 525, Kayishema and Ruzindana Appeal fndgement, para. 1539,

" For examples of rclevant facts and circumstances from which the specilic inleat may be infemed, see alro
Gacumbitsi Appeal Judgement, paras. 40, 41; Byraganda Appeal wdgement, para. 525, —
" Trial Judgement, para. 320,
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any event al least on 16 April 1994, Athanase Seromba approved and joined the decision of
Kayishema, Ndahimana, Kanyarukiga, Habarugica and other persons to destroy the church when no
other imeans were available w kill the Tutsis who were secking refuge inside.**” Further, Athanase ;
Seromba advised the bulldozer driver on where (he weakest side of the church was and directed him
to destroy the church, assuring him that it would be Hutus who would be able to rebuild it.**' The
Appeals Chamber notes that this in eltect meant Killing the Tuisis inside the church. Indeed,
Athanase Seromba knew that there were approximately 1,500 Tutsis in the church and that the

destruction of the church would necessarily cause their death,

178.  Maoreover, on lwo occasions, already before the destruction of the church on 16 Aprl 1994,
Athanase Seromba tumed away Tulsi refugees from the presbytery, whercupon two of them were
killed.*** With respect to these factual findings, the Trial Chamber relied on the testimony of several
witnesses. Witness CBJ, who the Tnial Chamber deemed credible with respect 1o the cincumslances

of Metam's death,** testified as follows:

At the beginning, when people started Nleeing and taking refuge at te church, she ok refuges in
the church afier the death of Habyanimana, But on the 14th - or before the 1dth of Aprl 1964,
Father Scromba -- the girls from Midam's family and the people who were educated, in particular
e teachers -- s0 Fahes Scromba had given o thess people lodgings, accomemodation at the
prestretery. But on the 1dih, when Lthey held the meeting, the purpase of which was to decide on
cur being killed, he sent awzay these peeple to whom he had provided accomumoedation. So Miriam
and her family joined os in the church, [ was wgether with Migam and her Tamily in the chuech.
And un the 151h, the doors were opened for us and we came oul. And afler having pelten aulside,
ducng the attacks, Mitiam wedi 1o the same building in which she was before, and Father
Seromhba, ance agdin, seat her — sent away Lhe pecple who were in the rear coun Lo the prexntery,
and where these peuple were cOmIng oul, they were being sho at. Miriam was caplured alter she
bad becn sent away by Father Seromba. She was beaten up in fronl of (he sciTetanal, aml 1 saw
peaple bring her Lo the front of the church, | didn'l quite ohserve the scene, but Subscguently 1 saw
her mortal eemains, that is the mortal remains of Miriam. Her clothes had been sipped off. She
was treater! very shabbily, and that iz what | can say that T saw shout Midam, **

179,  Furhermore, Witness CBE, cne of the witnesses who the Tral Chamber deemed credible

with respect to the circumstances of Gatare®s death, testified

A, (Gatare had hidden behind the presbytery. And Seromba, who was on the upper level of Lhe
presbytery, discovered him and asked Galare 1 come out. Gatare refused and Seromba asked one
of his watchmen ta get him out, and he was killed behind the roar connyard of the presbylery.

. W hen Gatare the teacher was killed, where was Father Seromba?

¥ Trial Judgement, para. 268,

! Trial Judgement, paras. 239, 269.

2 Trial Judgement, paras. 193, 201, 202, As a further indicia for Athanase Seromba’s mens req vis-d-vis lhe Tuisis, the
Appeals Chamber notes that tour of he parish’s six employees were dismissed by bim on 13 April 1994, all of them
Tulsis. The renaining employess were Hulur. Se.e Trial Judgement, para. 114.

423 Trial Judgement, para. 20 - -

T, 12 October 2004 p. 9,
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A Father Serooaba weas at the upper level of the prestylery boilding.

(0} Did Father Setomba do anything to prdect Gatare the wacher from being killed?
A [ saw nothang. He did notbing.

Q. Dnd Father Scromba do anything 10 prevent the killing of Gatare, who was the worker al
the commnne?

A He did nothing, Gatare asked for forgiveness from Father Scromba, and be was saving,
“Fegple af the king, why do you" -- “why are you agaiost me?"

. You spoke, Withess -- sorry, When Galare was saying this, where were you?
A 1 way in Lhe Kilchen. Seromba came to get Galare out,
0 Where cagetly was Gatere when Seromba came o ge! Lim out?

A, Gatere had jusl left the roar courtyard, He was in the kilchen, and Gatare said, "Why are
you against me, peaple of the king?” And Seromba vnbered that be be aken our,*?

180. Moreover, the Trial Chamber referred 10 the testimony of Witness CBR, who it deemed
credible,** CBR testified that on 15 April 1994, already before the destruction of the church ot 16
April 1994, Athanase Seromba ordered that the “saletf™ lying on the ground be removed. By
“saléte” Alhanase Sernmba alluded to the bodies of the Tutsi refugees that had been killed during
the atiacks launched on 15 Apnl 1994 %% Aq such left undisturbed by the Tnal Chamber, CBR's
account of Lhe events was in essence confimed by Wimess CNJ 2 ulso found credible by the Tral

Chamber.*” Consequently, the Trial Chamber found at paragraph 191 of the Trial Judgement that,
it has been proven beyond a rcasonable doubt that on 15 Aprd] {994, Atanase Scrodiba asked the
atsailants, who were preparing W ailack Lhe Tutzi in the presbytery courtyard, Lo stop the killings

end to first remove the bodies. The Chamber also finds thal the auwacks against Tutst mefugess
resumed alter the bodies had becn removed.

In this coniext, the Appeals Chamber also recalls again the lestimony of Wiltness CBK, on which
the Trial Chamber relicd, upheld by the Appeals Chamber,”' in that Athanase Seromba stated:
“Destray the church. We, the Hum, are many in number and, furthermore, in the house of God.

L

Demons have gotten in there, ™

4357 19 QOwctober 2004, pp 30-31 (closed session).

¥ THal Jdgement, para 179

“7" The Appeals Chamber notes that this weord is constantly used in (he French originaf of the Trial Judgemeal, whercas
Lhe translation sometimes refers o “filih” and on olther occasions to “rubbish.”

# Toial Judgement, para, 184

¥ Lee T. 24 January 2005 p. 14 (*]...] Father Seromba prevented us from entering and he told us, first of all, remove
the dead hodies thal were in front of 1he secretariat. [.. ) These were the Tutsis whom we were pursuing, {...]7L

43 Trial Jodgemenl, paras. 165, 130.

1 See supra, paras. 115, 116,

32T, 19 October 2004 pp. 2526 {closed session) {emphasis added).
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[81. Having reviewed the Trial Chamber's findings of Fact and the underlying transcripts of
wilness testimony, the Appeals Charnber linds that no reasonable trier of fact could have reached

the conclusion that Athanase Seromba did not have genocidal intent.

182. The Appeals Chamnber finds that Athanase Seromba crossed the line separating aiding and
abetting from committing genocide and became a principal perpetrator it the come itself. To hold
the conrary is both to misunderstand the applicable concepls and 0 give a2 premivm to
technicalities. The Appeals Chamber therefore finds, Judge Liu dissenling, that the Tral Chamber

erred by failing o convict Athanase Seromba for “committing™ penocide.

ib) Alhanase Sepomba’s Conviction for Aiding and Abetting Genocide in relation to the Expulsion

of Tutsi Employees and Refugees, including Paince and Meriam

183. The Tral Chamber found that Alhanase Seromba tumed Tutsi employess and Tutsi refugess

out of Nyange parish and thereby assisted in the killing of several Tutsi refugees, incloding Pamice
and Meriam ™ It
cauld not have been unaware that he thereby substantally coninbuled to their being killed by the

attackers > The Trial Chamber found that based on this conduct, Athanase Seromba aided and

433

found that in light of the security situation that prevailed in Nyange panish, he

abetted the killing of refugees in Nyange church,”” and found him guilty of aiding and abetting

- L x|
genocide.

184, The Appeals Chamber is not convinced that, based on these factual [indings, it was
unreascnable for the Trial Chamber to find that Athanase Semmba aided and abetted in che killing
of the refugees, including Meriem and Parrice, instead of finding him guilty of “committing”™.*"’
The Appeals Chamber obscrves thal the circumstlances of this case are similar to those in the
Gacumbitsi case, where the Appeals Chamber found that Sylvestre Gacumbitsi, by expelling bis
tenants who were subscquently kiled, and “knowing that by so doing be was exposing them (o the
nisk of being largeted by Hutu atlackers on grounds of their ethnic orgin” aided and abetted
murder.*”® The Appeals Chamber therefore affims the Trial Chamber's [nding that Athanase

Seromba aided and abetled penocide in relation to the killings of Patrice and Medam, which are

(o

separate acts from the kKillings resulting from the destruction of the church.

*3Trial Judgemen, para. 332.
LI
Trial Judgement, para. 336
%% Trial Judgement, pasa. 338,
H* Trial Sudgement, para. 342.
W Garumbitsi Apreal Todgement, para. 124,
¥ Gacumbitsi Appeal Judpement, para. 124,
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fcy Conclusion

185, For the foregoing reasons, the Appeals Chamber prants this sub-ground of appeal in part,
finding, Judge Liu dissenting, that Athanase Seromba committed genocide, by vinue of his role in
the destruction of the church in Nyange Parish. The Appeals Chamber unarumausly atfirms that

Athanase Seromba aided and abetted genecide in relation Lo the killings of Patrice ang Mepam.

2. Allered Ermors relating to the Commission of Extermunation as a Crime against Humanity

186. The Tral Chamber found that the destruction of the Nyange church, which caused the death
of 1,500 Tutsi refugees, constituted extemination 4s a criine against hum:;mit},f.439 With regard 1o
Athanase Seromba’s involvement in these events, the Trial Chamber concluded that through his
conduct, be “substantially contobuted to the destruction of Nyange church”* Morcover, the Trial
Chamber stated the following:

Alhanase Semmba could nol have been unaware of the legitimising effect his words would have
on e actions of the communal avthomitics and the bulldozer driver. Furthermoge, the Chamber

[nds that [Alhanase] Seromba knesw perfectly well thai his approval of the authoritics” decision o
destroy Myange church and his encouraging words (o Lhe bulldozer driver, would sub=tantially
contribute to 1he destruction of the church and the death of the numerous relugees inside, ™!

Funhermors the Chamber finds that Accused Alhanase Seromba bad kmowledge of tha widespread
and systemnatic nature of the attack and the undedying discominatory grounds. The Chamber is
satisficd Lthat Scromha alse knew that Lhe crime of extermination commilted against the Tutsi
refugees was part of that auack.*

Consequently, the Trial Chamber found that it had been proven that Athanase Seromba possessed

the mens rea for aiding and abetting exlermmination as a come apgainst humanity.**

187. The Prosecution asseris Lhat the arguments already developed wilh respect to the
commission of the crime of genocide alse apply to Athanase Seromba’s commission of
exlermination as a crime against humanity *** The Prosecution submits that given the Trial
Chearnber’s (indings with respect o Athanase Seromba’s awareness of the existence of a widespread
or systematic atlack against the Tutsi ethnic group and his conduct, Lhe only reasonable conclusion
was that he panticipated directly in the material elements of the cime ol exterminalion and that he

did so with the requisite inten1 *** The Prosecution relies on the Ndindabahizi Appeal Judgement, in

V&

¥ Trial Judgemenl, paras. 365, 369,

* Trial Judgement, para. 364.

““! Trial Judgement, para, 367.

“ Trial Judgement, para, 370

4 Trjal Judgement, paras. 368, 371.

* Prosceution’s Appellant's Brief, para, 50,
' prosecution’s Appellant's Bricf, para, S1.
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which, in its view, the Appeals Chamber tacitly endorsed the Trial Chamber's conclusion that

extermination can be comimitted indimctly.m

188.  Athanase Sermmba opposes the Prosecution’s argumcits regarding his alleged commission
of extermination as a crime agaiast himanity on the ground that the Ndindabakizi Appeal
Judgement is napplicable to his case since Emmanuel Mdindabahizi was not convicted for aiding

and abetting the commission of crimes.*’

18%.  The Appeals Chamber recalls that extermination as 2 crime against himanity under Article
3(b) of the Statute is the act of killing on a large scale.**® The Appeals Chamber stresses that in the
junisprudence of both ad hAoc Trobunals, the necessary actus reus underlying the come ol
exlermination consists of any act, omission, or combinaticn thereof which contributes directly or
indirectly to the Killing of a large number of individuals.**® Therefore, as the Appeals Chamber has
previcusly considered in Lhe Ndirdabahizi Appeal Judgement, for the actus res of extermination to
be fulfilled, it is sufficient that the accused panicipated in measurcs indirect!y causing death.*™ The
Appeals Chamber will therefore now turn to assess whether Athanase Seromba’s acls as established

by the Tnal Chamber amount to acts underlying the commission of extermination.

190, Notwithstanding the confinement of the Gacumbitsi dictum reparding commiting o
genocide, the Appeals Chamber, Judge Liu dissenting, can find no reason why its reasoning skould
not be equatly applicable to the crime of cxtermination. The key question raised by the facumbitsi
dictum 15 what other acts can constitute direct participation in the actus reus of the crime. As noted
above, the Appeals Chainber is satisfied that the acts of Athanase Scromba set out in the Judgement
were sufficient to constitute direct participation in the actus reus of the crime of genocide, and is
equally satisfied that the same acts are sufficient to constitute direct participation in the crime of
exterminalion, in line with the Ndindubehizi Appeal Judgement, as discussed above, With respect 10
Athanase Seromba'’s mens rea, the Appeals Chamber is sausfied that the role he played in the

events that led to the destruction of the church, his knowledge that such destruction would

+31 a5 well as his awareness of the

_ e

% progecution’s Appelant’s Boef, para. 37.

7 Seromba’s Respondent’'s Briel, para. 68. The Appeals Chamber noles that this posilion is inaccurate, Emmanuel
Mdindatahizi was in fact convicted [or aiding and abeling penocide a3 well ag exlermination and murder as cnimics
fﬁainst humanity, See¢ Mdindebafizi Appeal Judgemeni, paras. 4, 5.

Mtakirutinana Appeal Judgement, parz. 516. The Appeals Chamter recalls (hat Lhe act of killing st oocur within
the conext of a3 widespread or sysicmatic auack against the civilian population for national, political, ctheae, racial or
religious grounds.

9 See inrer alie. Brdanin Trial Judgemenl, para. 389, Blagofevii’ and Jokid Tral Judgement, para. 573 See alro
Ndindabahizi Trial Judgement, para, 479,

S Ndindahakizi Appeal Judgement, para, 123 and fn. 268,

! Trial Iwlgement, para. 367.

inevitably result in the death of a large number of Tutsi civilians,
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: occurrng at the time, all

widespread and systematic attack against the Tuts: population®
demonstrate that he possessed the reguired intent to comunul exlermination. The Appeals Chamber,
therefore, finds, Judge Liu dissenting, that the Toal Chamber ered in ¢oncluding that Athanase

Seromba had not commitied extenninalion a$ a crime against humanity.**
191.  The Appecals Chamber therefore grants this sub-ground of appeal.

3. Alleged Errors relzting o the Planaioy and Qpdeding of Genogcide as weil as Extermination as 4

Crimne apainst Humanity

192,  With respect to planning and ordering as modes of participation in ¢nimes, the Tnal
Chamber in this case stated that

[placticipation by “planning™ presupposss sl one of several persons contemplate designing Lhe
commission of a crime at both the preparalory and execution phases. With respect 1o this mode of
participation, the Prosecution must demonsirate that the Tevel of participation of the accused was
suhstaniial and that the planning was a malerial element in the commission of the crime.*™

The Tral Chamber further siated that

fplactcipation by “ordering” presupposes Lhat 2 person an a position of autherily omlers anolher
person to commil an offence. This mode of participation implies ke exisience of a superior-
subordinaie relationship berween the person who gives the order and the one wha cxcoutes it A
foomal superior-subomdinate relationship is. however, not required. A superior-subordinate
relationship is established by showing a formal or informal hierarchical relationship invelving an
accused's cffective conkrol over the direct pnl'palratms."”

193. The Tnal Chamber found that the Prosecurion had not proven Lhat Athanase Seromba
planned the massacres of Tutsi refugees.*® Moreover, with reganl 10 paricipation by ordering, the
Trial Chamber ruled that the Prosecution had neither proven that Athanage Seromba posssssed the
specific intent for genocide nor that he exercised effective control over the principal perpetrators of

- 257
the crimes.

194. With rcspect to Athanase Seromba’s responsibility for planning genocide as well as

extermination as a ¢ome against bumanity, lhe Prosecution submuts that the Tral Chamber

2 Trial Judgement, para. 370, PZS
2 ue Srakid Appeal Judgement ar paragraph 59, where the ICTY Appeals Chamber stated the following:

To aveid such uncertainty and ensure respect for Lhe values of consistency and coherence in e
application of the law, the Appeals Chamber must intervene e assess whether the mode of liability
applied by the Trial Chamber is consigient with the jurisprudence of this Tribusal. IT i is no
consistent, the Appeals Chamber must then determine whether the Trial Chamber's Faciual

findings suppon Lahility under another, established mode of bability [-..].

** Teial Judgement, para, 303 (loolnes omited).
“** Trial Judgement, para. 305 (footnoles omiiled).
3 Trial Tudgement, para. 312.
*? Trial Iudgement, para. 312.



584/H

correctly defined the term “planniag™, bul failed to properly assess Athanase Seromba’s criminal

1% The Prosecution submits that Alhanasc Serpomba’s actions show

responsibility in this regard.
consistency wilh a “plan of action” conducted with genceidal intent,"” and that Athanase Seromba
played a suobstantial role in the execution of such plan.*® In support of this submission, the
Prosecution argues thai Athanase Sceromba, Fulgence Kayishema, and other authorities prepared
and exccuted the plan 10 destroy the church in which more than 1,500 Tutsis had taken refuge;*!
that Fulgence Kayishema and other authotities were present when Athanase Seromba sald that if
they had no other means they should bring the bulldozers, and that Athanase Seromba directed the

bulldozer driver o “hit the church at the weak side” *®*

195. Athanase Servmba responds that the Prosecunon’s contenhon with regacd (0 his
participation in the planning of the genocidal events that tock place in Nyange parich relies only on
a philosephical construction motivated by the Prosecution’s strong will to include him in a “so-

called” plan.**

196 The Proseculion's submission on this point is readily dismissed. While the Proseculion
maintains that there was a “plan of action”, none of the factual findings refemred to by the
Prosecution supports a finding that there existed a genocicdal plan in which Athanase Seromba togk
part. Similarly, the Prosecution did aot point 10 any cvidence on the record which would allow the
Appeals Chamber 10 conclude that the Tral Chamber erred in its assessment of the gvidence in this
regard or in its conclusion thal the Prosecution had mot proven beyond rcasopable doubt that

Athanase Seromba planned the massacres of Tutsis.

197.  Wih regand to Athanasc Seromba’s responsibility for ordenng genocide as well as
extermination, whilst agreci}:g with the Trial Chamber that the superior-subordinate relationship
reguired Lo establish this form of participation in a ciminal offence does not nead to be formal, the
Prosecution contests the Trial Chamber's finding according to which such relationship can only be
established by proving “effective control” over the subordinates.** In the Prosecurion’s opimion,

T

% Prosecution” 's Appellant’s Brief, para. 68; AT. 26 November 2007 pp. 7-8.
¥ Prosceution”s Appellant's Brief, para. 71
“* Prosecution’s Appellant's Briel, para, 72.
“b AT 36 November 2007 pp. 7-8,
st *! AT. 26 November 2007 pp. 78,
‘inmmha s Respondent’s Brict, para. 76.
* Prosceulion’s Appellant’s Brief, para. 38; AT. 26 November 2007 pp. 4-5. The Proseculion argues that this approach
was rojected by Ihe Appeals Chamber in \wo previous cascs (Proseculion’s Appellant’s Bricf, paras. 58-60, queting -
Kamuhanda Appeal Judgemenl, para. 7% Gaciembitsi Appeal Judgement, para. 181).
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such an approach constitutes an error of law since it shows confusion between Arlicles 6(1) and
5(3) of the Statute.**

198. The Prosecution funhcer submits that the facts of the present casc show that Athanase
Seromba had authorty over those who committed (he attacks against the Tutsi rel"ugees‘ﬁ and that
this authorty was sufficient to establish that Athanase Seromba could concretely order genocidal
acts such as, inter glia, the demolinon of the church and the expelling of Tutsi efugees from the
parish.*’ In this regar!, 1he Prosecution argues thar Athanase Seromba had authority because of his
position as the “priest in charge of Nyange church™ as well as his position in sn:m:i-::t},r;‘““"r and that the
Trial Chamber’s acceptance of the cvidence of Wilness CDL. shows that nothing was done without

the consent of Athanase Seromba. ™

199. The Prosecntion finally submits ibat Athapase Seromba’s order was ]:rinrn:ua]."'jHJ The
Prosecution points oot that the bulldozer driver did not obey the order emanating from the
authorities, but instead tumed to Athanase Seromba and tmly proceeded to destroy the church when
Athanase Seromba told him to do so.*"!

0. Athanase Seramba responds that he never ordered the destruction of the Nyange church and

472

that the Prosecution ilself had recognized this fact.” ™ He argues that at the commencerment of the

events on 6 Apnl 1994, he had been assigned to another parish, ™

b 47

and, as vicar, only replaced the
parigh priest at Nyange paris Since he never had any authority in Nyange parish, he could not
have given any order,”” Moreover, he submits that he did not know the attackers who came from
cutside the commune and he could not have had any awthority over people he did not know, "
Athanase Seromba further contests the junsprudence invoked by the Prosecution in support of ifs
submission, stating Lhat in the ciled cases the factual circumstances were different.*” Finally, he

challenges the Trial Chamber's finding that he gave alvice to the bulldozer driver conceming the

2

** Promaculion”s Appellants Briel, para. $8; AT. 26 November 2007 pp. 4-5.
*¢ prosecution’s Appellant’s Brief, para. 6.

%7 AT. 26 November 2007 p. 5.

£ AT, 26 November 2007 p. 25.

“ AT. 26 November 2007 p. 5.

™ AT, 26 November 2007 p. 40.

*!' AT, 26 November 2007 p. 38.

7% Serortha's Respondent’s HBrief, para. 71. See alve id , paras. 73, 74,

N AT. 26 November 2007 p. 16.

™ AT. 26 November 2007 pp. 22, 25,

7 Seromba’s Respondent’s Brief, para. 72 Athanast Seromba alzo submils that be was md the leader of those who had
attacked the parish (AT. 26 November 2007 p. 17},

% AT 26 November 2007 pp. 10,28, — —~

T Seromba's Respondent's Brief, para. 72.
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fragile side of the church, arguing that this would have been impossible gince he was not an

architect and had not been there when the church was huilt *™

201, 'The Appeais Chamber recalls that

{...] supenior responsibility under Article &(3) of the Statute is a distinet mode of responsibiliry
from individual responsibility for ordenng a crime wder Antcle 513 of the Stawte. Superior
respansibility tnder Armvcle &3} of the Stame requizes thal the accused exercise “effechive
control” over his subordinates to the extent thal he can prevent thein from eommitting cntes or
punish them afier they committed Lhe crintes. To be held responsible snder Article (1) of the
Sitatute for ordeting a crime, oo the contrary, il is sulficient that The accused have authonwy over
the perpeiratar of the cnme, and that his order have a direct and substantial effect on lhe
coqumsssion of the illegal act.*™

202. Inlight of the above, the Appeals Chamber finds that the Tozl Chamber ermred in law when it
considered effective control as an element necessary to prove that Athanase Seromba participated n

the crimes by “ordedng™, within the meaning of Adicle 6(1) of the Statute.

203, The Appeals Chamber now tums to the question whether Athanase Seromba ordersd Lhe
commission of genocide as well a3 exterminghion as a crime against humanity. The Trnal Chamber
found that Athanase Scromba “prohibited refugees from going into the Parish banana plantation to
get food [and] ordered gendarmes to shoot at any refugees who ventured ther 3% 1t is, however,
clear from the Trial Judgement that the Trial Chamber considered that Athanase Seromba's “order”
to Lhe gendarmes to shoot at any refugee who ventured into the banana planlation was a mere
reinforcement of his prohibition against relugees gelting food from the plantation.**' Furthermore,
the Trial Chamber rejccied the Prosccution’s aliegations that Athanase Seromba ordered “[the

locking of] the doors of the church, leaving outside approximately 30 rcfugees who were
subsequently killed™** “ordered the interahamwe and militiamen o atiack the n:t‘ugezs","’“
ordered the destruction of Nyange church,®! and ordered the burial of bodies after the destruction

of the church ¥

204.  In light of the factwal conclusions made by the Trial Chamber, which were not disturbed on
appeal, the Appeals Chamber finds that the Prosecunion did not demonsirate that Alhanase

Seromba's conducl constituted the actus reus necessary to prove his panticipation by ordedng the
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TE AT. 26 November 2007 p. 26.

" Kamukanda Appeal udgerenl, para. 75 (footnotes omitted),

% Trisl Judgement, para. 95,

431 Cee Trial Judgement, para. 327.

2 Trial Tudgement, para. 126.

*) Trial Judgement, para. 153.

4 Trial Judgement, para. 267. The Appeals Chamber has already considered and rejected Athanase Seramba's
subtpission thal he could nol have known the Frapile side of the chureh, Se¢ sapre Groond 8 of Athanase Seromba's
A : .

¥ Trial Judgemenl, para. 2590,
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commission of genocide or exlermination as a crime against humanity. Therefore, the Appeals
Chamber finds that the Tral Chamber did rot ¢rr in concluding that Athanase Scromba had not

ordered genocide or exterminalion as a crime against humanity.
205,  Consequently, this suh-ground of appeal is dismissed.
4. Copclusion

206. For the foregoing reasons the Appeals Chamber grants this ground of appeal in part, linding
that Athanase Seromba committed genocide as well as exlermination a come against hurmanity by
virlue of his mole in the destruction of the church in Nyange Pansh and the consequent death of the
approximalely 1,500 Tutsi refugees sheltering inside. The Appeals Chamber therefore affitms the
Trial Chamber's finding that Athanase Seromba aided and abetted genccide in relatdon to the

killings of Patrice and Meriam, which are separate acts from (he killings resulting from the

7

destruction of the church,
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B, Alleged Errors relating to Conspiracy to Commit Genocide (Ground of A

207.  The Proseculion charged Athanase Seromba with conspiracy Lo cominit genocide on the
basis of the allegation that on or between 6 and 20 Aprl 1994 in Kivamy préfecture, Rwanda, he
agreed with Grégoire Ndahimana, bourgmestre of Kivumu commune, Fulgence Kayishema, police
inspector of Kivumu conmurne, Télesphore Ndunguise, Gaspard Kanyarokiga, and other persons
unknows to the Prosecution, to kill or 1o cause serious bodily or mental harm to members of the

Tutsi population with the intent to destroy, in whole or in part, a racial or ethnic group.**

208. The Tdal Chamber found that the Prosecution had not established beyond reasonable doubt
that: {1} Athanase Seromba participaled in meetings with the communal authorities on 11 and 12
Apnil 1994; **” (2) Athanase Seromba held meetings with the communal authorities on 10, 15, and
16 April 1994 for the purpose of planning the exiermination of Tutsi refugees in Nyange parish;*™*
or that (3} Athanase Seromba prepared a list of Tutsis who were soupht, Lhat he ordered or
supervised the attack against the refugees on 15 Aprl 1994, or that he ordered the destruction of
Nyange church on 16 April 1994." The Tdal Chamber further found that Athanase Seromba’s
prohibition of Tutsi refugees seeking food in the banana planiation and his refusal (o celebrate mass
for these refugees were insufficicnt to establish the existence of a conspiracy to commit genocide ™
Consequently, the Trial Chamber concluded that the Prosecution had not proven beyond neasonable
doubt rhai Athanase Seromba conspired with other persons to commit penocide as alleged in Count

3 of the Indictment.*’

209. The Prosecution submits that the Trial Chamber erred in law and in fact when it found
Athanase Seromba not guilty of conspiracy to commit genocide* It argues that the elements of

actus reus and miens req for this cime were manifest in the facls that were accepled by the Trial
Chamber.*”

210. The Proseculion submils that the Toal Chamber committed an error of fact in failing o
properly “evaluate all the cvidence™ and that, when all the admissible evidence is considered, no
reasonable trier of fact could relicve Athanase Seromba of culpability for conspiracy to copimit

genc}cide,m It alse submits that the Tral Chamber erred in law and in fact when it concluded,

(=

8 Trial I udgement, para. 344; Indictment, Count 3.
‘T Tral Judgement, para. 349, refersing to Trial Judgement, Chapier 11, sections 4.3, 5.6
** Tria) Judgement, para, 349, referring to Trial Tudgement, Chapler 11, sections 4.2, 6.4, 7.4.
“? Trial Tudgement, para, 350, referring to Trial Judgement, Chapter L, sections 3.4, 6.5, 6.7, 74,
A
Trial Judgcment, para. 350,
il + Trial Judgement, para. 151, '
* Progecutivn’s Nodice of Appeal, para. 11, me::uunn s Appella.m 5 Brief, para. 75
493
Prosecution’s Appellani’s Brief, para. 76,
** Prosceution’s appellant's Brief, para. 77.

13




579/H
contrary to its own factual findings, that it had not been established bevond reasomable doubt that
Athanase Seromba had participated in rneetings with the communal authoritics on cerain specified

days. ¥

211. Finally, the Prosecution cites the Neahimana ¢t al. and Niyitegeka Toal Judgements and
argues that 1t is possible to cenvicl an accused for bolh genocide and conspiracy to comnut

- - - A0
genocide an the basis of the same facts. .

212, The Appeals Chamber will examine Lhese submissions in turm.

1. Alleped Errous relating to the Actus Reus

{z) Participation in Meetingg

213,  The Prosccution alleges that the Trial Chamber ermed in law and in fact when it concluded,
conlrary to i1s own factual findings, that the Proseculion did net establish beyond reasonable doubt
that Athanase Seromba had panicipaled in meetings with communal authorities on 10, 11, 12, 15,
and 16 Apnl 1994,

214. The Appeals Chamber notes that the Trial Chamber found that the Prosecution had not
proven bevond reasopable doubt Lhat Athanase Seromba had participated in meetings with the
communal authorities on 11 and 12 April 1994.%% The Prosecution fajls to substantiate, based on
the factual findings of Lhe Trial Chamber, how the Trial Chamber erred in its conclusion Lhat

Arhanase Seromba did not participate in these meenngs.

215. The Appeals Chamber funher noles that the Trial Chamber found that on 10 April 1994,
Athanase Seromba participated in a panish ¢ouncil meeting in Nyange [:m.risl-:,"'g"p but Lhat the
evidence of a second meeting on Lthe same date and at the same place, during which the decision to
kill Tutsis was allegedly taken,”™ was not credible. ™! The Trial Chamber found, with regard 1o the
alleped meetings held on 15 April 1994, jhat it had beett proven that "meetings or disctssions™ were
held between Athanase Seromba and communal avthorities but that it had not been established that

%% prosecution’s Appellant’s Brief, para. 77.

% Moseculion's Appellant’'s Briel, para, 97, The Prosecution mislakenly nofes thal, in Mivitepeka, the Trial Chamber
"[...] found the accosed guilly of both conspiracy and conspiracy to commil genocide™. The reading of e colire
Pa:agraph reveals thai this is a ypographical error.

¥ Proseculion’s Appellam's Brief, para. 17
4% Trial fudgemen, para. 349, referring to ils facrual findings in Chapter 11, Section 4.3 with regard to the meeting of
1} April 1994 and 1o Chapter 11, Section 5.6 wilh regard 1o the meeting of 12 April 1994,

** Trial Judgement, para. 66.

% Frial Sypdgement, para. 63,

! Trial Jydpement, para. &5.
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the purpose of these meetings or discussions was 1o plan the extermination of the Tutsis.™" Finally,
with regard to lhe alleged meetings held on 16 Apnl 1994, the Trnal Chamber found that a meeting
between Athanase Seromba and other perscns was held duning which he was informed of the
decision by the authorities to destroy the church, which he ac-::cpted.ﬁm The Appeals Chamber finds
that the Prosecution has failed to demonstrale how the Trial Chamber emed in meaching these
findings or how it erred in finding that it had not been proven beyond reasonahle doubt thal
Athanase Seromba held meetings with the communal authorities “for the purpose of planning the

extermination of Tulsi refugees in Nyanpe parish™.™™

(b} Proof of the Actus Rews by Express A greeinent

216,  The Prosecution submits that although the Toal Chamber did not acknowledge the existence
of an express agreement, such agreement did exist on the evidence accepted by the Tnal
Chamber.”® It argues that based on the Trial Chamber's own findings, Athanase Seromba agreed
with the plan of the other oflicials to demolish the church using one or more buildozers, in his finai
meeting wilth the awthorities on 16 Aprl 1994 In this regard, the Prosecution recalls the
testimony of Witness CBK, as essessed by the Trial Chamber in pamgraph 236 of the Triel
Judgement, in partictlar the wimess's account of the stiement made by Folgence Kayish.*n‘ma,m"r
The Proseculion claims that Athanase Seromba was in full agreement with Fulgence Kayishema's
“sugpestion” and implemented this agresment by detennining the easiest way of fulfilling *his
plan” and by indicating the “weak side™ of the church to the bulldozer drver, and instructing him to

demolish the church from that side "

*® Trigl ludgement, para. 140. This finding of Lhe Trial Chamber relaics, inter alig, to the day of 15 April 1994, see title
of the section “Events of 1410 {5 April 1994 in Nyanpe parish”, Trial fudgement, p. 36,

3 Trial Judgemenl, para. 258, See Trial Judgement, paras, 234 (Witness CBJ was found “credible as to two allcged
cvenls namcly Lhat Seromba and glther persons beld a meeting on 16 Apdl 1954 [ )", 276 (Wimezs CBK was found
“credible as regards a mecling allegedly held on the moming of 16 Apnl 1994 and attended by Athanase Seromba and
other petsons, During thet meeting, Heyishema allegedly said Lthat il was necessary to deslroy the charch tower in order
o kill Tutsi inlcllecnais hiding inside [...]"), 239 {(Witness CDL was found <redible a5 to two other ellcped events:
furst, the meetng held by Alhanaze Scrombu, Mayishema, Niahimana, Banyarukipa, Habarugira and other persons,
diring which Sercinba approved the decision 1o destroy the church [L,]™), 242 (Wilness CRR was Tound credible "with
respecl Lo another event the discyssions and mestings between Alhanasc Seromba and the authontes on 16 Apnl
1994™). ‘

** Trial Judgement, para. 345,

** Prosecation’s Appellant’s Brief, para. 85.

5% prosecution's Appellant's Brief, para. 85.

*¥ Proscculion”s Appellant’s Brief, para. §5. The Prosecution cilcs the Trial Tudgement, para. 236 where il states what
Kayishema allegedly said “thal il was necessary tn destroy the church tower to kill Tutsi intellectyals hiding instde™
The Appeals Chamber ncles thal the Prosecution erronecusly refers 1o Wilness CBR instead of Wilness CRK.

** Prosccution’ s Kespondent’s Brief, para. 46,

5




_|

5TTH

217, Athanase Seromba docs not directly respond to this submission, but refers to the

Prosecution’s reliance on the Nahimana et al. case, and argues that he shared no plan with the

attackers and the administrative authorities.™

218. The Appeals Chamber recalls that conspiracy to commit genocide, under Article 2(3)(b) of
the Statule, requires “an agreement between (Wo Or more persons (0 ¢commit the crime of
genocide™ > This agreement constitutes the actus reas.’’! The Prosecution claims thal such an
agreemnent existed in the Tral Chamber’s findings. In this respect, the Appeals Chamber notes the
following analysis by the Toal Chamber:

The Chamber [...] considers Wiiness CEK to be credible as regards a meeting allepedly held on
the mowrming of 16 Aprl 1994 and anended by Athanase Seromba and other persons. Dunng that
mecting, Kayishema allegedly said thal il was necessary to destroy U chureh wwer in cnder 1o
kill Tuisi intellectuals hiding inside. The Chamber also finds the withess credible with respect ta
the conversation between Lhe bulldozer driver and Seromba in the course of which the driver asked
Seromiba \hree Gmes whether he should desooy the church. Seromba allegedly respoaded in the
affirmative. The wstmony of e witness is plavsible, given that be was very closs (o the persons
in question when these evenls oceurmed >?

The Trial Chamber then found, based on the totality of the evidence, that Athanase Seromba was

informed by the avthorlies of their decision to destoy the church which he subseguently
ﬁECﬁptEd.s 13 Contrary 1o Lhe Prosecution's contention, the Trial Chamber’s acceptance of Wilness
CBK's testimony regarding Fulgence Kayishema's statement does not necessanly support a finding
of a congpiratorial agreement beiween Fulgence Kayishema, the other authorities, and Alhanase
Seromba to kill Tutsi refugees at Nyange church. In the view of the Appeals Chamber, the
Prosecution has failed to show hat the only conchusion (hat could be drawn by a reasonable Uner of

fact on e basis of this evidence, was the existence of an agreement which constitaled the required

7

acrus reus for conspiracy to commit genocide.

{c) Proof of the Actus Reur by Circumstantial Evidence

219. The Prosecution contends that, even in Lthe absence of evidence of an axpress agreement. a

reasonable trier of fact could have inferred the exislence of conspiracy only on the basis of (he

514

evidence on the recard.” It argues that Athanase Seromba's actions and the evepts that transpired

at the parish between il and 16 April 1994, would have led a reasonable trier of fact w infer the

% Secomba’s Respondent's Brief, para, §3.

"0 Nakimana et ol Appeal Todgement, para, %4, quoting Meugerura et al, Appeal Judgement, para. 92. See alse
Kajelijeli Tral Judgement, para. 787: Miriegeha Trial Tudgemen, pars. 423; Miakirgiimana Trial Judgement, para, 704,
Muzemae Trial Judgement, para. 191.

! Nuwimana et of Appeal Judgement, para. B9, Magerura ef ol Appeal Jodgement, para. 92, Kajelijeti Trial
Tudpcment, paras. 787, 7848; Mivitegeks Toal Judgement, para. 423; Miusema Trial Judgement, para. 151.

" Trial Judgement, para. 236. The Appeals Chamber niotes that the English version of the Trial Judgement erroncously
uses the word “allcgediy™ tn the findings in this paragraph. | ___ .

* Trial Judgement, paras. 231265,
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existence of & concened and coordinated plan of action.’" To support its assertion that an
agreement can be proven not anly by establishing the exisience of a formal and express agreement
but also by circumstantial evidence, the Prosecution refers to the Myiramasuhuko et al., Nahimana

et al., Bagosora et al., and Nivitegeka cases.’'®

220, Athanase Seromba responds thal none of these cases can be used to suppon the
Peosecution's argument. He points out that the toal judgement in Mahimana et al. is pending

appca].,ﬂl?
between the Niyitegeka case and his case.”

that the tnal in the Bagosora et al. case is stll in progmss,m and that no similarity exists
9

221, As stated above, the actus rews of conspiracy to commil genocide is the making of ap
agreement betwesn (wo or more persons (o commit genocide. This actis rews can be proven by
establishing the existence of planting meetings for the genocide, but il can also be inferred, based
on other evidence”” However, as in any case where lhe Prosecution intends to rely on
circumstanbial evidence to prove a particular fact upon which the guilt of the accuscd depends, the
finding of the existence of a congpiracy to commit genocide must be the only reasonabile inference

based on the tolality of the evidence,’?

222, The Appeals Chamber will now consider whether the Prosecution has established that the
only reasonable intfercnce from the evidence adduced at inial was that Athanase Seromba

participated iit a conspiracy to commit genocide.

223. In support of i1s contention that Athzanase Seromba was part of 2 conspiracy to comunit

genocide, the Prosecution is relying on the following facts: "

{1} his presence dunng all the atlacks;
(2} his instructicns 16 the assaitants 1o perform genocidal acls (the deprivation of food, cleaning of
the “filth™, the ejection of injured Tutsi refugees from “relative safety to death™) given in agreement
wilh the other authorities; (3) his presence with the communal authorilics after the meceting on 16
April 1994 and the fact that the suthorities conferred with him before giving any instructions; ™ (4)

his order 1o the gendarmes W remaove the bodies before continuing the attack which they abeyed;™

U progecntion’s Appellant’s Brief, paras. 87, £8. "ii‘)
** Progecution’s Appellant’s Brief, para, 87,

5% Prosecution’s Appellant’s Brief, paras. 84, 87, 92, 93,

17 Senumba’s Respondeni's Brief, paras. §2. 92,

¥ Seromba’s Respondent's Brief, para. 2.

¥ Seromba’s Respondent's Brisf, paras. 84, 85.

S0 Nakimana et al. Appeal Judgement, para. 896,

2 Ser Makimana et ol Appeal Judgoment, para. 896; Magerwra ot al. Appeal Judgemant, paras. 306, 399 Stakid
Appeal Iudpement, para. 219, Kreric Appeal Judgement, para. 41, Vasiffevid Appeal Tudgement, paras. 120, 128, 131;
Celebici Appcal Judgement, para. 458. ;

2 Proseculion's Appcllant’s Bricl, paras. 38, B9,

2 The Proscoiition is rel¥ing om Witneis CHR's estimony.

3 The Prosecution refers 1o paragraphs 164 and 179 of the Tria) Judgement.
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and {5) his “agreement” to the demolition of the church, the manner in which it was destroyed, and
the reason for iis desiruction. The Prosecwtion adds thal Athanase Scromba’s behaviour indicates
that “te was part of a plan of action to contivue with the aiacks, and, where necessary [...] had the

power 1o stop the atlacks and then order them o continue™.*"

224, The Appeals Charmmber noles that the Toal Chamber did not find that Athanase Seromba
ordered or supervised the attack against the relugees on 15 April 1994 or that he ordefed the
destruction of Nyange church on 16 April 1994, Also, the Trial Chamber found that the [lacts
established against Athanase Seromba namely, his prohibition of Tutsi refugees from sceking food
in the banana plantation and his refusal to celebrate mass lor the Tulsi refugees were not sulbcient
in themselves to establish the existence of a conspiracy O comimit genmid::.m ‘The Appeals
Chamber is not persuaded Lthat 1the only inference to be drawn from the other facts on the record 15
that Athenase Seromba had conspired with (e communal authorities to commit genocide,
Consequently, the Appeals Chamber considers Lhat the Tnal Chamber did not commit any error in
this regard. In view of this conclusion, the Appeals Chamber need not address the Prosecution’s

submissions relating 1o the mens rea.””

2. Conclusion

225. The Prosecution has failed (o show that the Trial Chamber erred in not convicting Athanase
Seromba for conspiracy o commit genocide. The Appeals Chamber, therefore, need not consider
the Prosecution’s submission that convictions for genocide and conspiracy to commit genocide
could be sustained on the seme set of facts.> For the reasons slated above, this ground of appeal is

dismissed.

A7

33 proseculion®s Appellant's Rriel, para, §9.

32 Trial Judgentent, para, 350, referring 1o Trial Judgement, Chaper 1T, sections 3.4, 55,67, 7.4,

T Trial Judgement, para. 350.

! prosecution’s Appellant's Brief, paras. 9299,

3% prosceution's Appellant’s Bricl, paras, 80, 94-97. Fapthermore, the Prosceution failed to raise Lthis submission faits =
Monee of Appeal.
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¥. SENTENCING (ATHANASE SEROMBA’S GROUND OF APPEAL 10
AND PROSECUTION’S GROUND OF APPEAL 3)

226,  The Trial Chamber fpund Athiznase Seromba guilty of aiding and abetting penocide {Count
1) and extermination as a ¢rime agginst humanity {Count 4), and seatenced him to a single sentence
of 15 years” imprisonment.”™ Athanase Seromba and the Prosecution appeal this sentence. The
Appeals Chamber granted, in part, Ground 1 of the Prosecution’s appeal, holding that Athanase
Seromba’s role in the destniction of the church amounted to the commission of genocide as well as
extermination as a cnme against humanity. The Appeals Chamber has also upheld the conviction
for aiding and abetting genocide based on the expulsion of the Tutsi employees and refugees, and
has quashed the lnding of the Tnal Chamber that Athanase Seromba aided and abetted the causing
of senous badily and mental harm. In view of this, the Appeals Chamber will guash the ssutence
imposed by the Trial Chamber and will enter a new sentence. Consequently, the appeals agmnst the
sentence of 15 years” imprisonment imposed by the Toal Chamber will not be considercd.
However, the Appeals Chamber will review Lhe argumenis made in Lhese appeals, particularly those
relating to the Trial Chamber’s assessment of the aggravating and midganng factors, which the

Appeals Chamber will fake into account when determining a new sentence.

227 The Prosecudon sebmits thae if Grounds 1 and 2 of its appeal are upheld, the Appeals
Chamber should inlervene and correct the Trial Chamber's error in imposing a sentence manifestly
inappropriate to the particular gravily of the coimes committed and Athanase Seromba’s individual
r&spu:-nsihility,ﬂ' It argues that the maximum sentence of impnsonment for the remainder of
Athanase Seromba’s life is wamranted, as there are no significant mitigating circumstances that
could justify the imposition of a lesser sentence.”’> Athanase Seromba responds, without
elaboralon, that “it is incorrect for the Prosecution to contend that the only seutence he deserves is

imprisonment for the remainder of his life™.*®

228 The relevant provisions on sentencing are Anicles 22 and 23 of the Stetuie and Rules 59 10
106 of the Rules. Both Article 23 of the Statute and Role 101 of the Rules contain general
guidelines for Trial Chumbers, directing them io take into account the following factors in
sentencing: the gravity of the offence; the individoal circumstances of the convicled person; the

general prachice regarding prison sentences 1n the courls of Rwanda; and aggravating and mitigating

=%

% Trial Judgement, para. 372 and Disposition.

S prosecution's Appeilant's Brief, para. 151,

2 brosecution’s Appeliant’s Brief, para. 152, T
¥ Scromba’s Respondent’s Brief, para. 142,
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circumstances.” Trial Chambers are vested with a broad discretion in determining an appropnate
sentence, due to their obligation w individualize the penaltics to fit the ciccumstances of the

convicted person and the gravity of Lhe crime.*

229, Athanase Serormba submits that the Trial Chamber's consideration of the “breach of trust”
was incorrect.”™ The Appeals Chamber notes that the Tral Chamber concluded that Athanase
Seromba’s “slatus” and his betrayal of the trust which was placed in him by the Tutsi refugees
constituted apgravating circumstances.” In amiving at this conclusion, the Trial Chamber stated

that;

Alhanase Seromba, a Catholic prigst, was in charge of Nyange parish al the time of the events
referred (o in the Indiconent. The Accused wax known and respected in the Catholic community of
Myanpe. The Chamber recalls that il has been eswablished that many Tuwsi[s] frem Kiviuouw
commune soughl refuge in Myange chunch in onder o escape altack. The Chamber considers ax an
aggravaling circumstance the fact thal the Accused took no concrele aclkon whatsocver [o eam Lhe
trust of those persons who believed they were safe by seeking refuge al Nyange parish >

230. The Appeals Chamber recalls that the abuse of a position of influence and authority in
society can be laken into account as an aggravating factor in sentencing,”* In the present case, the
Trizl Chamber established thai Athanase Seromba was acting as a priest al Nyange pansh during
April 1994°% and that during this period Tutsi refugees sought refuge at the parish.*! In this
context, the Trial Chamber considered the Prosecution’s averment that Athanase Seromba betrayed
the Lrust of his pa.rishir:-rn:rsf"‘1 and found that his status and his “betrayal of ust™ constituted
aggravaling ciccumstances.™*? This finding is not based on Athanase Seromba’s posilion as a priest,

as such, but rather on his abuse of a position of trust. The Appeals Chamber finds no error in this.

231. The Prosecution submils that the Tdel Chamber emed in considering the individual
circumslances of the case. It argues that the Trial Chamber relied on extrzneous and imrelevant
factors in mitigation of the sentence against Athanase Seromba, giving mitigating factors excessive
weight, whilst not taking into proper consideration the ageravating factors.” Furthermore, with

3 Celebici Appeal Tudgement, para. 716; Galic Appeal Judgement, para. 352; Bralo Sentencing Appeal Tudgement,
para. 7; Blagejevi and fokic' Appeal Judgement, para. 320. In addition, Trial Chambers are obliged 1o take inko account
the exlent o which any peralty impesed by a count of any Staic on the vonvicied person [or Lhe same #ct has already
been served, as refermred to in Anticle 903 of the Statae and in Rule 1 {3 ) iv) of the Rules,

% Nahimans et of. Appeal Judgement, paras. 1037, 1046, Miindabahizi Appeal Judgement, para. 132, reforming to
Semanra Appes] hdgement, pars. 312

* ceromba's Notice of Appeal, para. 42.

*T Trial Judgement, para. 350

N [rial Judgement, para, 390 (foalnotes omitted).

9 Ndindabukizi Appeal Judgement, para. 136, See alve Akayesu Appeal Judgement, paras. 414, 415, Meakirutimana
Pﬂapﬂ] Judgement, parz. 363; Komuhgnda Appeal Jodgement, pares. 347, 344,

" Trial Judgement, para. 38, ’ f

! Trial Judgement, para. 54.

M2 Tral Judgement, para. 387,

5 Trial Indgement, para. 390, '

* Pmsecution's Appellant’s Brief, paras. 114-137.
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regard to Athanase Seromba's character and personal circemstances, the Prosecution argues that
they should have been considered as aggravating factors, rathier than mitigating circumstances.
The Prosecution also argues that the Tral Chamber emred when it farled 10 consider “the massive
killing” of Tutsi refugees during the destuction of the church as an aggravating factor and by nat
giving sufficient weight Lo the facl that Athanase Seromba abused his position of authority in the

Nyange [:s'eu'ir::l';,”'ﬁ

232.  Athanase Seromba responds that an accused’s good character has consistently been treated
as a miligating factor by the Tnal Chambers.>*” He argues that voluntary surrender is a mitigating
factor which is acknowledged by the Prosecution™ " and that the Trial Chamber was corect in
aking into account hiy age.’® Athanase Seromba [urther responds that the killing of the Tusi
refugees during the destruction of the church formed the basis for his conviction and argues that it
therefore cannot be taken into consideration as an aggravating factor.”™ He also argues that the

Prosecution “seems to forget that the Appellant was not in charge of the Nyange Parish”.**!

233, The Appeals Chamber notes that the Toal Chamber found, with respect to lthe individual
circumstances of Alhanase Seromba, that “his lraining as a priest and his experience wilkin the
church should have enabled him to understand the reprehensible namre of his conduct during the
events.” ™ The Trial Chamber also noted that he had only been at the Nyange parish for a relatively
shott period of time and that he was only a curate in the parish during the events who “was put in
charge of the parish because there was no parish priest there,”***> The Trial Chamber specifically
identficd a5 aggravating circumstances the status of Athanase Seromba and his betrayal of trust.™*
Finally, the Trial Chamber determined lhai Athanase Seromba's good reputation,™* voluntary

surrender,”® and young age®™ were mitigating circumslances in the determination of his senience.

234, The Appeszls Chamber (inds that the Prosecution bas faled to substantiate its allegaions
regarding aggravating circumstances. The Prosecution merely affirms that insufficient weight was
given to Lhe listed factors and that the killing of Tutsi refugecs duning the destruction of the church

should have been considered as an aggravating circumsiance, without putting forth any evidence or

% Bragecution’s appellant's Arief, paras. 119-121; AT, 26 November 2007 pp. 8, 9,
5 Progecution®s Appellant's Brief, paras. 117-114; AT. 26 November 2007 p. 8.

! Seromba’s Respondent’s Bricf, para. 123

** Seromba’s Respondent’s Brief, paras. 125, 126. "2'%-
% Qeromba’s Respondent's Brief, paras. 134, 135.

#* geromba's Eespondent's Brief, paras. 117, 118,

St geromiba’s Respondent’s Brief, para, 120,

"2 Trial Judgement, para. 385.

¥ Tral Jodgement, para. 386 (footnole omitted).

™ Teial Judgemenl, pata. 390.

3 Trial Judgement, para. 395,

6 Trial Judpement, paras, 396-598.
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concrete arguments i support of this assertion. The Prosccution has therefore failed to demonstrate

that the Trial Chamber crred in its assessinent of the aggravaiing factors.

235, With regard to the consideration of the good repination of Athanase Seromba as a mitigaling
factor, the Trial Chamber did not specify the weight it gave to this mitigating circumstance, The

Appeats Chamber therefore reiterates the finding made in the Semanza Appeal Judgement that

[...] it was within the Trial Chamber’s discretion to fake into account ag mitigation in sentencing

the Appellant’s previous good character [...] [The Apprals Chamber noles Lhat in most cases the
acensed’s previons good characler is accorded lLitle weight in the final Jetermination of
delermining Lthe sentence. However, in this eaze, the Trial Chamber do2s nol indicate how much
weight, if any, it awaches 1o the Appellanr’s previous character and accomplishments. Thus, it is
ool clear that thase mitigating Ffactors unduly alfected Lhe sentence, given the nature of Lhe
offences. Egmscqucmly the Appeals Chamber finds no discernible errof on the pant of the Trial
Chambes.

236. Tuming to the volunlary surrender of Athanase Seromba, the Appeals Chamber notes that,
in its Appeliant’s Boef, the Prosecution failed to support its contenlion that voluntary sumrender, in
the absence af other factors, may only camy limited weipht or no weight at all as a miligaling
factor.’* Tn any event, the Appeals Chamber does not consider this proposition to be accurate. To
the contrary, voluntary surrender, alane or in conjunction with cther factors, has been considered as
a mitigating circumstance in a number of cases before the Tribunal and before the ICTY.
Forthermore, the Appeals Chamber cannot accept the Prosecution’s argument regarding conduct
following surrender,”' sincs facilitation of the proceedings by an accused alter his or her surrender
is irrelevant to the evaluation of voluntary surrender as a mitigeting factor.™®? Consequently, the
Prosecudon has failed to demonstrate that the Trial Chamber abused is discretion in considering
Athanase Seromba’s voluntary swrender in mitigation of the senlence.

237.  Finally, with regard to Athanase Seromba’s age at lthe Lime of the events, the Appeals
Chamber notes that the Trial Chamber's reference to the age of Athanase Seromba™ could be
misunderstocd. The Appeals Chamber therefore deems it necessary to clarify that age of thirty-one
years cannot serve as a miligaling factor, Le. Athauase Seromba's age at the tme Wwhon he
committed the crimes. Given the vagueness of the Tral Chamber's language, the Appeals Chamber
merely needs to clarify (hat point. As the Appeals Chamber subslilutes a new sentence for that

™7 Trial Judgement, para. 399, ’@

M Cemanza Appeal Judgement, para, 398 (footnale amitted).
**? Prosscution’s Appellant’s Hrief, paras. 131, 132,
* See Ruagonira Sentencing Judgement, para 145, Serushaopo Sentencing Judpement, para. 34, Bralo Seniencing
Judgement, para, 51; feronjicd Sentencing Judgement, para. 266; Bekic Sentencing Judgement, para. 86; Strugar Trial
Tudgement, para. 472, Blafkic Appeal Judgement, para. 701; Miodrag fokic Scntencing Judgement, parz. 73, Blogoje
Simi¢ er al. Trial Judgement, para. 1086, Plaviic Sentencing Judgemeol, para. 84; Milan Simic Scntencing Judgemenl,
pard. L¥7.

! Prasccution’s Appellant's Brief, paras, 134, 135,
I See Rlagaje Simic Appeal Judgement, para. 258, a contrarin.
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imposed by the Trial Chamber, the Appeals Chamber need not consider the impact of any polential

CITOr.

238. The Appeals Chamber ilself considers that the crimes for which Athanase Seromba has been
convicted are egrepious in scale and inhumanity. Furlbermore, the Appeals Chamber stresses that
Alhanase Seromba knew that approximately 1,500 refugees were in the church and that they were
bound 10 die or be seriously injured as a consequence of his approval that the church be bulldozed,

knowing that the refugees had come 1o the church secking safety.

239, Recalling that the Appeals Chamber has granted in part Ground 1 of the Prosecution’s
appeal, convicting Athanase Seromba of cormmitting genocide as well as exlerminarion as a crime
against humanity based on his role in the destruction of the church, and that it has upheld his
conviction for aiding and abetting penocide based on the expulsion of the Tutsi refugees and
cmployees, and having taken inw consideration the exlraordinary gravily of the crimes as well as
the mitigating and aggravaling circumstances, the Appeals Chamber, Jud g Liu dissenting, imposes

a sentence of imprisenment for the remainder of Athanase Seromba’s life. E%;

" Trial Judgemenl, para. 399,
B3
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¥1. DISPOSITION

240,  For Lhe foregoing reasons, THE APPEALS CHAMBER,
PURSUANT o Article 24 of the Statute and Rule 118 of the Rules;

NOTING the written submissions of the panies and their oral arguments presented al the heaning
on 26 November 2007;

SITTING in open session,

AFFIRMS, unanimously, the Trial Chamber's dismissal of Count 2 of the Indictment {Complicity
in Genocide) and the acquitlal of Athanase Seromba as regards Count 3 of the lndictment

{Conspiracy to Commit Genocide);

ALLOWS, unanimously, Athanase Seromba's Ground of Appeal 8, in pan; and QUASHES,
unanimously, the Tral Chamber’s finding that Athanese Seromba aided and abetted genocide by
substantially contributing to the causing of senows bodily or mental harm by prohibiting the Tutsi
refugees fmom getting food from the Nyanpe Parish’s banana planlation and by refusing to celebrate

mass for them;
DISMISSES Athanase Seromba’s appeal in all other respects;

ALLOWS, in pan, by majorty, Judge Liu dissenting, the Prosecution’s Ground of Appeal 1;
HOLDS, by majority, Judge Liu dissenling, that Alhanase Seromba committed genocide as well as
extermination as a crime against humanity, by virtue of his role in the destruction of the church m
Nyange Parish; and AFFIRMS, unznimously, the Trial Chamber’s finding that Athenase Seromba

aided and abetted genocide ju relation o the killings of Pairice and Menam, which arc sepamic acts

from the killings resulting from the destruction of the church;

QUASHES, unanimously, the sentence of [ifteen years’ imprispnment and ENTERS, by majority,
Judge Liu dissenting, a sentence of impasonment for the remainder of Athanase Seromba's life,
subject to credit being given under Rule 101(D) of the Rules for the period already spent in
detention from & February 2002,

DISMISSES the Prosecution’s 2ppeal in all other respects;
RULES Lhat this Judgement shall be enforced immiediately pursuant to Rule 119 of the Rules;

ORDERS, in accordance with Rules 103(B) and 107 of the Rules, that Athanase Seromha is to

84
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remain in the custody of the Tribunal pending his transfer to the State in which his sentenee will be

served.

Done in English and French, the English text being authoriative,

-‘%7.'. [ S S S W
L

Mohamed Shahabuddeen  Patnck Robmson Liu Daqun
Presiding Judge Judge Judge

Q\"LCM h\«\-l\/..,_, /A’r ‘t’!bnh&

Theador Meron Wolfgang Schomburg

Judge Judge
Judge Liu appends a partially dissenling opimion.

Done this 12th day of March 2008 a1 Arusha, Tanzania.
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VII. DISSENTING OPINION OF JUDGE 11U

L. I am unable to agree with the finding of the majority of the Appeals Chamber ("Majority™)
in which it finds an cmor on the pant of the Trial Chamber for not convicting Scromba of
commitling genocide and extermination. Citing the Gacumbirsi Appeal Judgment, the Majority
points out that, “[t]he junsprudence makes clear that ‘commiting’ is net limited to direct and
physical perpetration and that other acts can constitute direct padicipaticn in the actts reus of the

crime.”’ I am unable to agree with the Majority for the reasons stated below.

2. First, the Appeals Chamber in Gacumbitsi did not say, as implied by the Majonty that
“commiitting” per s¢ 15 not limiled to direct and physical perpetration and that other acts can
constitute direcl participation in the gotus reicy 0f the cnme, bunt that,

fih the comtext of gengeide, [...] “direct and physical perpelralion” nesd nol mean physical
killing; other acts can constilue direct participation in the gofus rews of the crime.”

Therefore, with respect 10 committing extermination, the Majority has emmonecusly found error on
the pant of the Tral Chamber by taking a principle that is applicable to genocide and tumning it into
a pgeneral prnciple, even to the extent of applying it to commitling extermination.” Furthermore,
there are authorities within the jurisprudence of the Appeals Chamber of this Trbunzal and Lhe ICTY
to support the definition of “committing™ staled by the Trial Chamber,® which have not been
overtumed on the basis of cogent reasons in the interests of justice, yet the Majority has in this case

decided to find it errenecus. With respect, there is clearly somethung wrong with Lhis approach.

3. Regarding genocide, unlike Athanase Seromba, Sylveste Gacnmbitsi had been convicted by
the Trial Chamber for commnitung, ordering, and instigating genocide based on a number of factual
findings.® In the televant portion of the Gacumbitsi Appeal Judgement, the Appeals Chamber was
merely reguizred o determine whether, if it were 1o disregard one allegation of murder, the ather

facts would still lead (o the conclusion that lhe accused had comumitted gr:nocidc:,ﬁ

! Appeal Judgment, para. 161.
* Gacimbitsi Appeal Judgement, para. 50 (footnote omilted) (emphasis sdded).
3 Appeal Judgement, para. 190. I note that in applying the said principle to “committing exiermination”, the Majority
stawes simply and without further analysis, that “[n]orwithsianding the conlinement of the Cacumbitsi diclum regarding
committing to genocide, the Appeals Chamber can find no reason why its reasoning should nat be equally applicable to
the ¢rime of exlermination. The key question raised by the Gacumbitsd dictum is what other acts can constitlule direct
icipation in the 8rius reus of the crime.™
Kavishema and Ruzindana Appeal Judpemeont, para. 187; Tadic” Appeal Judgement, para. 18Y; Krarid Trial Judgement,
a. 0] : Kuriarae Tra) Tudgemend, para. 3900

Jee Gacumbirgi Trnal Tudgemeni, paras. 280, 284, 285, 288,

¢ Gocumbitsi Appeal Judgemenl, para. 59.
46 [P
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4, In my humble view, the situation in the present case needs to be distinguished from that in
the Cacumbiisi Appeal Judgement. As the Appeals Chamber noted in Gacumbitsi, Sylvestre
(acumbitsi was present at the crime scene to supervise and dircet the massacre, and he actively
panticipated in the massacre by separating the Tutsi refugees so that they could be killed.” The
Appeals Chamber considered that Sylvesire Gacumbitsi played a “central role” in the crimes for
which he was convicted ® In the present case, Athanase Seromba played a different role. While he
accepted the decision aof the communal autherites (o destroy the church, spoke with a bulldozer
drver and udlersd words that encouraged him 1o destroy the church, even giving advice as 1o the
weak side of the church.” Athanase Seromba did not “supervise™ or “direct” the massacre and he

played no role in any separation of Tutsi refugees so that they could be killed.

5. Athanase Seromba’s acts are nol comparable o those in the Gacembitsi case, however,
where the convicled person superyised and dirccted the massacre and separated Tutsi refugees for
the killing. Therefore, it is my view thal there is a substantial difference in the nature and degree of
involvernent in the comes of Sylvesire Gacumbitsi and Athanase Seromba. Even laking into
account the context prevailing at the time of the events that occurred in Nyange parisl, the faciual
findings contained in the Trial Judgement do not, in my respectful view, show a direct and active

participation 9 in the genocidal acts that were Laking place in the parish.

6. Secondly, by finding emor in the Tnal Chamber’s restalement of the definition of
“committing”, the Majority confuses “committing”™ simpliciter with other forms of committing,
some of which are not recognised in the practice of this Tribunal. Foremost among these forms of
“committing” in quesuon is joint criminal enterprse {“"JCE™). The Majonty repeatedly huighlights
and emphasizes hat commztting is not Hmiled to physical perpetration' without, however, pointing
out a very crucial pomnt: thar in this Trbunal, where there is no physical perpetration of Lthe offence,
commission has only ever been extended within the context of a JCE and that such JCE should be
pleaded.”

7. In the Tadid Appeal Judpement, the Appeals Chamber held that, under JCE whoever
contohutes to the conunission of crimes by a group of persens or some members of a group, in

execution of a common criminal purpose, may be heid to be criminally liable.!* The Majority’s

! Gacumbitsi Appeal Judgement, para, 61,

¥ Gacumbitsi Appal Tudgement, para, 206.

? Trial Judgement, para, 269.

"% See Gacumbitsi Appeal Judgement, para. 61,

"' Appeal Judgement, para. 161, fn. 389,

" The fact that “committing” is not Emited (o physical perpetzation of a crime is rite within the jurisprudence of tus
tribunal as participation in a JCE does not require that the accused commit the actus rews of a specific srime provaded in
the Swatuw, - -

P Tadid Appeal Judgement, para. 191,
87 \;.ﬂ\
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reasoning in support of its new conclusion ongs surpnsingly close to that by the Tadic Appeal
Chamber, even though no mention 5 made of a comimon purposc. Althoagh Athanase Seromba has
not been charged with commitling crimes by JCE and bas not been found 1o have physically
perpetrated them, the Majonty considers whether he “became a principal perpetrator of the erime
itself by approving and embracing as his own the decision to commit the crime and thus should be
convicted for committing genacide.”' It is also noteworthy that this approach does not require the
satisfaction of crtena for a JCE, and in fact, it is not ¢lear what the eriteria (or this appruach ace, il

any.

8. Thirdly, it is widely recognized that in various legal systems, however, “committing” is
interpreted differently such that co-perpetratorship and indirect perpetratorship are also recognized
as forms of “committing”."” Co-perpelrators pursue a common goal, either through an explicit
agreement or silent cansent, which they can only achieve by en-ordinated action and shared contrml
over lhe criminal conduct. Each co-perpelrator must make a contribution essential to the
commission of the crime.'® Indirect perpetration on the other hand requires that the indirect
perpelrator uses the direct and physical perpetrator a5 2 mere “instrument” to achieve his goal, ie.,
lhe commission of the ciime. In such cases, the indirect perpetrator 15 cniminally responsible
because he exercises control over Lhe act and the will of the direct and physical perpetrator.!’” The
Majority reasoned that “[i]t is imelevanl thal Athanase Seromb: did not personally drive the

bulldozer that destroyed the chureh” in order to find Athanase Seromba responsible for commitling
genocide, and that, “{w]hat is important is that Athanase Seromba fully exercised his influence over
the buildozer driver who, as the Trial Chamber’s findings demonsirate, accepted Athanase Seromba

as the only authority, and whose directions he foliowed.”™®

Evident in this reasoning is the
atwibution of liability for “committing” 10 the “perpetrator behind the perpetrator”’ without the
obvious characterization of Athanase Seromba’s conduct as co-perperarorship or indirect

perpetratorship.

" Appeal Judgement, para 161,

" Gacumbitti Appeal Judgement, Separate opinion of Judge Schomburg, para. 16.

' Gacumbitsi Appeal Judgement, Sepacate opinion of Judge Schomburg, para. 17 sad fa. 31, referting to C. Roxin,
Tiiserschaft und Tatkerrschaft, 7™ edn. {20004, pp. 275-5305. Ser also K. Ambos, in: O. TefTierer (ed.), Commentary on
the Roeme Statute of the Inlernational Crimingl Court (19993, An. 25 marginal no. 8.

" Gacumbitsi Appeal Judgement, Separate opinion of Judge Schomburg, pare. 18 and fn. 13, referming to €. Roxin,
Taterschuft uind Tatherrschaft, T edni. (2000, pp. 142-274, Sze also K. Ambos, in: O, Triffleter (ed.), Commentary on
ihe Rome Starute of the Internanional Crimingl Cowrr (19997, Az 25 marginal no, 9.

¥ Appeal Judgemenl, para. 171.

? Gacumbitsi Appeal Judgement Separate opinion of Judge Schomburg, para. 20 and . 36 (“As indirect
perpetralosship focuses on the indireet porperator’s conlrol over the will of the direel and physical perpetrator, it is
somolines understood 10 Toguire 3 particular “defect” on the part of the dircet and physical porpetrator which exciudes

his ¢riminal responsibility.™)
31 ‘ -
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9. Whilst the Majority's approach would make it much easier ter hold eniminally liable as a
principal perpetralor those persons who do not directly commit offences, this approach is
inconsistent with the jurisprudence. [n the Stakic’ Appeal Judgement, the Appeals Chamber held that
the Trial Chamber erred in conducting its analbysis of the responsibility of the appellant within the
framework of co-perpetratorship, and unatimously and unequivocally said of co-perpetralorship
that, “[t}his mode of liability, a8 defined and applied by the Trial Chamber, does not have support in
customary inlemabional Jaw or in the settled junsprudence of this Tribunal, which is binding on the
Trial Chambers." Conseguently, the Appeals Chamber conclueded that it “1s not valid law within

the jurisdiction of this Tribunal."*

L0, Similarly, it has been recognized that the notion of both co-perpetraucon and indirect
perpetration may be included in the Swtute of the Intemational Criminal Court ["I'FL','-‘C.?”}.21 However,
I note that Arnticle 25(3)(a) of the [CC Statulc provides,

[4 person shall be crinnipally responsible and lable for punishment for a crime within he
Jurisdiction of the Court if that person] (a) Commils such a eritne, whether as an individoal, joindly
with another or through another person, tegardless of whether that olher person is criminally
responsible”. ™
What the above Anticle shows is that this Tribunal onlike that of the ICC does not define
“comumitting” as “commilting through another persen”. Thus, the difference in the two statutes is

accountable for the divergence in principle.

11.  Fourthly, the Majonty’s facital conclusions are not all basad on findings of fagt that have
been made by the Trial Chamber. Instead, in order 1o reach its conclusion that Athanase Seromba
was responsible for committing genocide and extermination, Lthe Majority consistenlly supplements
the Trial Chamber’s findings 'I.;-fi'ih the lestimony of witnesses simply because the “Trul Chamnber
found them to be credible” As a result, the Appeal Judgement is replete with ditect wanseript
testimony from which the Trial Chamber has not made specific findings of fact. There are various
probiems with this approach, birst and foremost of which is that it runs contrary to one of the
cardinal ponciples of the Appeals Chamber: that, “the task of hearing, assessing and weighing the
evidence presented al 1ial is lelt pnmarily to the Tral Chamber. Thus, the Appeals Chamber must

mld

give a margin of deference to a inding of fact reached by a Toal Chamber™” because the Appeals

B Seakic Appeal Mdgement, para. 62.
2'.’1?;‘-::!:&%’ Appeal Judgement, para. 62.

2 Gacumbitsi Appeal Fudgement, Separate Opinion of Judge Schomburg, para. 21, referring to Proseciator v, Thomas
Lubanga Dyilo, Decision Concerning Pre-Trial Chamber I's Decision of i0 February 2006 and the Inoorpocation of
Cocuments into the Record of the Case against Mr. Thomas Lubanga Dyile, IOC-0LAM-0LA06, 24 Fobruary 20046,
Annex {: Decision on the Prc:-mutm‘ s Application for @ Warrant of Am:f-L Aru::lr: 5H, para_ 98,

2 (Emphasis added). -
* Kuprestid Appeal Tudgement, para. 30, See Stakic Appeal Judgeinent, pars. 10; Galie Appeal Tudgement, para. 9.
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Chamber is not in a position 1o assess the demeancur of a wilness aned the entirety of the evidence. ™

The Majorty's supplementation of the Toal Chamber's findings defeals the purpose of this
prnciple, especially in view of the Facl that the Appeals Chamber has no way of knowing why the

Trial Chamber decided not to make findings on the said portions of wilnesses® testimonies.™

12.  Another fundamental principle in the jurisprudence of this Tribunal and the FCTY is that
only where the evidence relied upon by the Tral Chamber could not have been accepted by any
reasonable tner of fact or where the evaluation of the evidence is “wholly ermonecus”™ may the
Appeals Chamber substitute its own finding for thar of the Toal Chamber.”” In the present case, the
Appeals Chamber has nol assessed whether the findings of fact could not have been accepted by
any reasonable tier of fact or whether the Toal Chamber’s evaluation of evidence is “wholly

erronecus” before disturbing them in this manner.

13, To illusirate thas point, I provide the following examples where the Majority disturbs the
Trial Chamber's findings:

a) In paragraph 165 and 166 the Appeals Chamber guoies the evidence of Witness CBK 1o the
effect that Athanase Seromba had emphasized that “[d]emons ha[d] gotten in there [the
church]"*® and that when “lhere arc demons in the church, it should be destroyed.”™™ The
problem is that altheugh the Trial Chamber referred o this evidence in its summary of
evidence relating 1o Wiitness CBK, no such factual finding was made by the Trial Chamber.
This is even more so in that Witness CBK was not the only credible wilness to testify 10
Athanase Seromba's words lo the bulldozer dnver. For example, Witness CDL heard
Athanase Seromba tell the bulldozer dover to destroy the church, but did not hear Athanase
Seromba’s emphasizing the presence of demons.”® Clearly, the Trial Chamber was pot
comforrable or did not deemn it necessary o make such a finding. Surprisingly, the Majonty
takes the liberty to do so without making a finding that the Trial Chamber’s factual findings
could not have been accepted by any reasonable wer of fact or that the evaluation of the

evidence is “wholly erroneons™.

¥ Srakic Appeal Judgement, para. 205,
¥ This is even more so ic (hal il is sctiled in the jurisprudence of this Tribuna! that a Trial Chamber may find some pats
of a wilpess's estimony credible and rely on them, while rejecting other parts 25 nod credible, Mskirufimane Appoal
Judgement, para. 134.
Y Siakid Appeal Tudgement, para. 10, Kvodkz et af. Appeal Judgement, para. 19, citing Kupredkic ef al Appeal
Judgement, parza, 30, See alse Kordic' and Cerkez Appeal ludgement, para. 19, fn, 11; Blafkic Appeal Judgement, paras
17-18. :
** Trial Judgement, parz. 213, quoting T. 19 October 2004 pp. 28-29 (closed session) (Witness CBK).
# Trial Tudgemenl, para. 213, quoting T. 20 Cctober 2004 p. 19 (closed session) (Witness CBK).-
* Trial Judgemenl, paras 217, 238, 239
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by At paragraph 168, the Majorly finds that, “priests were held in high regard by the
population of Nyange parish and Athanzse Seromba was someone whom the population
respected and obeyed.” In support of this fact, the Majority relies on lhe clused session
testimony of Witness CBEK (hat was not relied upon by the Tnal Chamber. The Appeals
Chamber did not have a chance to observe witness CBK’s demeanour and olher factors
going to his credibility on this particular point, yet it {eels comfortable enough to make Lhis
new finding. Also, the Majonty draws conelusions from the evidence without full reasoning.
For example, it finds, without explanation that “Wilness CDL, who the Toal Chamber found
credible, testified that nothing was done without the consent of Athanase Seromba.™! Apan
[tom the fact that the Trial Chamber did not make this finding, this statement is taken out of
context and used in suppont of the Majority's finding that Athanase Seromba was someonc
whom the papulation mspected and obeyed, withont first determining why it is thal Witness
CDL held this view.

¢) In addition, despiic the fact that the Trial Chamber found that the Prosecution had not
proven beyond reasonable doubt that Athanase Seromba had handed over Anicet Gatare 1o
the gendarmes.J 2 the Majority, simply becavse Witness CBK was “found credibie™,
reprerduces and relies on the circumstances of his death in an attemipt to show mens rea for
commitling gcnncide.“ The Majority also relies on witness testiimony I Lhe effect thal
Athanase Seromba referred (0 Lhe dead bodies of Tutsi refugees as “saletd " Once again,
since the Troal Chamber did not make this finding of facl, it is not clear why the Majority
fecls obliged 1o take 1hat iiberty.

14.  Lasdy, the Majornity's application of the facis is worth mentioning. The Majority finds that
Athanase Seromha’s approval of the decision to deswroy the church,® and his encouragement of the
buildozer driver to destroy the church made him a2 principal perpetrator.® With respect to my
learned colleagues, [ disagree. As noled by the Majonty, it is well esiablished in the jurisprudence
of this Tribunal and the ICTY that acts of assistance, encouragement of meral supporl to Lhe
puncipal perpetrators of a come constitute atding and ahctﬁng.” For some reason however, in the

present case, the Majority chooses to hold that his acts “cannot be adequately described by any

¥ appeal Judgemeny, para. 269, referring to Trial Judgement, para, 218,

% Trial Judgement, para. 179.

* Appeal Judgement, para. 179,

* appeal Judgement, para. 180,

¥ Appeal Jndgement, para. 171, Although the Majority refers to Seromba’s “approval” of Lhe decision W desiroy Lhe
church, 1 pote that in meking il factual Gndings, the Trial Chamber found that he “accepled™ the decision (See paras
268, 3%, This is also consislent with rbe wanscrpt of Wimess COL's westimony whish says that “Father Seromba
accepred their decision” (See T. 19 January 2005, p. 25).

* Appeal Judgement, para. 171

" Appeal Judgement, para. 172,

51 M.
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other mode of liability pursuant 10 Anicle 6({1) of the Statute than ‘comunitting™ since they “were
as much as an integral pan of the crime of genocide as the killings of the Tutsi rcfugees."” i1 1s not
clear if by doing so0, the Majonty is now intrducing a pew standard for “commitbing™, bui even if
this is the case, not only is it not supported by any jurisprudence ~ even Gacumbitst which, as {
indicaled above, is not applicable - but it is also a “'catch-all” defimition which could be applicable
to any form of participation. I is hard to imagine any type of padicipation, even accessory, that
would not be “integral™ (0 a panicular crime, particularly if it has heen found o have “substantially

contabuted” to the crime.

15. What the Majonty also fails 1o mention 15 whether iis conclusion that he “approved and

. 10
embraced as his own”

the decision to destroy the church is based on the cumulative cffect of s
acts or on the individual effect of each of his acts. In my view, Lhe lack of detailed reasoning mosl
likely lies in the following: individually, none of his acts can be sard to amount (o anything olher
than aiding and abetting; and cumulatively, it sounds as if the Majonty is applying JCE or some
other mode of liability which is not apphicable in this Tribunal. In addition, the lack of masoning

shows that this form of “committing™ is not recognized in customary international law.

14. Funthermore, regarding Athanase Seromba’s mens rea, the Majonty has failed 1o
subsiantiate its reasoning in support of a linding of specific intent. [n support of a finding that he
possessed the required penocidal intent, the Majority refers to his acceptance of the decision to
destroy the church,® his advise to the bulldozer driver as to the weakest side of the church and
concludes that this indicates that he “knew that there were approximately 1,50 Tulsis in the church

! There is one material

and that the destruction of the church would necessanly cause their death.
clement missing from Lhis reasoning: mere knowledge that the destruction of the church would
necessarily cause the death of approximately 1,500 Tutsi refugees does not exactly comelate with
“an inlention to desiroy in whole ot in part” the Tulsis. In addition, the Majority refers to Lhe fact
lhat Athanase Seromba Tumed away Tuls: refugees from the presbylery and that two of them were
killed, which evidence is correctly used, in eny case, to supporl a finding of aiding and abetting

o 42
genocide.

% Appeal Tudgement, para. 171, citing the Gucumsbitsi Appeal Judpement, pare. 64,

e Appeal Indgement, para, 17].

“ Appeal Judgement, para. 177 1 note that while the Appeals Chamber says, that, “Athanase Seromba approved and
joitied the decision of Kayishema, Ndahimana, Kanyarukiga, Habarugira and other persons to destroy the church when
no other means were available w kill the Tutsis who were sccking refuge inside™ (emphasis added) referming to Trial
Judgement, para. 268, e said parapraph ol the Trial Judgement actually says, “ [(Jhe Chamber, however, finds that the
Progecttion has proved beyond a reasonable doubd (hat Athanase Seromba was informed by the anthorities of their
decizion w destroy W church and thal ke accepied the decision.”™ (Emphasis added).

*! Appes! Judgement, para. 177,
** apreal Judgement, para. 184,
92 -
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17. Having expressed my disagreement with the Majority, | do agree that the Toal Chamber
erred 1n the exercise of its sentencing discretion. Athanase Seromba was convicted of aiding and
abetting genocide and extermination which are clearly, in and of themselves, very senious crimes.
However, the aircumstances of this case are especially egrepious in that, as stated by the Majority,
as a priest of Nyvange Parish, he held himself out as a person of trust during Lhe pedod the Tutsis
sought refuge at the paﬁsh_ﬂ Nat only did Athanase Seromba belray that trust, but he wenl furither
than thal. A full assessment of the gravity of the ofience would have shown the especially grave
nature of his offences which involved 1n the death of approximately |,500 human beings. Since the
Tral Charnber did consider thus pnint,“’ il 15 clear that the Trial Chamber simply did not give it
adequate weight. I would therefore, in principle, support an increase in Athanasc Seromba’s

sentence, short of & tenn of impasonment for the remamder of his Life.

18.  [n conclusion, [ disagree with the Majority that the Trial Chamber erred in finding (hat
Athanase Seromba’s participalion in crimes amounted to aiding and abetting genocide and
exterminalion. The Majonty's extension of (he definition of “committing” is not only inconsistent
with the jurisprudence of this Tribunal and that of the ICTY, but bas been applied by the Majority
wilhout any indication of the criteria or legal basis. This Judgement marks a turning peint in the
jurisprudence of this Tribunal. It hias opened the door for an accused to be convicled of committing
an offence, where there is no direct perpetration of the acius reus of the offence, and where the

esseniial elements of JCE have not been pleaded and proved by the Prosecution, as the accused’s

acts can in any case be subsumed by this new deflinition of “commutting™. Not only 15 it regretlable
for the accused, but it is against his right 10 legal certainty, paricularly at this point in the
Tribunal's existence. It is for these reasons that I dissent from the views of the Majority,

Done in both Englizsh and French, the English text being authorilative,

Dated thas 12th day of March 2008
Arusha, Tanzania

u Daqun
Iudge

* Appeal Judgement, para, 230,
“ Trial Judgement, para. 382,
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YIII. ANNEX A: PROCEDURAL BACKGROUND

1. The main aspects of the appeal proceedings are summarized below.

A. Notices of Appeal and Briefs

2. Tral Chamber III pronounced judgement in this case on 13 December 2006 and rendered it
in watitig oo 19 December 2006. Both panties appealed.

1. Alhanase Seromba’s Appeal

3. Athanase Seromba fled his Notice of Appeal on 19 January 2607.' On 22 March 2007, the
Appeals Chamber ordered that the [iling of his Notice of Appeal be recognized as validly done.” On
3 April 2007, Athanase Seromba [iled his Appellanl’s Brief as a confidential document,” He also
filed a motion in which he conceded that his Appellant’™s Brief did not comply with the Practice
Direction on the Lenglh of Briefs and requested the Tnal Chamber (o find the Appellant™s Briel to
be admissible.! The Prosecution did not respond to this motion but filed a separate moticon in which
it objected to the filing of the Appellant's Brief on the ground that it impermissibly included new
grounds and sub-grounds of appeal that had not beep set out in the Notice of Appeal, and that i
differed substantially from the Notice of Appeal in order, numbering, stucture, and coatent.” On 6
June 2007, the Appeals Chamber granted, in part, Athanase Seromba’s motion. It also granted the
Prosecution’s Motion Objecting to the Appellant’s Bnef and struck Chaplers 3, 3, and 6(2)(1LD)
from the Appellant’s Bdef, and ordered Alhanase Seromba to file a public version of the
Appellant’s Brief.® On 20 June 2007, Athanase Seromba filed a public version of his amendexd

' Acie d'appel d"Atharase Serpmba, 19 January 2007,
* Order Conceming Lhe Filing of the Nolice of Appeal, 22 March 2007. The Appeals Chamber issued that order in
respanse i a request filed by Athanase Seromba on 16 Fobruary 2007 (Mémoire complémentaire de o Défense & VAcw
'uppel du Pére Athanase Sercmba sur le fordament de VArvicle 7 ter du Réglement de procédure e e prevve & du
paragraphe 11 de la Directive pratique reldtive aws conditions formelles applicables ag recours en appel contre un
ugement, 16 February 2007),

Mémeire f'appel, 3 April 2007,
‘quué‘r,g arcompagnard te mdmeire d'appel dy Pére Athanase Seromba, 5 Apnl 2007,
* Prosecutor’s Urgent Maolion Objecting to e Fiing of Alkanase Seromba's Appellant’s Briel, 20 Aprl 2007
Athanase Seromba responded 1o the motion on 14 May 2007 (Requite en réponse de ln Ddfense 4 la requéle du
Procureur tendant d foire refeter le mémoire o'appel d'Athanase Seromba, 14 May 7007), having becn granted an
extenston of time in which lo do so (Decision on « Reguéte dr la Défense aux fins de prorogation de délai de dépdt de
ld réponse & fa requéte di Provureur intitulde "Prosecutor's Urgent Motion Objecting o the Filing of Athanase
Seromba's Appellant's Briel” sur be fondenzent des Articles 16 du Reglement de procédure et de preicve et 204 du
Statit el Tribinal », B May 2007), On 16 May 2007 the Prosecution fled its Reply (Répligue du Frocareur g In
“Requéte en réponse de la Défense & la requéte du Procurear tendant & faive rejeler le mémoive d appel d'Athanase
Seromba”, 16 May 2007).
* Decision on “Motion Accompanying Athanasc Seromba's Appellant’s Bricf” and “Prosecutor’s Urgent Motion
(jecting to the Filing of Athanase Seromba's Appellant™s Roef”, 6 June 2007, para, 17 The Appeals Chamber
cimsidered that the decision was without prejudics to Alhanase Seromba seeking 1o amend his Notice of Appeal by way
of motion purstant 1o Role 108 of the Rules fpara. 13).
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Appellant's Brief.” On 28 June 2007, Athanase Seromba filed a molion secking leave to amend his
Notice of Appeal 10 include the grounds and sub-grounds of appeal which had been struck from his
Appellant’s Brief by the Appeals Chamber.* On 26 July 2007, the Appeals Chamber dismissed the

maotion.”

4. On 12 June 2007, the Proseewtion filedd irs Respondent’s Brief.'® Athanase Seromba filed his
Brief in Reply on 25 October 2007."" having been granted an extension of time to reply within

fifteen days of recciving the French translation of the Prosecution’s Respondent's Bref. '

2. The Prosccution’s Appeal

3. 'The Prusecution filed its Notice of Appeal on 11 January 2007 and its Appellant’s Bricf on
26 March 2007." Athanase Seromba filed his Respondent’s Hrief on 2 July 2007.'" On 16 July
2007, the Prosecution filed i1s Brief in Reply."”

6. On 31 July 2007, Athanase Seromba filed a Corrigendum (o bis Respondent’s Brief. ™ On 28
August 2007, the Pre-Appeal Judge ordered that only thoss changes contained in the Comigendum

correcling grammatical, syntactical or ryping errors, ar citing new references would be acccpled.”

T

* Mémoire d"appel du Pére Athanase Seromba modifis suivant Décision de fa Chambre & appel du 6 fuin 2007 notifide
&l Défenne be 7 juin 2007, 20 June 2007, This brsf alsa excluded the prounds and sub-grounds of appeal that had been
struck by the Appeals Chamber in its & Jone 2007 decision, even lhough Athanase Seromba was nol dirscled W do sa. A
corrigendam to the English translation of the amended Appellant’s Brief was filed on 13 Augost 2007, rectlying the
date of e Bref reflected in the uanslation (Father Athanase Seromba’s Appeal Brief Amended Pursuant to the
Appeals Chamber's Decision of & Jupe 2007 Motifisd o the Defence on 7 June 200 — Corrigendume 13 August 2007).
¥ Requéte de ba Défense ént extréme vrgence aux fins d'obtenir une modification des moyens d'appel contenus dans son
acte d'appel initial sar le¢ fondement de Varticls 2 de fo Directive pratique awx conditions formelles applicables au
recours en appel contre un jugenent, article 8 du Réplement de procédure et de preuve of 204 4) du Statut, 29 June
20017,

¥ Decision on Defence Extremely Urgent Motion to Vary the Grounds of Appeal Contained in its Notice of Appeal, 26
July 2007,

* Prosecution Respondent’s Drief, 12 Juoe 2007,

Y Mémpire en Répligue de I'Apprlant, 25 October 2007,

 Decision om Motion for Extension of Time for Filing of Defence Brief in Reply, 12 Yaly 2007, The Freach kansltion
of the Prosccution’s Respondent’s Briel was served on the Defence on 9 October 2007 (Information w the Appeals
Chamber concerning proof of service o Defence Counsel of “Mémaoire en Réponse du Procurenr”, filed by the Regisiry
on 11 October 2007, The Registry emoncously refers to 9 Qciober 2006 as the date of service, Annexes C and 1) of Ihe
Registry's submission kowever reflect thet the Fronch translation was scrved on Lhe Defence on 2 Cetober 2007).

' Prosecuioe’s Notice of Appeal, 11 Janoary 2007; Prosceution Appellant’s Brief, 26 March 2007.

" Mémaire en répanse de U'lntimé Athanase Seromba, 2 July 2007, On 12 July 2007, the Appeals Chamber recognized
the filing of Athanasz Scromba’s Respondent’s Brief as validly done (Decision on Defense Motion for Extension of the
Time-Limil for Filing Athanase Seromba’s Respondent's Bref, 12 July 2007},

'* Prosccution’s Brief in Reply w “Mémaoire en réponse de I'Intimé Athanase Seromba™ [Rule 113 of 1he Rules of
Procedure and Bvidence]. 16 July 2007

1 Corrvigendin au Mémaoire #n Rdponse de | Intimé Arkanase Serodtha, 31 July 2007, The Prosecution filed 3 response
on 8 August 2007 (Réponre de ['Appelont au 'Corrigendnm au Mémoire ea Réponse de I"Intimé Athanase Seromba’ dit
J0 juiller 2007, 6 Auguast 20071, . -

Y Order Conceming the “Corrigendum au Mémaire en Réponse de {"Intimé Athanase Seromba”, 28 August 20G7.
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0. Assionment of Judoes

7. On 14 Febuary 2007, the following Judges were assigned to hear the appeal: Judge
Mohamed Shahabuddeen, Judge Mehmet Giiney, Judge Lin Dagun, Judge Theodor Meron, and
Tudge Wolfpang Schomburg.'® On 12 March 2007, having been elected as Presiding I udge in the
present appeal, Judge Mohamed Shahabuddeen jssued an order designating himself as the Pre-
Appeal Judge in this case."”” On 7 November 2007, Judge Patrick Robinson was assigned (o replace

Judpe Mehmet Giney on the Bench in this case.™®

. Hearing of the Appeals

8.  Pugsuant to a Scheduling Order of 26 October 2007, the Appeals Chamber heard the
parties’ oral arguments on 26 November 2007 in Arusha, Tanzania. Athanase Seromba made use of

the possibility granted to him to personally address the Appeals Chamber at the end of the heanng.

£

1® '* Order Assigning Judges W a Casc before the Appeals Chamber, 14 February 2007,

O:dr.:r Designating a Pre-Appeal Judze, 12 March 2007,

** Order Replacing 2 Judge in a Case before the Appeals Chamber, 7 November 2007. See also Order Tcmpﬂranly
.P.sstgru:ng & Judge 1o the Appeals Chamber, [TY253, 7 Wovenyher 20017

M Seheduling Onder, 26 October 2007,
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I1X. ANNEX B: CITED MATERIALS AND DEFINED TERMS

A. Jurisprudence
1. ICTR
Akayesu

The Prosecitor v. Jean-Pau! Akayesu, [CTR-964-T Judpement, 2 September 1998 (“Akayesn Toal

Judgement™)

The Prosecator v. Jean-Pau! Akayesu, ICTR-96-4-A, Judgement, 1 June 2001 (“Akayesu Appeal

Judgement™)
Bagilishemna

The Prosecutor v. Ignace Bagilishema, Case No. ICTR-95-1A-A, Judgement {Reasons), 3 July
2002 (“Bagiishema Appeal Judgement’™}

Gacumbitsi

The Prosecutor v. Svivestre Gacumbitsi, Case No. ICTR-2001-64-T, Judgement, 17 Jone 2004

("Gacumbitsi Taal Judgement™)

Sylvestre Gacumbitsi v, The Prosecutor, Case No. [CTR-2001-64-A, Juwdgement, 7 Iuly 2006
{"Gacumbitsi Appeal Judgement™)

Kajelijeli

The Prosecutor v, Juvénol Kajefijeli, Case No. ICTR-98-4A-T, Judgement and Sentence, 1
December 2003 (“Kajelijeli Trial Judgement™)

Javénal Kajelijeli v. The Prosecutor, Case No. ICTR-98-44A-A, Judgement, 23 May 2005
(“Kajelijeli Appeal Judgement™}

Kamuhanda

Jean de Dien Kamuhanda v. The Prosecutor, Case No, ICTR-95-54A-A, Judgement, 19 Seplember
2005 (“Kamuhanda Appeal Judgement™} Z)
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Rayishemna and Ruzindana

The Prosaecutor v. Clément Kayishema and Obed Rurindana, ICTR-95-1-T, Judgement, 21 May
1999 (“Kayishema and Ruzindana Toal Judgemeni'}

The Prosecutor v. Clément Kavishema and Obed Ruzindona, Case No. ICTR-95-1-A, Judgement
{Reasons), | June 2001 ("Kavishema and Ruzindona Appeal Judgement™)

Muhimana

The Prosecutor v. Mikaeli Muhimana, Case No. ICTR-95-1B-T, Judgement and Sentence, 28 April
2005 ("Mukimana Trial Judgement™)

Mikaeli Muhimane v. The Prosecuror, Case No. ICTR-95-1B-1, Judgement, 21 May 2007
{("Muhimana Appeal Judgement™)

Musema

The Prosecutor v. Alfred Musema, Case No, ICTE-96-13-T, Judgement and Senlence, 27 january
2000 (*Musema Trial Judgement™)

Alfred Musema v. The Prosecutor, Case No. ICTR-96-13-A, Judgement, 16 November 2001
(“Musema Appeal Judgement™)

MNahimana et al.

Ferdinand Nahimana, Jean-Bosco Barayagwiza et Hassan Ngeze c. Le Procurewr, Case No. ICTR-
99.52-A, Arrét, 28 November 2007 {“Nahimana ef al. Appeal Judgement”)

Ndindabahizn

The Prosecutor v. Emmanuel Mdindabahizi, Case No. ICTR-01-71-1, Judgement and Sentence, 15
Tuly 2004 (“Ndindabahizi Trial Indgement™)

Emnanuel Ndindabahizi v. The Prosecutor, Case No. ICTR-01-71-A, Judgement, 16 Janvary 2007
(“Ndindabahizi Appeal Judgement™)

Niyitepeka

The Prosecutor v. Eliézer Niyitegeka, Case No. ICTR-96-14-T, Judgement and Sentence, 16 May
2003 (“Miyitegeka Toal Judgement™) QI-E\

98




554/
Elidzer MNiyitegeka v. The Prosecutor, Case No.o [CTR-96-14-A, Judgement, 9 July 2004
{"Mivitegeka Appcal Judgement™)

Ntagerura et al.

The Prosecutor v. André Niagerura, Emmanue! Bagambiki, and Samuel Imanishimwe, Case No.
ICTR-99-44-T, Judgement and Sentence, 25 February 2004 ("MNtagerura et af. Trial Judgement™)

The Prosecutor v. André Ntagerura, Emmanue! Bagambiki, and Samuel fmonishimwe, Case No.

ICTR-99-46-A, Judgement, 7 July 2006 (“Nragerura et al. Appeal Judgement™)
Ntakirulimana

The Prosecutor v. Elizophan Ntekirutimara and Gérard Ntakirutimana, Cases Nos, [CTR-96-10-T
and ICTR-96-17-T, Judgement and Sentcnce, 21 February 2003 (" Nrakirutimana Tral Judgement')

The Prosecutor v. Elizaphan Ntakirutimang and Gérard Neakiratimana, Cases Nog, ICTR-96-10-A
and I[CTR-36-17-A, Judgement, 13 December 2004 (“Nrakirutimana Appeal Judgement™)

Rutaganda

Georges Anderson Nderubumwe Rutapanda v. The Prosecutor, Case No. ICTR-96-3-4, Judgement,
26 May 2003 (“Rutaganda Appeal Judgement”)

Rutaganira

The Prosecutor v. Vincent Ruraganira, Case No, ICTR-93-1C-T, Judgement and Sentence, 14
March 2005 (“Rutaganira Senlencing Judgement”)

Semanza

The Prosecutor v. Laurent Semanza, Case No. 97-20-T, Judgement and Sentence, 15 May 2003
(*Semonza Trial Judgement™)

Laurent Semanza v. The Prosecutor, Case No. ICTR-97-20-A, Judgement, 20 May 2005 {(“Semanza
Appeal ludgement™)

+

Serushago

The Presecutor v. Omar Serushago, Case No. ICTR-98-39-S, Sentence, 5 February 1995,
{“Serushapo Sentencing Judgement™) : e e zb
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Nimba

Alovs Simba v. The Presecutor, Case No. ICTR-)1-76-A, Tudgement, 27 November 2007 (“Simba
Appea! Judgement™)

Babié

Prosecutor v. Mitan Babid, Case No, [T-03.72-5, Sentencing Judgement, 29 June 2004 (“Babic

Sentencing Judgement™)
Blagojevi€ and Jokid

Prasecutor v. Vidoje Blagojevic and Dragan fokid, Case No. IT-02-60-T, Judgement, 17 May 2005
("“Blagefevic and Jokic Toal Judgement™)

Prosecutor v. Vidoje Blapojevic¢ and Dragan Jokid, Case No. [T-02-60-A, Judgement, 9 May 2007
(“Blagojevic and Jokid Appeal Judgement™)

Blaikl¢

Prosecutor v. Tihomir Blagki¢, Case No. 1T-95-14-A, Judgement, 29 July 2004 ("Blaikic Appeal
Judgement™)

Bralo

Prosecutor v. Mirastav Bralo, Case No. [T-95-17-5, Sentencing Judgement, 7 December 2005

(*Bralo Sentencing Judgement™)

Prosecutor v. Miresiav Bralp, Case No. IT-95-17-A, Judgement and Sentencing Appeal, 2 Apnl
2007 (*Brale Sentencing Appeal Judgement')

Brdanin

Prosecuior v. Radoslav Brdanin, Case No, [T-99-36-T, Judgement, 1 September 2004 (“Brdanin
Trial Judgement™)

Prosecutor v. Radosiav Brdanin, Case No. IT-99-36-A, Judgement, 3 Aprl 2007 (" Krdonin Appeal

Judgement™) } %
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Celebidi

Prosecutor v. Zejnil Delalic er al., Case No. IT-96-21-A, Judgement, 20 February 2001 (“Celebict
Appeal Jndgement™)

Deronjic

Prosecutor v. Miroslay Deronjic, Case No. TT-02-61-5, Sentencing Judgement, 30 March 2004

{Deronjic Sentencing Judgement')
Furundzija

Prosecutor v. Anto Furundfija, Case No. IT-95-17/1-A, Judgement, 21 July 2000 {“"Furundiija
Appeal Judgement™)

Galic

Prosecutor v. Stanislav Galid, Case No. IT-98-29-A, Judgement, 30 November 2006 (“Cralic
Appeal Judgement™)

Jelisi¢

Prosecutor v. Goran Jelisid, Case No. IT-95-10-A, Judgement, 5 Inly 2001 {(“Jfelisi¢ Appeal

Judgement™)
Miodrag Jokic

Prosecutor v. Miodrag Jokid, Case No. TT-01-42/1-S, Sentencing Judgement, 18 March 2004
(“Miodrag Jokid Sentencing Judgement”™)

Kordi¢ and Cerkez

Prosecutor v. Darie Kordic¢ and Mavrio Cerkez. Case No. 1T-95-14/2, Judgement, i7 December
2004 (“Kordic and Cerkez Appeal Judgement™}

Krajisnik

The Proseculor 'v Momcile Krajisnik, Case No. I'T-00-39-T, Judgement, 27 Septermnber 2006
(“Kraji¥nik Trial Judgement™) IE,_,
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Krnojelac

Prosecutor v. Milorad Kmojelac, Case No. IT-97-23-A, Judgement, 17 September 2003
{"Krnojelac Appeal Judgement™)

Krstic

Prosecutor v. Radisiov Krstic, Case No, [T-98-33-A, Judpgement, 19 Aprl 2004 ("Krstic Appeal

Tndgement”)
HKunarac et al.

Prosecutor v. Dragoljub Kunarac et al., Casc No. IT-96-23&1T-96-23/1-A, Judgement, 12 Jone
2002 ("Kunarac et al. Appeal Judpement™)

Kuprefkié et al.

Prosecutor v. Zorun Kupreskic e al., Case No. TT-95-16-A, Judgement, 23 October 2001
(“Kupreskid et al. Appeal Judgement”)

Kyodka et al.

Prosecitor v. Mirosiav Kvocka et al, Case No. TT-98-30/1-A, Judgement, 28 February 2005
{(“Kvodka et ql. Appeal Judgement™}

Limaj et al.

Prosecuior v. Fatmir Limaj et af.,, Case No. [T-03-66-T, Judgement, 3¢ November 2005 (“Limaj et
ol Toal Judgement'™)

Prosecutor v. Fatmir Limaj et af., Case No. IT-03-66-A, Judgement, 27 September 2007 (“Limayj et
af. Appeal Judgement™)

Naletilié and Martinovi¢

Prasecuator v. Mladen Naletilic and Vinko Martinovid, Case No. IT-98-34-A, Judgement, 3 May
2006 ("Naletilic and Maninovi¢ Appeal ludgement”)

Blagoje Simic {et al.}

Prosecutor v. Blagoje Simic, Miroslav Tadid, and Simo Zari¢, Case No, [T-95-9-T, Judgement, 17

&.
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Octaber 2003 ("“Blagaje Simic et al. Taal Judgement™}

Prosecutor v. Blagoje Simic, Case No. [T-95-9-A, Judpement, 28 November 2000 (“Blagoje Simic
Appeal Judgement™)

Milan Simic

Prosecutor v. Milan Simic, Case No. [T-95-9/2-5, Sentencing Judgement, 17 October 2002 (“Milan

Simic¢ Sentencing Judgement™)
Stakié

Prosecutor v. Miflomir Stakid, Case No. 1T-97-24-A, Judgement, 22 March 2006 (MStakic Appeal

Tudgement™)

Strugar

Prosecutor v. Pavle Strugar, Case No. [T-01-42-T, Judgement, 31 January 2005 ("Strugar Trial

Tudgement™)
Tadi¢

Prosecator v. Didko Tadic aksa “Dule”, Case No. IT-94-1-a, Judgement, 15 July 1999 (“Tadic
Appeal Judgement™)

¥ agiljevid

Prosecutor v. Mitar Vasiljevic, Case No. TT-98-32-A, Judgement, 15 February 2004 (“Vasifjevi¢
Appeal Judgement™)

B. Defined Teoms and Abbreviations PZP
ad hoc Tribunals
See “ICTR" and “ICTY™"
AT.

Appeals Hearing Transcnp! (English)
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Defence Closing Brief

The Final Trial Brief of the Detence of Athanase Seromba (“Mémaire en Défense du Pére Athanase
Seromba™) was filed in French on 22 June 2006 and a comigendum (“Corrigendwn aux
Conclusions Finales de la Déferse™) was filed on 26 June 20046,

Fx.D

Defence Exhibit

Ex. P

Prosecution Exhibit
Final Pre-Trial Bricf

Pre-Tnal Brief of the Office of the Prasecutor of the Internatonal Criminal Tribupa! for Rwanda
(Filed Pursuant to Rule 73(B)i)bis of the Rules of Procedure and Evidence) was filed in English on
27 August 2004. A corrigendum was filed on 7 September 2004,

({19
Footnole
ICTR

International Crrminal Tribunal for the Proseculion of Persons Responsible for Genocide and Other
Serious Violations of Imemalional Humanilaran Law Committed in the Territory of Rwanda and
Rwandan Citizens Respansible for Genocide and Other Such Violations Commilted in the Termitory
of Neighbouring Siates, between 1 January 1994 and 31 December 1994

ICTY

Intcrnational Tribunal for the Prosecution of Persons Responsible [or Serdous Violations of

Imtemnalional Hurmanitarian Law Committed in the Territory of the Former Yugoslavia since 1991

p-{pp.)

page (pages)
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para. (paras.)

paragraph (paragraphs}

Practice Direclion on Formal Requircments for Appesals from Judgement
Practice Direction an Fyrmal Requirements for Appeals from Tudgement, 4 July 2005
Prosecution’s Appellant’s Brief

Prosccutlion Appellant’s Brief, filed on 26 March 2007

Prosecution’s Neotice of Appeal

Proseculor™s Notice of Appeal, filed on 11 Janvary 2007

Prosccution’s Reply Brief

Prosccution’s Brief in Reply (o “Mémmnire en Réponse de I'Intimé Athanase Seromba™ (Ruile 113 of
the Rules of Procedure and Evidence), filed on 16 July 2007

Prosecution’s Respondent’s Prief

Prosecution Respondent™s Brief, filed on 12 June 2007

E.P.

Regisiry Page

Seromba’s Appellant’s Brief

Athanase Seromba's Appellant’s Bael, filed in French (“Mémoire d'Appe!™) on 3 Apnl 2007
Seromhba’s Notice of Appeal

Athanase Scromba’s Notice of Appeal, {iled in French (*Acte d’Appel o'Athanase Seromba™) on 19
January 2007

Seromba's Reply Bricf

Athanase Seromba’s brief in reply to Prosccution’s Respondent’s Brief, filed in French (“Mémoire
en Réplique de I’ Appelant” ) on 22 October 2007 rd
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Seromba’s Respondent’s Brief

Athanase Seromba’s brief il response 1o the Prosecution’s appeal, filed in French {“Mérﬁafre e

Réponse de !” Intimé Athanase Seromba ™) on 2 Iuly 2007

Rules

Rules of Procedure and Evidence of the International Caminal Tribunal for Rwanda

T.

Tnal Transcopt (English)

Trial Judgement

The Prosecutor v. Athanase Seramba, Case No. ICTR-2001-66-T, rendercd on 13 December 2006
Statute

Statute of the Intemational Criminal Tobunal for Rwanda established by Security Coungil
Resolution 955 *
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