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THE INTERNATIONAL CRIMINAL TRIBUNAL J<'OR RWANDA, 

SITTING as the Bureau, composed of Judges Khalida Rachid Khan, William H. Seku\e, and 
Erik M0se in accordance wiTh Rule 23 (A) of the Rules of Procedure and Ev1dcnce (the 

' "Rules"); 

NOTING the Decision on Joseph N1jrorera's Motion for DiS<Jualilication of Judges Byron, 
Kam and Jocnsen, filed 27 February 2008; 

NOTING the President's Internal Memorandum dated 27 February 1008, referring Joseph 
Nzirorera's Motion to Vacate Decis10US and for Disqualtlication of Judges Byron, Kam, and 
Joensen to the Bureau in accordance with Rule 15 (B) of the Rules: 

BEING SEIZED of "Joseph Nzirorcra's Motion for Disqualification of Judges Byron, Kam, 
and Joensen", filed on 8 February 2008 (the "Motion"); 

CONSIDEIUNG the "Prosecutor's Response to Joseph Nzirorera's Motion for 
Disqualification of Judges Byron, Kam, and Joensen", filed on 13 February 2008 (the 
"Response"); 

CONSIDERING the "Reply Brief: Joseph Nztrorera's Motion for Disqualification of Judges 
Byron, Kam, and Joonsen", filed on 15 February 2008 (the "Reply"); 

HEREBY DECIDES the Motion. 

INTRODUCTlON 

l. Pursuant to Rule 23 {A), the Bureau is composed oftl!e Presiden!, Ute Vice-President 
and the Presiding Judges of the Trial Chambers. Judge Dennis C.M. Byron, President of the 
Tribunal, IJa.s recused himself from consideration of the current Motion. The Bureau is 
therefore presently composed of Judges Khalida Rachid Khan, Vice-Prc<;ident of \he Tribunal 
and Prestding Judge of Trial Chamber Ill, William H. Sekule, Presiding Judge of Trial 
Chamber II, and Erik Mose, Presiding Judge of Trial Chamber I_ 

2_ The Defence for Joseph Nzirore:ra {the "Defence") requests that tbe Bureau 
disqualify Judges Byrcm, Kam, and Joensen from the proceedings in the Prosecutor v_ 
Karemera el a/. The Defence submits that tltey should be disqualified on the basis of"actual 
bias and the appearance of bias" pursuant to Rule 15 of the Rules arising from their receipt of 
and failure to disclose ex parlc communications from the Prosecution alleging misconduct by 
the defence.' 

3. The Prosecution opposes the Motion, and submits that there is "no basis for 
apprehending bias" on the pan of the three Judges.' 

' Motion, pa.-a_ L 

' R <>p<>n->e, f'll10. t . 
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DISCUSSION 

The Law on hdiwt! D•squalificmion as a Res~ II of Actual or Appreheflded Bias 

4. Rule 15 (A) pruvides that a Judge may not "srt in any case 1n which he has a persona! 
interest or conceming which be has or has bad any association which might affect his 
impartiality." This provision has been interpreted to permit any allegation of b1as to be raised 
before the Bureau as a basis for disqualification.) The requirement of Impartiality is violated 
not only where a Judge is actually biased, but also where there is an appearance of bias' An 
appearance of bias is established if (a) a Judge is a party to the case, or has a financial or 
ptupnetary interest in the outcome of the case, or if the Judge's decision will lead to the 
promotion of a cause in which he or she ts involved; or (b) the circumstances would lead a 
reasonable observer, properly info!Tilcd, to reasonably apprehend bias.

1 

5. The apprehension of bias test reflects the ma;.;im that "jushce should not only be 
done, but should manifestly and undoubtedly be soon to be done."' While the viewpoint of 
the accused ts a relevant consideration, the decisive question is whether a pcr<:eption of lack 
of lmpartiality is obJectively justified.' A mere feehng or suspicion of bias by the accused is 
insufficient; what is r<:quired is an objectively justified apprehension of bias, based on 
knowledge of all the relevant circumstances.' 

' Pros<-cutor >". Nlahobali, Ca<e No. !CTR-97-2l·T. Dw.,on on Motion for !Jisq~ahflwtion of Ju<lj;es 
(Bureau). "I "'arcb 2006, pan. 8 (oi~ng Prosecutor Y. Biagi?)"'" e/ cd,. Case No !T-02-.60, DeciSion on 
Bt~g<JJ<viC"s Application Purwant to Rule 15 (B) (Bureau), 19 March 2003, paro. I 0; f'rostc"rar v Bagosora •1 
o/, Case No. ICTR-98-41-1. Determinabon ofthe Bureau Pur.;uant to Rule 15 (B) (Bureau). 20 February 2002, 
!''"""- 9-1 I; Pro;<cutor v Nahimam:r el cd., T. 19 Scpltmber 2000 p. 6). 

Prosec"tor v F;.n,MJijo. C-ase No. IT-95-1711-A, Judgment (AC). 21 July 2000. pat113 18!-88_ Sr!< al.w 
Pro.-cutor '" Brdahin and Tali<!, D«i•ion on ApplicallOn by Momir Talic for the Dosqu•toficauon 81ld 
Withdrawal ofa Judge (TC), 18 May 2(}(){1, psra< 9-14. 
' F"urundtijo, Judgment (ACJ_ 2! July 2000. par-d. l 89. 
'F"unmdiijo, Judgment (A C), 21 July 2000. para. !9.1 (quo/ing R_ v Sus$<>: Ju.rllc"' (l923),jl9241l K.B. n6, 
259 (1-<>rd Hewart)): BrJanin and TaM. Decision on Applocalion by Momir Tali<\ fat lhe Disquahfioation and 
W,thdrawa1 of a Judge (TC), l 8 May 2000. para. 9; Proucutor v S<?Soy. D«ision on Def•nce Motion Seeking 
lbe 11>squalifocation of Justice Robertson fmm the Appeals C!ta:mbcr (Sierrn l~ne AC). !3 March 2004, para 
~ 6; Ntahoba/J. Doeos,un on Mohon for D>Squahfication of Judges (Bureauj. 7 March 2006. para. 9, 
Se~ e.g., Nrahohah, Deoosion oo Motion for Dlsqualifieotion of Judges (Bu"""')· 7 March 2006. psra. 9 (wong 

Funmdiljo. Jvdgmenl (A C), 21 July 2000. para t SS) 
' Tius "'objocm·e test"" h>S, in substance. been adopted in • number of deeosoons before thi< Trrbunal· Pro<e<UtQT 
v Karemera eta/. Case No. !CfR-9a-44· T. Dttl5JOO on Monon to Vacate D<ci5Jons and for /)o«juahficatlort 
for J~dges Byron and Kam (flur.,.u), ]4 June 2007, para_ l 0; Prosecutor v Bagosora el al .• Case No. J(TR-98· 
41-1. Oe"""n on Monon for Di<Guahfca1lon of Judges (Bureau). 28 May 2007, para. 7. PrQ.><culor ,. 
Seromi>d. C•<e No !CTR.:WOI:66·T. D«151oo 011 Motion for U•squoli!ication of Judges (Bur .. u). 25 r\prit 
2006, pam_ 9; N1a/robol1, p.,,,,on on Motoon far Disqual•flcation of Judges (Buteau). 7 M•r<h 2006, psra 9, 
Prosecu1oc Y Karem<'a et al. Coso No. !Cl"R·9S-44-T, Decision oo Motion by Karemora for Di•quahfioa1ion 
of Judges (llureau). 17 May 2004, porn 9; Prosl!'<:l/lar v Nzirorera et a/ .. Re. Application for lhe 
O\Squahfica11on of Judge Mehmet GUnoy (Bureau), 26 Sep!embcr 2000. paras. 8-9, Prorecumr v Nah•mana., 
a/_, Oral DectS!QO (fC). T. 19 September 2000, p. 10; Nyiramasuhulco (lnd Nta/wbaU, Detetminalton of lhe 
Bureau •n Term• of Rule 15 (B) {Bureau), 7 June 2000. p. 5; hu<ecwar v, Kabil1g1, Dec>Sion on the Defence'< 
htrcmely UrEent Motion for Disqualificatoon and Objection B""cd on Lack of Juri•d•ction (TC). 4 Novrn~bcr 
1999. P'"'- 8. 
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6. Judges of this Tribunal enjoy a presumpllon of Impartiality, based on their oath of 
office avd the qualifications for !heir selection in Article !2 of the Statute. The moving party 
bears !he burden of displacing this presumption, which has been described by the Appeals 
Chamber as imposing a "high threshold".' The reason for this high threshold is that while any 
real or apparent bias on the part of a Judge undennines oonfid~nce in the admini_strat~on of 
jw;tice, it would be equally a thn:at to the interests of the tmparual avd fa1r adnumstratmn of 
justice if judges were to be disqualified on Ute basis of unfounded and unsupported 
allegations ofhias. 10 As riOted by the Appeals Chamber: 

Ahhough 11 is important that JUStice must be seen to be done, it " equally tmportant that 

1udtcoal officers di.cltarge their duly to sit and do not, by acceding too readoly to suggestions 
of apparent bHts, encourage pattoes to beheve that, by seeking !he d.squahficauon of a judge, 
they will have their case tried by someone thought to be more likely to decode the case m 
their famur." 

7_ Wtth respect to the issue of bias as evidenced through a Trial Chamber's decisions, the 
Bureau held in B/agojeviC that although it "would not rule out entirely the possibility that 
decisions rendered by a Judge or Chamber by themselves could suffice to establish actual 
bias, it would be a truly extraordinary case m which they would."" Where allegations of bias 
arc made on the basis of a Trial Chamber's decisions, the Bureau's obligations are well
established: 

V>/here such allegations are nladc, the Bureau has a duty to examine the content of the Judicial 
decistons Cited as evidence of bias. The purpose of that revoew os not to detect error, but 
rather to determine whether such errors, tf ""Y· demonstrate that the judge or JUdges are 
actually btased, or !hal there is an appearance of bias based on the ObJective test descrtbed 
above. Er;or, if any, on a point of law is insuffictenl; what must he shown is that the ruhngs 
are, or would reasonably he perceived as, attnbutable to a pre--dispo<ttion agail!$t the 
applicant, and not genuinely related to the applicatwn of law, on whtch there may be more 
than one possible mterpretanon. or to the assessment of the relevam fac~s " 

The Trial Chamber's Receipt of and Failure to Di,<close Ex Parte Communications 

8. The Defence does not allege that any interest or assoctation of the Judges gives rise to 
an apprehension of bias. Rather, it requests that the Judges be disqualified from the Karernera 
et a/. proceedings "as a result of actual bias and the appearance of bias arising from their 
receipt of and failure to disclose secret communications from the prosecution alleging 

' Ntahoba/i, Decision on Mo~on for DJSquahficanon of Judges {Buroau), 7 March 2006, par• 9 (quohng 
ProsecUior v_ Ddaliri, Jutlgmenl (A C). !»•4 707). 
"See fbid. 
'' Delailc, ludgemen< (A C), para 707 (quohng Rc- JRL; Ex parte CJL (I ~86) \6\ CLR 342, 352 (Aus)) 
"Blago)<m' et a1, DeciSion on 1!\agoievrC"s .'\pPiication Pursuant to Rule \!i(B) (llurcou), \9 March 2003, 

r·'"- 14 
' See e.g .• Saornba, DeoiSron on l4o<ion for Disqualificalion of Judges (Bureau), 25 Apnl 2()1)6, para. \2 

(n01rng thai a showing of"" error of law rs no! sumcienl to show bias; "whal muso b-e shown " <hot the nr\ings 
are. or would reasonably b-e poreeived as, aunbutablc !<>a pre-<liop<>,.uon against the "J'phcartt''), Nlohoboli, 
Decision on Motion for Disqualification of Judges (llureau). 7 M.,ch 2006, para \2; Karemera er at, Dec\SlOn 
on Mooion by Karernota for D1squahfication of Judges (Bureau), \ i May 2004, parn. I], 

1 March 2008 • 



mtsconduct by the defence"" The Defence bases its claim on three Trial Chamber decisions 
denying Defence requests for disclosure of<'-" pnrte filings by the Prosecution.'< 

9. The Bureau notes that in the ttm.c decisions brought to its attention by the Defence, as 
well as in other decisions involving"-" pnrle filings and issues of disclosure referred to in the 
Prosecution's Response, the Karemera et ul. Trial Chamber consistently applied relevant legal 
principles to"-" parte filings by both the Prosecution and thc.J:?efence.

16 
The Trial Chamber 

explained these principles m detail in its 18 January 2008 Dcctston: 

As a genera\ rule, mottons must be fl!ed inter panes. Rule 73(E) contemplates the fo\mg of 
mot1ons inter parre.•. gtvmg a "respondtng party"' five days from the rece•pt of tile motlOn to 
reply. However,"" pane application' may be necessary when they respond to the •mercsts of 
JUstice and when the diSclosure to the miter party of the mformation cootamed m the 
application would likely pte)Ud\ce the l"'fSOHS related to the appltcatlon. When a Tnal 
Chamber renders a dcc1,<.~on on an ex parte appticauon, as a preliminary matter <t conSiders 

" whether the ex pane nature of the fihng \S appropnate. 

]0. In addition, two of the three docisions mentioned in the Defence Motion concern sub
Rules 66 (C) and 68 (D) of the Rules, 11 which explicitly authorize Trial Chambers to consider, 
m camera and"-" parte, materials "sought lobe kept confidential" by the Prosecution. Where 
the Chamber is convinced that the disdosure of such materials "may prejudice further or 
ong<~ing invesl!gations, or for any other reasons may be contrary to the public interest or 
affect the se<:urity interests of any State", the Chamber may relieve the Ptosecution from its 
disclosure obligatJOns under sub-Rules 66 (A) and (B), and sub-Rule 68 {A). respectively. 

11. The Bureau finds nothing m the Defence motion to suggest that the Trial Chamber's 
decisions were "not genuinely related to the application of law." Moreover, in the case of the 
two decisions involving sub-Rules 66 (C) and 68 (D), the Bureau finds that the non-disclosure 
of which lhc Defence complains is expressly contemplated by theirp\ain language. 

12. To the cKtcnt that the Defence argues that the Trial Chamber's persistence in denying 
his requests for d1sclosure somehow shows bras, the Bureau reiterates that a Trial Chamber's 

" Motion, para. I_ 
" MoUon. P""'- 2-8 The t~<e< DeciSions areo Kwe"<era d a/_, \)ro_,jm on Dcfo=e Motion For An ()rd.,.

Requiring Nonce oft::. Pane F\!mg< and ro Unsc.l• l'ros<>cution Qmfidem;.J Motion (TC), 30 May 2006; Dccisi<Jfl on 
Motioos to Disclose a Prose<utioo Wotness S1a1~1and to Un>eal Confidential Documen« (TC). n Cktobcr 
1006; Do:i!OOII on Joseph Nti""""''' Motion f& l!n><alins £<Pane Subrrus;ioos andforDisc\osur~ of Wotlobeld 
M...,..;.,Js (TC), 18 January 2008. 
" See e.g , Kan>mero el al., Dedsi~n on D<:frnce Molton f.,. An ()rd.,.- Rtquiring Nolke of Ex Pane Folings and ro 
Unseal a Proserution Confidential Motion (Tq JO May 201J6, paras. 3.4 (citalions omill«fl; Dcdsoon on Joseph 
N,ro.-....·s Mohon for Unsealing F.J. Pane SW>missions and for D1sc!osure of Wilhhcld Mai<Yiol> (TC), 18 ]..,Udry 

2001l, para >: "'" OOo Dccmon on Nzirorero's £<Parle Morioo for Order for lntervoew of Defence Wttnosses 
NZI, NZ2 and NZ3 (TC). 12 July2006, para 6 
" Karem.ra el a/., \)ec,ioo oo Joseph Nzornrera's Motioo for Unsoolmg £<Parte Sub<niSSIOO> and for Discl<>S~.W of 
W>lhhcld Mataiab (TC), I & January 2008, para 5 
" Ka<e"<era t1 a/_, Dectsion on Mottons 10 Discii>Se a Prosecution Witness S!al£>l"l£11\ and to Unse.J 
Conftdenlial DoxumeniS (TC), 25 <klober 2006; Deci.,on on Joseph Nzi""""'"' Motion for llnseahng E:< P<J?W 
Submissions ond for DISClosure ofWothheld Materials (TC~ 18 January2008. 
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consistency on an issue that ts the subject of repeti!lve motions cannot be t.hc bas<s for a 
findmg of bias and does not g~ve rise to a reasonable apprehension of btas. '" 

13. The gist of the Defence complaint involves the Trial Chambcr"s handling of a 

Prosecution request to withhold disclosure of correspondence wlth a witness allegmg 

tampering by persons possibly associated with one of the defence teams. The Prosecution 

applicatJOn, based on sub-Rule 66 (C), sought to withhold disclosure of the correspondence 

a!leging defence misconduct on the basis of ongoing investigations and the fears of the 
witness involved, reasons which fall squarely within t.he province of that sub"Rule. In the 

Bureau's viev.•, the fact that the Tria\ Chamber considered the Prosecution application on the 

basts of relevant legal prmciples cannot, as a matter of law, show actual bias or give rise to a 
reasonable apprehenston thereof.'" 

!4. The Bureau does not ftnd the Defence's comparison with the disqua!ifi~ation of the 

first Karcmem el a/ Trial Chamber convincing. In that mstancc, one of the Judges had an 
assoctation with. a member of the Prosecution team wh.ich she did not disclose." The other 
Judges were aware of th.c association and acqUiesced in continuing the tria\.n Here, the 

challenged non-disclosures resulted from the application of laws that e'pressly allow for non
disclosure under specific circumstances, and the Defence has not shown that these rulings arc, 

or could rcasonabl y he perceived as attributable to bias against the Defence. 

15. The Defence has failed 10 demonstrate that, m rendering decisions on a parte filings, 

the Judges showed a pre-disposition against it, or were concerned with anytlting other than the 

relevant legal issues. Therefore, the Bureau finds no evidence of actual bias against the 

Defence and finds that an objective observer. fully apprised of the relevaot circumstances. 
would not apprehend bias in this case . 

.. , 
ro>ecutor v BagoMra et al. Dec'""" on Mo!ion for DisqWilification of Judgo.< (auo:eou). 28 M,y 2007 

r.•ras.t4.21 ' 
' The Tria( Chamb<r ult<mately dc<:•ded tb.>t lhe oorrespondmce m queshon d•d not quohfy as a wLtn"'' 

statemeru. and dte<cfore was not subject to d!SciOSJJre pursuat11 to sub-Rule 6{i (A). ond. by eXlension. would not 

quahfy for a ~'""t for non-d~SclO<l!tl' under sub-Rule 66 {C). Moo:eover, the Chamber nol<d that lhe ""'''"'' on 
quesuon was never called !o t<<~fy on behalf of!he Pro=urion On these bases tho Tnal Chamho:r rul<d that 

the l'ro<ecutoon application w.., mo<)\. Karemera eta/., Dec"'on on the Confid,.;Ual and Ex Parte Pro<O<."Utl<>n 
Mo1ton to_ Wlthhold D\Sdosure of f.-mail Correspondrnco Con<emmg Wuness AMA. 19 December 2007. 
paras. 3 · > Tile Bureau""'"' tho< !he Defence does not SuiSljest that dHs deoision was based on anything other 
th:m tho opplica!ion oflow. 

" Karemau <I a/ .. Case No. JCTR·9~-55-AR l5bis.2. Reasons for Deco ..on on lnterloouto..,. Appeal> Rogardtng 
the ContmWIMn of Proceedings w<lh a Subotiture Judge and on Nzuurern"s Motion for Lea>e to Constd<r New 
Matenal (A C). 22 October 2004. p>ra 67. 
"lb<d. para 69. 
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FOR THESE R£AS0li<S, 'filE RUREAV 

DENIES th<;< Motioo. 

And:m, 7 March 200& 

~Seal of tb.e Triburtil] 

Erik M<J>e 
~~!ding Judge, 
Trial ('bamb& I 




