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Recision on foseph Nzivorera v Application jor Certification to Appeal Decision on 4 Marcéxtlgf l E
Tenth Rule 68 Motion

INTRODUCTION

1. On 21 November 2007, Joseph Nairorera filed has Teﬁih Motice of Rule 68 Violation
and Motion for Remedial and Punitive Mecasures.! 1n ]"ﬁs mc:ﬁém, Joseph Nzirorera a]_lcgcd.
that the Prosccution failed to disclose excuipatory documents from the United States Natianal
Security Archives.  The Chamber held that Joseph Neirorera had nol established the
exculpatory nature of the documents, and demed that motion in its entirely on 5 Febrary

2008

2. On 7 February 2008, Joseph Nzirorera filed an application for certification to appeal
the 5 February 2008 decision.” Specifically, Joseph Nzirorera contends that the Chamber
erred when it stated that: (1) second-hand informaticn is not subject to disclosure wnder Rule
4%; and (2} a document containing both exculpatory and incriminatory information is only
subject to disclosure under Rule 68 if the docoment is exculpatory in its entirety.! The
Prosecution filed its response on 11 February 2008,° and Joseph Nzirorera filed his Tcply on
13 February 2008 °

DELIBERATIONS
The Standard for certifying an interlocutory appeal under Rule ?3(B)

3 Rule 73(B) provides that leave for an interlocutory appeal may be granted only where
the “decision imvolves an fssue (emphasis added) that would significantly affect the fair and
expeditions conduct of the proceedings or the cutcome of the trial, and for which, in the
opimion of the Toal Chamber, an immediate resolution by the Appeals Chamber may

materiaily advance the proceedings.”

' Joseph Mzirorera’s Tenth Notice of Disclosure Violations and Motion for Bemedial and Punitive

Measures, filed on 21 November 2007

The Prosecutor v. Edouard Karemera, Mathien Neirumpaise, ond Joseph Nzirorera, (“Karemera, et
al") Case Mo, [CTR-98-44-, Decision un Joseph Nzitorera'’s Tenth Motice of Drisclosure Violations and Mation
for Remedial and Punitive Measures, (TC) (“Tmpugned Drecision™), 3 Febntary 20048,

Ioseph Nzirgrera®s Appiication for Certification o0 Appeal [lecision on Tenth Rule 68 Motion,
("MNrivorera’s Metion™), B February 2008,
Nzirorera's Motion, para. 4.
Prosecutor’s Response 1o toseph Nzirorera’s Application for Certification 1o Appeal Decision on Tenth
Rule 63 Motion, {"Prosecutor's Response™), 11 Febrpary 2008,
* Reply Briv: Joseph Nairorera’s Application for Certification w Appeal Decision on Tenth Rule 68
Motion, ("Joseph Mzizorera®s Reply™. 13 February 2008,
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4. A Trial Chamber grants cerlification to appeal decisions,” not isolated principles of
law or dicta. Cerification has been granted where a decision may concern the admissibility
of broad categones of evidence, or where 1t determines particularly crucial matters of

procedure or cvidence.®

Should the interlocutory appeal be cervified concerning second-hand informarion?

5. In the impugned decision, the Chamber recalls stating that the assessmeml of the
weight to be atiributed to a particular piece of evidence under Rule 68{A} must be based on a
prima facie showing that the evidence may affect the credibility of a witness’s testimony.”
Furthermore, the Chamber recalis stating that: “information from sources who have neither
witnessed themselves the evenls in question nor explained the source of their assumplions
apart frem a peneral reference 10 rumours does not consllute a prima facie showing of

evidence that may affect the credibility of the teslimony of wimesses "'

6. The Chamber notes that it did not rely on this pnnciple in the smpugned decision
when jt denied the admissibility of the documents at issue.'! Accordingly, the Chamber does
not ¢erlify the appeal conceming cerlain types of second-hand information becausc the

impugned decision did not invelve this 18sue.

Should the interlocutory appeal be certified concerning mived exculpatory/incriminating

information?

7. As a preliminary maiter, the Chamber recalls that it only applied its principle
regarding mixed exculpatory and incriminatory information 16 decide the admissibility of one
of the seven documents at issue in the impugned decision, a report by the United States
Embassy in Kigali (“Document E"].'E Therefore, certification of this issue will be limited to

ihe Chamber’s decision regarding that document only.

8. In the impugned decision, the Chamber recalls stating: “'When a document on a prima
Jacie basis coptains exculpatery information as well as information supporling the

Prosecution case on the same tssue, the Chamber notes that all information on the same issue

Karemera, ef of., Decision on Joseph Nzirorera's Application for Certification to Appeal {ssve of
Prosccution’s Obligation to Record Exculpatery Information, {TC), filed on 26 November 2007, para. 4.
E . .. .. . . -

The Frosecutor v Casimir Bizinnmgu, Justin Mugenzi, Jerome-Clement Bicamumpaka, and Prosper
Mugiranera. Case No. ICTR-99-50-T, (*Bizinungu, et al.") Decision on the Prosecutor's Motion for
Cenification to Appeal the Trial Chamber’s Decisions on Protection of Defence Witnesses {TC), filed an 18
September 2003, parg. 1.

’ Impugned Decision. para. 19,

'*’ Id.

. Impugned Diecision, parag. 14, 23, 26, 20, 32, 36,
" Impugned Decision, para. 23,
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must be read 1n context. Thus, only information, that, when read in its entirely, tends to be

exculpatory, must be disclosed under Rule 68(A).”"° : -

9, Concerning Joseph Nzirorera's application o appeal this principle, the Chamber
acknowledges that decuments containing mixed exculpatory and incoiminatory information
compose a broad and crucial'® category of cvidence that is often submitied to the Chamber.
Accordingly, lhe Chamber [inds that this issuc signiflicantly alfects the faimess and

expeditious conduct of the proceedings, and the outcome of the trial.

1o, Moreover, because the Defence has not yet prasented 115 case, it 15 very likely that the
isse of the Prosccution’s disclosure obligations regarding mixed exculpatory and
inciminatory information will recur. Accordingly, the Chamber also finds that immediate

resolution of this issue by the Appcals Chamber would malerially advance the proceedings.

FOR THESE REASONS, THE CHAMBER

L GRANTS Joseph Nzirorera’s application for cerlification to appeal in parl, as to
its decision to deny the admissibility of Document 2 on the grounds that it was not

exculpatery in its entirety, and

il DENIES his application for certification of the issue of second-hand information.

Arosha, 4 March 2008, done in English.

N v

R SN
Den Gherdao CustivB Kai V}gf;& oen
Presiding Judge Judge Judge
{Absent during signature) (Absent durng signature)

» Impugned Decision, para. 20, Ql il g
H The Appeals Chamber has stated thal the el rosecution to comply with Rulc 68 to the best of

its ability “is not a secondary obligation and is as imporiant as the obligation to prosecute.” Neindahahizi v.
Prasecutor, Case No. ICTR--71-A, lndgement (AC), 16 January 2007, para 72.
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