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Tenlh R•le 68 Motion 

INTRODUCTION 

I. On 21 November 2007, Joseph Nzirorcra filed his Tenth Notice of Rule 68 Violation 

and Motion for Remedial and Punitive Measures.' In ius moti~n, Joseph Nzirorcra alleged 

that the Prosecution failed to disclose exculpatory documents from the United States National 

Security Archives. The Chamber held that Joseph Nzirorera had not established the 

exculpatory nature of the documents, and denied that motion in its _entirety on 5 February 

2008.1 

2. On 7 February 2008, Joseph N7.irorera filed an application for certification to appeal 

the 5 February 2008 dccision.1 Specifically, Joseph Nzirorera contends that the Chamber 

erred when it stated that: (I) second-hand information is not subject to disclosure under Rule 

68; and (2) a document containing both exculpatory and incriminatory information is only 

subject to disclosure under Rule 68 if the document is exculpatory in its entirety.' The 

Prosecution filed its response on 11 February 2008,~ and Joseph Nzirorera filed his reply on 

13 February 20086 

DELIBERATIONS 

The Standard for certifying an interlocutory apJN!al under Rule 73(8) 

3. Rule 73(B) provides that leave for an interlocutory appeal may be granted only where 

the "decision involves an issue (emphasis added) that would significantly affect the fair and 

expeditious conduct of the proceedings or the outcome of the trial, and for which, m the 

opinion of the Trial Chamber, an immediate resolution by the Appeals Chamber may 

materially advance tbe proceedings." 

Joseph Nz1rorora 's Tenth Not\CC of DI<closure Vwta!Jons and Mo!ion for Remedial and Pumhve 
Measures, filed on l t November 2007. 
' The Prorecu/or • £Jouard Karemero, Math1eu Ngn·umparse. anJ Jouph Nzirorora. ("Karemera, e/ 
a/ "") Case No. lCTR-98-44-, Decision un Joseph Nzirorera 's Tenth Nobce of Disclosure Violations and MotJon 
for Remed.al and Pururive Mca<ur<s, (TC) (""Impugned D<eision""), 5 February 2003. 
' Joseph Nzuo<era's Apphcalion for Cortiflca!/Qn to Appeal IJeCJSJOn on Tenth Rule 68 Motion, 
(""N>irorera 's Mol ion"), S Februory 200B . 
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Prosecutor's Response to Joseph Nzirorera 's ApphcaiJOn for Ccrhficarion to Appeal De<i>ion on T"'-th 
Rote 68 MotJon. ("'Prosecutor"s Response"). 11 Februory 2008. 
' Reply Brief: Jose-ph Nzuoror. 's Appl1Cation for CertifkotLon to Appeal DecJSJon on Tenth Rule 68 
Motion, ("Joseph Nzororera ·, Reply"'). t3 February 200&. 
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4. A Trial Chamber grants certification to appeal decisions,' not iwlated principles of 

law or dicta. Certification has been granted where a decision may concern the admissibility 

of broad categories of evidence, or where it determines particularly crucial matters of 

procedure or evidence.~ 

Should the interlocutory appeal be certified concerning second-hand information? 

5. In the impugned decision, the Chamber recalls stating that the assessment of the 

weight to be attributed to a particular piece of evidence under Rule 68{A) must be based on a 

prima facie showing that the ev1dencc may affect the credibility of a witness's testimony.9 

Furthermore, the Chamber recalls statmg that: "information from wurces who have neither 

witnessed themselves the events in qucst10n nor explained the source of their assumptions 

apart from a general reference to rumours does not constitute a prima facie showing of 

evidence that may affect the credib1lity of the testimony of witnesses'''0 

6. The Chamber notes that it did not rely on this principle in the impugned decision 

when it denied the admissibility of the documents at issue. 11 Accordingly, the Chamber does 

not certify the appeal concerning certain types of second·hand information bccansc the 

impugned decision did not involve this ISSue 

Should the interlocutory appeal be certified ctJncerning mixed exculpattJrylincrilninating 

information? 

7. As a preliminary matter, the Chamber recalls that it only applied its principle 

regarding mixed exculpatory and incriminatory information to decide the admissibility of one 

of the seven documents at issue in the impugned decision, a report by the United States 

Embassy in Kigah ("Document 2')- 12 Therefore, certification of this ISsue will be limited to 

the Chamber's decision regarding that document only. 

8. In the impugned decision, the Chamber recalls stating: "When a document on a prima 

facie hasis contains exculpatory mformation as well as infonnation supporting the 

Prosecution case on the same issue, the Chamber notes that all information on the same issue 
-"" ___ _ 

Karemera. e/ al .. O.oiSton on Joseph Nzirorera '• Apphcarion for Ceniftoation to AJ>PI'allss~e of 
Prosecution's Obhgatton to Romrd Fxoutpaloty Jnform•tion, (TC), filed on 26 Noveml><r 2007, para. 4_ 
' /'he 1-'rosecutor v Ca.<tmir Btztmtmgu. Ju.lfin Mugenz1. Jerome-Clement Bicamumpaka, and f'ro>per 
Mugiraneza. Ca•o No ICTR-99-50-T, ("Bio.tn>ungu, et at.") Decision on the Prooecutor's Motion for 
Cenificai!On to Appeal the T 1ial Chaml='s D<eisio!IS on Protec!IOn of Defence Witnesses (TC), filed on 28 
September 2005, paro 3. -
0 lmpugnedDec"ton.para t9 
" !d_ 

" Impugned Doc!Sioo, paras 14, 23, 26, 29, .12, 36. 
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must be read in context. Thus, only information, that, when read in its entirely, tends to be 

exculpatory, must be disclosed under Rule 68(A)." I! 

9. Concerning Joseph Nzirorera's application to appeal this principle, the Chamber 

acknowledges that documents containing mixed exculpatory and incriminatory information 

compose a broad and crucial" category of evidence that is often submitted to the Chamber. 

Accordingly, the Chamber finds that this issue significantly affects the fairness and 

expeditious conduct of the proceedings, and the outcome of the triaL 

10. Moreover, because the Defence has not yet presented its case, it is very likely that the 

tssue of the Prosecution's disclosure obligations regarding mixed exculpatory and 

incriminatory information will recur. Accordingly, the Chamber also finds that immediate 

resolution of this issue by the Appeals Chamber would materially advance the proceedings. 

FOR THESE REASONS, THE CHAMBER 

I. GRANTS Joseph Nzirorera's application for certification to appeal in part, as to 

its decision to deny the atlmissibility of Document 2 on the grounds that it was not 

exculpatory in its entirety, and 

II. DENIES his application for certification of the issue of second-hand information. 

Arusha, 4 March 2008, done in English. 
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