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INTRODUCTION

1. The seventh trial session mn this case is scheduled to resume on 10 March 2008
During the last iral scssion, the Chamber ruled on several Defence motions sceking the
exciusion of the testimony of Prosecution Wimesses AXA and BDW. Although Lhe
Prosecution closed its case on 4 December 2007, the Chamber decided to postpone the cross-
examination of Witness BDW, which had been necessitated by the late disclosurs to Lhe

Defence of his Rwandan judicial records, until the next trial session.

2. The Chamber is now seized with mobons from Joseph Nzirorera and Edouard
Karemera, both pertaining to the exclusion of AXA’s testimony, and an alternative motion

from Edouard Karemera reguesting that AXA be recalled for further cross-examination.

JOSEPH NZIRORERA'S MOTION

fmiraductlion

3. On 14 September 2003, the Chamber required the Frosecution to use its best ellorts to

obtain Rwandan records on several Prosecution witnesses and disclose them to the Defence.”

4. On 11 June 2007, Joseph MNzirorera moved the Chamber to exclude Prosecution
Witness AXA's testimony.’ He contended that the Prosecution had not complied with the
Chamber’s Order of 14 September 2005 because it had not disclesed any of AXA's Rwandan
judicial records, including prior stalements. The Chamber denied the motion, but requested
that the Prosecution continue Lo use its best efforis to obtain and disclose AXA’s Rwandan

judicial records to the Defence.*

5. Prior to AXA's cxamination-in-chief, the Prosecution disclosed AXA's judicial
records from Kibuye (Rwanda) 1o the Defence. However, during his cross-examination, il
became apparent that AXA had been interviewed twice by the investigators of the (fTice of
the Prosecutor (“OTPF™), and that the Nirst interview had not been disclosed to the Defence.

Moreover, AXA testified that he hadd attempted to appeal his sentence to the Ruhengen Courl

—

Progeceror v, Edoward Keremera, Mothivn Nerrumpuise and foseph Nzirerera (Kavemerg et af ), Case
No. ICTR-%8-44-T, Drercision sur la Trotsieme Requele d"Edouard Karemera Yisant ag Report du
Commencemenl de la Presentation de sa Preove et Ordonnance fortant Catendrier {TC), 28 Febrary 2008,

: Karemera, ef af,, Decision on the Motions 10 Compel Inspection and Disclosure and o Direct Wimess
Iu Bring fudivial Tnmigration Records {TC}, 14 Scptember 2005, para. 11

Joseph Warorera's Molion to Exclude Testimony of Witness AXA, 11 Junc 2047

Karemera of al., Decision on Joséph Nzirarera's Motion 1o Exclude the Testitnony of Witness AXA
(TC), 11 July 2{07,

Prosecwior v. Edoward Karemrera, Mathicu Mgirumpiaise and Joreph Nzivorera, Case No. WWIR-98-44-T pyi)
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of Appeals (Rwanda), and that he had made a statement 1o this Court in 1993, as wel! as

written soveral letters to i, none of which had been disclosed.

6. On 7 December 2007, the Prosecutor disclosed an investigator’s nete concemning
AXA’s first interview. Joseph Nzirorera them moved the Chamber to excluds the testimony of
AXA, submitting that the Prosecutor had viclated Rule 66{A)(i1) of the Rules of Procedure
and Evidence (“Rules™). The Chamber denied the request to exclude AXA's testimony,
although it did find (hat the Prosecution had violated Rule 66{A){ii}.

7. On 13 February 2008, Joseph Nzirorera informed the Chamber that his Counsel had
obtained the missing records from the Ruhengen Court of Appeals wilhout any diflicalty, and
again moved the Chamber to exclude AXA’s testimony.” He contends that the Prosecution
has not complied with the Chamber’s Decision of 11 July 2007 requesting 1t to use 1ts best
efforts to oblain and disclosc AXA's judicial records to the Defence. The Prosecution

opposes Lhe motion in its entircty,® and Joseph Nzitorera filed a reply.’

3. On 21 February 2008, the Prosecution liled a reyoinder to Joseph Nzirorera’s reply.
Joseph Nzirorera then filed a motion lo strike the rejoinder, and for sanctions.” The

Prosecuiion opposes this motion, and requests that all fees associated with it be withheld.'
DELIBERATIONS

PRELIMINARY ISSUE

Joseph Nzirorera’s Motion to Strike "Rejoinder” and for Sanctions

Q. Joseph Nzirorera submils Lhat the Rules do not permit the opposing party to file a
rejoinder without leave, and that doing so amounis to an abuse of process that merits
sangtions. The Prosecution counters (hat the Rules do not expressly permit the moving party

to file & reply either.

1}

Joseph Mrirorera's Second Mation to Exclude Testimony of Witness AXA, 13 February 2008 ("Jaseph
Neirorera's Second Manion'').
@ Prosecutor's Kesponse Lo Joseph Mrirorera’s Second Motion to Exclede the Testimony of Witness
AXA, 18 February 2008 (“Prosecutor’s Response™).

Reply Brief: Joseph Nzirgrera’s Second Motion to Exclude Testimony of Witness AX.A, 20 February
::‘DDH{ ‘Toseph Nzirorera's Reply™)

Frosccuter’s Rejoinder 10 Joseph Nzirotera’s Reply: Second dotion 0 Exciude the Testimony of
w:lness AXA, 21 February 2008 (Presecntor’s Rejoinder™),

Motion Lo Strike “Rejoinder™ and for Sanctions, 22 February 2008 (“Joseph Nzirorera's Motion o
Smike Bejoinder™).
" Prosecutor™s Response g Joseph Nzirorera's Motion to Stnke "Rejoinder”™ and for Sanctions, 22
February 2008 ("Prosecutor’s Response ta Motion te Stike Rejoinder™}.

Prosecutor v. Edouard Karemera, Mathiey Neiruapatse and Joseph Nzirorerg, Case Mo, ICTR-28-44-T 319
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10. In the Chamber's view, a2 moving party is not allowed 10 introduce new requests or
issues of facts in its reply. If the moving parly does introduce new facts 1 his reply, the

opposing party should have the right to respond in the interests of justice.

11. The Chamber notes that the Prosecutor’s rgjoinder refutes Joseph WNzirorem's
assertion that the Proseculion has easier access to Rwandan records (han the Defence.
Because this issue is not decisive for the Chamber’s decision on Joscph Nzirorera’s second
motion to excinlde the tesimony of AXA, the Chamber will disregard the Parties’

submissions on this matter, and {inds ne reason to impose sanchions on either party.

ON THE MERITS

12.  Joseph Ngzirorera contends that the ease with which his Counsel located AXA’s
records at the Ruhengeri Court of Appeals on 13 February 2008 demonstrates that (he OTF

has not used its best efTorls to obtain and disclose these recards to the Defence. '

13.  The Prosecution asserts thal il has vigorously alempted to obtain AXA's complete
Rwandan judicial records through extensive correspondence between the tnal team in Arusha
and the OTP Liaison Officer and investigators in Kigali."? In its response, the Prosecution
details this comrespondence, which began on 30 October 2007, as inciuding seven cmals,
numerous telephone calls, three inter-office memoranda, a letler [rom the Prosecution to the
Rwandan Prosecutor General, and nomerous letters from the Liason Officer to Lhe Rwandan
Prosecutor General and the National Gacaca Coordinator.”? The Prosecution further asserts
Lhat 1t gave its investigator, Hamadi Quedraopo, a list of four sets of AXA's documents 1o be
retneved from Kibuye and the Ruhengeni Court of Appeais. Finally, the Prosceution claims
that, when Joscph Nuirorera filed the instant motion on 13 February 2008, Prosecution
investigator Quedraogo was still returning from Kibuye and simply had not visited the

Ruhengeri Coutt of Appeals yet,"

14.  The Chamber acknowledeges that the Prosecution has shown best effotts to oblain and
disclose AXA's Rwandan judicial records as of October 2007. However, the Proseculion
only began its efforls three and a half months afer the Chamber issued its Decision of 11 July

2007, [n that Decision, the Chamber ruled that: “in order to comply with an order 1o use its

Joscph Neirorera's Second Motion, paras, 5-7,
Prosecmor's Response, para. 4.

id at footrote 7.

Prosecutor's Response, para. §.

Prosecutor v. Edouard Karemera, Mathieu Mpirumpatse and Joveph Nrirorera, Case No. [CTR-98-44.T 49
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best efforts to obtain information about prier wilness statements and/or judicial records from
Rwandan authorities, the Prosecution must in a timely manner conduct systematic interviews
of the witnesses in order to elicit as detailed information as passible as to when, where and by
which authority hey have been interviewed, examined and/or tried and make inguiries to the

Rwandan aulhorities wilh reference o the information thus elicited.™”

Consequenlly, the
Chamber is not satisfied that the Prosecution has used its best cfforls to obtain these reconds

in a timely manner.

15.  Joseph Nzirorera submits Lhat he suflered prejudice because he was unable to confront
AXA during cross-cxamination with AXA’s own previous inconsistent statements contamed

. N ].EI
in the documents at issue.

16.  The Chamber recalls that the fact thal matenal has not been timely disclosed does not
per se create a prejudice to the accused.'” The accnsed must demonstrate that he has suffered

malerial prejudice as a result of the late disclosure.'®

17.  The Chamber recalls that the right to cross-examine a wimess with previous
inconsistent statements is fundamental because it may demonstaie a contradiction by the

witness, which is matenal for assessing his credibility and reliability.’?

18.  There is an apparent conlrdiction botween AXA's testimony and his statements in
the records at issue. Om 20 November 2007, AXA testificd that he bad mentioned Edouard
Karemera's name several times in a letter to the Ruhengeri Court of Appe&]s;m however,

none of the letiers at issue from AXA to the Ruhengeri Courl of Appeals mention that

1 Kareriera, ef al | Decision on the Motions to Comrpel Inspection and Disclosure and to Direct Wimess

to Dinng Judicial Immigration Records (TC), 14 Septernber 2005, para. 6.
* According 10 Juseph Mzirofeta, “These leders contradict the testimmony of Witness AMA tha he
specifically mentioned Edouard Earcmcra in his Ietiers 10 the Courl of Appezl. In addition, in his 1999
statcmenl, he falsely denied participation in the killings in Bwakita comunune, which is inconsistent with his
testimony at Mr. Nzitorera's trial..” Joseph Nzirorerz's Sccond Motion, para. 7. AddiGonally, Joseph Nzirorera
states: “Witncss AMA could have been confronted with the fact that none of his leters to the Rubengeri Courd of
Appeals conlained any reference to Karemera, as he had claimed. Hc could alse have been confronted with his
1093 (sig) sratement, found in the file, in which he denied zny involvement tn the events in his commune.
.To:;cph MNzirorera's Reply, para. L1,

Prosecitor v. Juvenal Kajeligeli, Case Mo, ICTR-98-44A- 4, Judgement (AC), 23 May 2005, para. 262
{“If the Defence satisfies the Tribusal that the Prasecution has falled wo comply with itz Rule 65 obligations,
then the Tribunal must examine whether the Defence has been projudiced by thal failure before considering
whether a remedy is appropriate.”; Mvitegeko Appeals Chamber Decision, p. 7.
12 Prosecwior v Suvenal Kajelijeli, Case No. JCTR-98~44A. 4, Judgement (AC), 23 May 2003, para. 262
{*1f 1the Defence sarisfies the Tribunal thal the Prosecotion has failed 1o comply with ils Rule 68 obligations,
then the Tribunal must cxamine whether (he Defence has been prejudiced by thal failure before considering
whether a remedy is appropriate.™; Miviiegeka fppeals Chamber Decizion, p. 7,
1% Rarle M{G(i) stales: "In the cross-examination of a witness whe is able to give evidence relevant to
the case {or the cross-cxamining party, counsel skall pun 1o that witness the narure of the case of the parmy for
whom that counsel appears which fs in contradicoon of the evidence given by the withess,'
w T. 20 Rov, 2007, p. 62

Prosecutor v. Edeward Kavemera. Mathiew Neirumpatse and Joseph Narovera, Case No, ICTR-98-44-T 5/
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name.’'  Furthermore, on 22 November 2007, AXA testified that he had confessed to
participating in (he killings at Bwakira,”? but his 1998 statement to the Rubengeri Courl of
Appeals demes any involvement in these ]-cillings.23 Accordingly, the Chamber concludes
that the Prosecution’s untimely use of its best effaris to oblain and disclose the documents

has caused Lhe Defence material prejudice.

19.  Nonetheless, exclusion of evidence 15 at the extreme end of a scale of measures
available to the Chamber in addressing the prejudice caused to an accused in the preparation
of his defence.”™ Here, although Joseph Nzirorera has shown that he suffered some prejudice
as a result of lhe apparent contradictions, he has not shown that he suffered a degree of
prejudice that would justify the exweme remedy of excluding AXA’s testimony. A
reasonable remedy would be to recall AXA; however, Edouard Karemera has already moved
to have AXA recalled, and the Chamber will address this request beiow, Joseph Nzirorera's

request for exclusion of AXA’s testimony therefors falls 1o be rejected.

EDIDMARD KAREMERA'S MOTION
Inrroduction

20. At the conclusion of AXA’s testimony, the UN Chief Medical Officer informed the
Chamber that AXA had developed an adverse psychiammic condition while stil! at the UN
Detention Facility’® (“UNDF"}. On 11 December 2007, after receiving a report by the UN
Chiel Medical Officer on AXA's mental state, Edovard Karemera moved the Chamber to

exclude AXA’s testimony. **

21, Edouand Karemera submitted that AXA had been unfit to testify. He further
contended that the reporl proved AXA's receipt of information from @ cellmate, which would
indicate that AXA colluded with BDW to falsely accuse him. The Chamber denied the

i OMTicial UN English translations of Annexes A-D 1o Wzirarera*s Second Motion,

= T. 22 Mav. 2007, p. 10.

H Official LN English translations of Annexes A-D te Nzitarera's Second Motio.

Koremenir et al., Decision on Proseculor’s Notice of Delay in Filing Experd Report of Prafessor André
Guicehaoua; Defence Motion ta Exclede the Witness® Testimony, and Toal Chamber's Order to Show Canse
{TC). 1 Febroary 2006, para. 11, Raremera ef 2l Decision on Defence Motions to Exclude Testimony of
Professor André Goichacua (TC), 20 apnl 2006, para. 8, Karemera et o, Decition on the Defence Oral
Motions for Exclusion of X0OM's Testimony, for Sanctions against the Prosecution and Exclusion of Evidence
outside the Scope of the Indictment [TC), 19 Ocrober 2006, para. 6.

I:' [or. Epde tlemandes, « Rapport médical concemant le témgin AXA  Né en 1977 &, dated 29
Movemnber 2007, para. 1.

i Requéte aux {ing de Pexchusion de la depasition du téomoin AXA sur 12 base du rapport médicat
eormaniqué aux partics le 4 decembre 2007, 11 December 2007,

KL}

Prosecutor v. Edovard Karemera, Mathieu Negfrumpaise and Joseph Nzirorera, Case No, ICTR-98-44-T 69
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motion, but reguested that it be informed of the resulis of AXA’s psychialric evalvation and

any further information as to the identity of the cellmate.”’

22 Cm 20 January 2008, following the Chamber's Order of 18 Japuary 2008, the UN
Chief Medical Officer communicated a further report on the medical situation of AXA, which
was then disclosed to ail Parties 1n the case. As a result, Edouard Karemera now moves the
Chamber to: (1) reconsider ils Decision of 18 January 2008 and exclude the testimony of
AXA or, alternatively, (2) recall AXA for further cross-examunation; and (3) order that

AXA’s actual mental state be evaluated. The Prosecutor has filed no response to the motion.

23, In its Decision of 18 January 2008, Lhe Chamber addressed two issues pertaiming to
the possibie exclusion of AXA's testimony: {1} whether he had been mentally fit to 1eslify;
and (2} whether it had been demonstrated that he cotluded with BDW to falsely zccuse
Edouand Karemera. The Chamber bascd its findings on a report by the UN Chicf Medical
Officer that was prepared with the assistance of the UNDF consuitant.

24, Acconding to the established jurisprudence of the Trnbunal, a Chamber has the
inherent pawer to reconsider its decisions. In order for a motion for reconsideration to
succeed, the moving party musl demonstrate Lthat: (1} a new fact has been discovered that was
not known to the Chamber at the time it made its original decision; (2) there has been a
matenial change in circumstances since it made 115 onginal decigion; or {3) there is reason to
bclieve that its original decision was crroneous or constituted an abuse of power on the part
of the Chamber, resulting in an injustice thereby warranting the exceplicnal remedy of

. - 28
recansideration.

25, By her Memorandum of 20 January 2008, the UN Chief Medical Officer informed the
Chamber that the UN Chinic had net registered the identity of AXA’s cellmate. She Further
provided Lhe Chamber and the Partics with a Psychiatne Report dated 13 December 2007 by
Ewandan psychialnst and psychotherapist, Dr. Naagson Munyendamutsa, According to the
reporl, AXA was hospitalized {or a week in a psychiatric hospital in Rwanda as of 30

November 2007, for observation and psychialne follow-up.

26.  The Chamber Inds thal the psychiatne repont dated 13 December 2007 is a new fact

that would warrant a reconsideration of the Chamber’s Decision, provided that the findings of

a Karemrera, ei al. Decision on }oseph Nzirorera s Motion for Unsealing £r Parde Submissions and for

Dis<losure oF Withheld Materials (TC), 18 Janvary 2008,
2 Karemera, ef @l | Decision on Joseph Nzirorera’s Sccond Motion for Reconsideration of Sanctions
(T, & November 2008, para, 6.

Prosccutor v. Edouard Kavemera, Mathieu MNpirumpatee and Soreph Nrirorere, Case No. ICTR-98-44-T T
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Dy, Naasson Munyandamutsa would supporl another conclusion than Lhat of the Decision of
18 January 2008. Nonetheless, Dr. Naasson Munyendamutsa’s findings do not suppont the
conclusion that AXA's mental state on the witness stand would make his testimony

pnreliable for psycluatric reasons.

27.  As to Edouard Karemera’s alternative request that an evalustion of AXA’s actual
mental statc be performed, the Chamber finds that it has not been demaonstrated that a new
evaluation is likely to allect the foregoing caonclusions on AXA’s mental state during this past

testimony, or ¢n the advisability of recalling him as a witness.

28.  Taking into account Dr. Naasson Munyandanmutsa’s observations on the possible
recall of AMA for further cross-examunation, the Chamber further finds that # should be
possible for the Registry, in consultation with the medical experts, to establish the modalities
for a furlher cross-examination of AXA that would avoid him undue stress while fully

respecting the rights of the Defence.

29,  Edouard Karemera’s requests for the exclusion of AXA’s 1estimony or, in the

alternative, that his actual mental staie be evaluated therefore fall to be rejected.

30, Regarding Edeouard Karemera's other alternative request that AXA be recalled for
further cross-examination, the Chamber recalls inviting the Defence at the trial conference on
5 December 2007 1o request thal Prosecution Witnesses be recalled for funher cross-
examinalion if the lale disclosure of judicial records and pror statements, due to no fault of
the Defence, made it necessary. The Chamber further notes that the following may give
ground for funher ceross-cxamination: (1) the late disclosure of an OTP investigator’s note
CONCEMIng an interview wilh BDW, in which BDW refers to AXA; (2) the reference in the
UN Chief Medical Officer’s report to AXA’s cellmate, and (3) the recently obtained

documents from the Ruhengeri Court of Appeals.

3l. The Chamber therefore grants Edoward Karemera’s alternative request thalt AXA be
recalied for further cross-cxamination, the modalitics of which are ta be established by the

Registry in consultation with the medical experts.

FOR THESE REASONS, THE CHAMBER

I. GRANTS Joseph Nrirorera and Edouard Karemera's motions in pan, asserting that
the Prosecution has not used its best eflorls in a timely manner to obitain end

disclose 10 the Defence cerlain judicial records penaining to Frosecution Witness

Prosecutor v. Edonard Karemera, Matkien Meirumpitize and Soseph NMeirorera, Case No, TCTR-93-44-T &0
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AXA, and allowing thal Prasecution Witness AXA be recalled for further cross-
examination, to be conducted on the modalities established by the Registry in

consultation with medical experis; and

* IL. DENIES the remaiming requests in Joseph Nzirorera and Edouard Karemera's

motions.

Arvsha, 4 March 2008, done 1n English.

Vo oo o U
Denghis C. M. Byron C%ﬁ;r {Onfstave Kam ‘Jaﬁms o

Premdung fudge Tudge Judge
{Absent during signatune) { Absent during signature)
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