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Lecision on Mzuwonemeyc's Botons To Address Deldts in the Form of the Indictment and Ly arder the
Prosecation to disclose all exculpstory material

5. On 28 February 2008, the Defence for Nzuwonemeye filed a [urther motion
requesting the Chamber to make a ruling on its motion for defects in the form of the
indictment or in the altcrnative, (o order the Prosecution to [ulfil its Rule 68 obligations to
the Defence.' On the same date, the Defence for Nzuwonemeye liled a second motion
requesting the disclosure of all exculpatory material.”

DELIBERATIONS

6.  As a preliminary issue, since the motions filed in this insiance relate to the issue of
defects in the indictment, the Chamber {inds that it is in the interests of judicial economy o
deal with all the mations in one consolidated decisien.

(i) Defects in the Form of the frdictment

7. The Chamber notes ihat, issues relating to alleged defects in the form of an
indictment should have been raised, in principle, in a preliminary motion pursuant to Rule
72(A){ii). The Trial Chamber notes that the Defence application falls within the category of
a preliminary motion, purstant to Rule 72(B)iii). The Trial Chamber ohserves that Rule
72(A)} requires that all preliminary motions must be filed within thirty (30) days following
disclosure by the Prosccutor 10 the Defence of all materials envisaged by Rute 66{A)1}.
Rule 72{F) further provides that failure 1o comply with the time limits prescribed in this
Rule shall constitute a waiver of the rights unless the Trial Chamber grants relief from such
a waiver upon showing good canse.

8. In the Second Nzuwonemeye Motion, the Defence makes no attempt to show good
cause 10 warrant a waiver of the time limits.

4. In the First Nzuwonemeye Motian, the Defence submits that the nature of the defecls
in the form of the indictment are such that they eviscerate the right of the accused to a fair
trial and therefore the Chamber should consider the motion in the intcrests of justice.’ The
Defence further argues that the reason that precluded Lead Counsel for Nzuwonemeye
trom objecting to the defects in the indiciment is that he did not want 10 interrupt the
proceedings, The Defence avers that a decision on the issue at this stage of the proceedings
will help it to reduce ils witness list and spare the court’s time."?

10. The Chamber finds that the Defence submissions do not amount to a showing of good
cause pursuant to Rule 72(F). The Chamber notes that Defence for Nzuwonemeyc has had
ample time 1o object to the defects in the indictment. Instead, he elected not to exercise his
tight on the misplaced notion of saving the ¢ourt’s time. The Chamber fudher notes that the
purpose of Rule 72 is to ensure that all fundamental issues, including defects in the form of
the Indictment, are dealt with before the commencement of the tial on its merits. The
Chamber finds that the submission of the Defence for Nzuwonemeyc to the elfect that the

of Her Entourage, and for Murders of MNzamurambabie, Ndasingwa, and Kevaruganda, O o the Allernglive,
Pursuant to Rule 54, To Order the Prpsecution to Fulfill Tis Rule 68 Obligations to the Defence In Rospett ko
These Allegatians™ filed on 11 February 2008 (Sagahui Delence Motiony,

" Gee Wruwwnemeye [elence Motion on Pending Trial Chamber Decisions on its Metions,filed on the 28
February 208,

' See Nruwonemeye Detence Mation in Response W Notice of Exculpatury Fvidence and Polentially False
Testimony Filed 22 February 2008, by the Bicomumpaka Defence. Dated 25 February 2008

12 First Nzuwonemeye Motion, para. 24,

" Firsl W auwonemeye Motion, paras. 26, 28,
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INTRODUCTION

1.  On 18 Qeiober 2007, the Defence for Nzwwonemeye filed a motien, alleging defects
in the form of the Amended Indictment of 23 Avgust 2005." These alleged defects relate to
the pleading of joint criminal emerprise, the pleading of forms of criminal responsibility
pursuant 1o Articles 6(13 and 6(3} of the Statute of the Tribunal and the substantive counts
of conspimcy to commil genocide, crimes against humanity (rape and murder} and
violations of Article 3 Common to the Geneva Conventions and Additional Protocol 1l
{rurder, rape and humiliating and degrading lrlrsltrm:ni.}.2

2. In its response of 23 October 2007, the Prosecution requests the Chamber to dismiss
the motion, since the Defence has not shown good cause pursvant to Rule 7XHE) of the
Rules of Procedure and Evidence.” The other Defence teams did not respand to the motion.
On 25 October 2007, the Defence for Nzuwonemeye filed a further reply.*

3. On & February 2008, the Defence for Nzuwonemeyve liled a second motion requesting
the dismissal of the allegetions ageinst the Accused Nzuwonemeye and the RECCE
batwalion, relating to the murders of Prime Minister Agathe Uwilingiyimana and three
members of her entourage, and for the murders of Frederic Nzamuorambahe, Landould
Ndasingwa, and Joseph Kavaruganda.” The Nzuwonemeye Defence requests the dismissal
of these allegations on the ground that such ¢rimes are atiributed solely to the Presidential
Guard in the wvarious indictments in Prosecuror v. Karemera o gl (Karemera
indictments).® The Nzuwonemeye Defence requests, in the alternative, that the Prosecution
be grdered to disclose sxculpatory material on the issug, pursuant to Rule 68" On 11
February 2008, the Nzuwonemeye Defence filed a Corrigendum to its otiginal motion.”

4.  On 1! February 2008, the Defence for Sagahutu filed a response in suppon of the
Second Nzuwonemeye Motion.® The Prosecution and the other Defence teams did not file a
TEsponse,

' Nzuwonemeye Defence Motion on Tefects in the Form of the Endictment in light of the Chamber's Decisions
i respect to the Defence 988/ Motions &nd Pursvant tw Rule T2{F), filed on 18 Ocrober 2007 {*First
Mruwonemeye Molion™).

! First Nzowonemeye Motion, paras. 64, 67, 70, 71, 72, 82, 90, 109, 110. 115, 125, 150, 152 -156, 158-183,
L&4- 166, 173-174,

! prosecutor's Response W “Nzuwonemeye Delence Motion un Defcets in the Form of the indictment in light of
the Chamber's Decisions in réspect to the Defence 98RIs Motions and Pursuant to Bule 72(F)", Mled on 23
Owctobeer 2007, rara. 12

' Nzuwanemeye Defence Reply Lo Prosecutor’s Response 0 Nzuwonemeye Defence Motiun on Defects in the
Form of the Indictment in light of the Chamber's Decizions in respeet to the Defence 980is Motions and
Purswant to Rule 72(F), Nled on 25 October 2007,

* Moticn w Dismiss Allegation in respect to Accused Nzuwonemeye's Responsibilily for Murders of Agathe
Uwilingivimana and Three Members of Her Entoursge, and for Murders of Nzamurembaho, Mdagingwa, and
Yavaryganda, O, In the Altemative, Pursuant o Rule 54, To Order the Prosecution o Fulfill Its Rale 5%
Obligations o The Defence In Respeet to These Allegations, filed by the Defence fr Nzwwoaemere on &
Februgry 2004 (*Second Meuwoncmeye Molion™).

* Secand Nzwwonemeye Motion, paras. 3, 9, 12,

! Wzuwanemeve Defence Motion, paras. 12, 14.

¥ Comigendum on Motion 1o Dismiss Allegation in respect b Actused Nzuwoncmeye's Responsibility for
Murders of Agathe Uwilingivimana and Three Members of Her Cntourage, and for Murders of Nzarmurambahe,
Hdasingwa. and Kavaruganda, Oy, In the Alternalive, Purswant to Rule 34, To Order the Prosecution to Fulfill
s Bule 68 Obligations {o the Detence In Regpect to These Altegations, Aled by Defence For Manwonemeye on
11 Febryary 2008

' Ripunse de la Défense du Capitalne Inneceny Sagahutu en soutien de |4 *Motion w Dismiss Allegaiion in
respect (o Accused Nenwonemeve's Raspansibility for Murders of Agathe Uwilingiyimana and Three Members
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filing of a preliminary motion at an early stage of the case wouid have inerrup =d the
proceedings misconstrues the purpose of & preliminary motion. Finally, the Chambe notes
that the [iling of & motion of this namre at this late slage of the case will not expec ite the
proceedings. However, the Chamber notes that this determination does not precl de the
Detfence for Nzuwon:meye from traversing the issue of defects in the form of the
Indictment in their Clozing Brief.

1. The Chamber ob:erves that the Defence for Nzuwoenemeye filed a notice in o der o
reserve the right of the Accused to contest Lhe jurisdiction and competence of the T ibunal
in respect to the allegaions in the indictment. The Chamber notes that the mere ser ing of
a notice does not relieve a party from complying with the time strictures in r:ation
preliminary motions pteseribed i Rule 72,

fit} Disclasure of Exculpatory Maiterials

12, The Chamber recalls that it has already ordered the Prosecution, on two occasi ms, to
disclose to the Defence all exculpatory material in ils custody or control by 29 Fe sruary
2008."* The Chamber, therefore, finds that it does not need to make any further o der in
this regard at this sta:;e given the facl that its order encompasses the disclosure of all
cxculpatory material af the disposal of the Prosecution.

FOR THE ABOVE REASONS, THE CHAMBER

DISMISSES the Defence motions.

S
fg A - M@Q
— gu.,
Aséka de Silva |kme1: Seon Ki Par

Presiding Judge .f udge Judge

[Seal of the Tribunal]

" T 4 February 2008, po11-" 2 (French); T, 11 February 2008, p.1 {French).





