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TilE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA 

SIITING as Trial Chamber I, composed of Judge Enk Mese, prc<iding, Judge Jai Ram 
Reddy and Judge Serge1 Alekseevicb Egorov; 

BEING SEIZED OF the Prosecution "Motion for Judicial Notice of Facts of Common 
Knowledge Pursuant lO Rule 94 (Af', filed orr25 September 2007; 

NOTING that the Defence did not file a response; 1 

HEREBY DECIDES the motwn. 

INTRODUCTION 

]_ The Prosec1.1tion moves the Chamber, pursuant to Rule 94 {A), to take judicial notice 
of the following propositions, which it submits are facts of common knowledge: 

{i): Between 6 April 1994 and 17 July 1994, genocide against the Tutsi ethnic group 
occurred in Rwanda. 

(ii): Between 6 April 1994 and 17 July 1994, citizens native to Rwanda were severally 
identified according to the following ethnic dassifications: Hutu, Tutsi, and Twa which were 
protected groups falling within the scope of the Genocide Convention of 1948. 

(iii): The following state of affairs existed in Rwanda between 6 April 1994 and 17 July 
1994. There were throughout Rwanda widespread or systematic attacks against a civilian 
population based on Tutsi ethnic Identification. During the attacks, some Rwandan citizens 
killed or caused serious bodily or mental haml to persons perceived to be Tutsi. As a result of 
the attacks, there were a large number of deaths of persons ofTutsi ethnic identity. 

(iv)· Between 6 April 1994 and 17 July 1994. there was an armed conflict in Rwanda that 
was not of an international character. 

(v): Between 1 January 1994 and 17 July 1994, Rwanda l'.'lls a State Party to the 
Convention on the Prevention and Punishment of the Crime of Genocide (I 948), having 
acceded to it on l6April1975. 

(vi): Between l JanllMY 1994 and 17 July !994, Rwanda was a State Party to the Geneva 
Conventions of 12 August !949 and thcu Additional Protowl II of 8 June 1977, having 
a~ ceded to the Geneva Conventions of 12 August 1949 on 5 May 1964 and having acceded to 
Protocols Additional thereto of 1977 on 19 November l 984 

DELIHERA TIONS 

2. Rule 94 (A) of the Rules of Procedure and Evidence states that a "Trial Chamber shall 
not require proof of facts of common knowledge but shall take judicial notice thereof'. The 
Appeals Chamber in Afllosev;c stated that, under Rule 94 (A), judicial notEce is taken on the 

1 T. tJ December 2007 (status confer<ncc) p J. 
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basis that the material is notorious' The Appeals Chamber in Semanza noted that the tenn 
"wmmon knowledge" "encompasses facts that are not reasonably subject to dispute: in other 
words, commonly accepted or universally known facts ... " 3 Judicial notice under Rule '14 (A) 
is mandatory: if a Trial Chamber dctennines that a fact is one of ·'common knowledge", it 
must take judicial notice of it.' In Karemera eta!, the Appeal Chamber emphasized that the 
"Trial Chamber ha~ no discretion to determine that a fact, although 'of common knowledge', 
must nonetheless be proven through evidence at trial''. 5 Further, where th~ Appeals Chamb~r 
has held that a fact is notorious and not subject to reasonable dispute, a Trial Chamber is 
obliged to take judicial notice thereof under Rule 94 (i\).6 

3. The Prosecution propositions (i), (iii), (i• ), (v) and (vi) have already been established 
by the Appeals Chamber as 1\lcts of common knowledge, not subject to reasonable dispute.' 
In Semanza, the Appeals Chamber accepted the pan of the proposed (ti), relating to Hutu, 
Tutsi, and Twa as being ethnic groups classifications. The Trial Chamber in Karemera eta/., 
when requested to accept the same fonnulation, preferred the wording "which were protected 
groups falling within the scope of the Genocide Convention of 1948." The Appeals Chamber 
dismissed the appeal against this part of the decision' In the present case, the Prosecution 
proposes a third wording. combining the two previous formulations.~ In order to avoid any 
unnecessary dispute, the Chamber prefers a fonnula which has been accepted by the Appeals 
Chamber and chooses the one most recently accepted in the Karemera eta/. case, which in 
the Chamber's view expr~sse> a fact of common knowledge ln addition, with respect to point 
(iv) oonceming the nature of the armed conflict, the Chamber prefers to usc tlte fOrmula 
"non-international armed conflict" instead of "anned conflict that was not of an 
international character", as proposed by the Prosecution. 10 

' Pm.<eL'utor v Mllmev1o, Deci,ion on the l'rosocution 's Interlocutory Appeal Aga~nstthe Trial Chamber's I 0 
April 2003 Decision on l'roS<:cution 's Motion for Judicial NotLce of Adjudtcated facts (A C), 28 October 2003, 

f"''· ll. 
Praseculor v Semanza, Judgement (AC), 20 May 200) ("Scmanza Appeals Chamber Judgement"'), para 194. 

'f'rotecuwr v Kan'mera el a/, Dec"'"" on Prosecutor's Interlocutory Appeol of Decision on Judicial NolJCc 
(A C). I 6 June 2006 ("Karcmera Appeal> Chamt>er Dcchmn"), p•ra. 22. 
'Karem..-a Appeals Chamb<r Decision, para. ZJ. 
'Kartmera Appeals Chamber D<ei;,on, para. 29. 
'Karemera Appeals Chamber D<cision, para. JS established propa<ition (i) and parK 29 and 31 (iii) and (1v); 
Semanz.a Appeals Chamber Judgement, para. 192 Bccep!Cd (ill), (,_), (v) and (vi) 
' Kan:mcra Appeals Chamber OccJSJOn, para 25. ("<~.I though the Pro><cution correctly stales that the Semanw 
Appeal ludgemelll recogni?cd thai the Tu<>i were an "dhn10" grc>up, il has not allemplcd lo show lhdl the 
fom~ulal!on that was instead chosen by the Trial Chamber ha. any potential 10 prejudtcc the Prosecution or 
render !he proceedings Ieos fair and expeditious. '!110 Appeals Chamber can see no polcnlial for such 
consequences, as 1hc Trial Cltambcr's formulation "lually (or perhaps even more ckady) rcbcves the 
Prosecution's burden w mrmducc cv1dencc proving protctted-group ""'"'under the Genocide Convenu<m The 
Appeals Chamber thus need nol consider "hcther !he Tnal Chamber erred 1n chM>mg not to adopl 1he 
Prosecution's formHlallon, nor, gi,·cn lhrlt the Accu,ed h"'c nol appealed, need it consider whether it erred m 
con<tuding !hal protected-group status wa> a fau of common knowledge ., h" Pmsecuhon '' lntorlocutory 
Appeal as 10 thts poml IS dtsmi,l.-ed '') 
'Motion, para. I I ("Thi> formulation rs an amalgamatron of lwo olhor formulations. Ba<ed upon tlte ap~ellale 
decisions caed earlier, Jl IS open to the Trial Chamber to take judicial notice of this fact of common knowledge, 
in accordance w1\h the sugge>!ed formulatJOU"). 
'" The Chamber's formulation ;, con,istcnt with the language of Additional Protocol It and the Appeal> 
Chamber Judgement in George> R"'agQndo v tile Prosecutor, Case No. ICTR-96-3-A, 26 May 200J, para. 56 I 
("The Apr>eals Chamber notes !hat 1t was no/ disp11ted at !rial !hat . !he government and army of Rwanda 
(Rwandan Armed Forces, or "RAJ·"). on 1he one hand, and the Rl'.andan PatrJotk front ("RJ'J-'"), on lhe other, 
were engaged in a non-mternational armed confiict satisfying the requirements of common Article J of !he 
Gcn<va Convent tons and Artl<k I of the Additional Protocol II. ")(rnternal cit•lion omillcd) 
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4. The Appeals Cham her noted that 

[w]hethcr genocide occurred in Rwanda is ofob,ioul importance to the Pro.5ecution"s 
case Plainly. in order'" convkt an individual of genocide a Trial Chamber must 
cotlect evidence of that individual"s acts and iment. But the fact of the nationwide 
campaign is relevant; it provides the context ror under.<tanding the individual's actions. 
And indeed, the existence of the genocide may also provide relevant context for other 
charges against the Accu,ed, such a< crimes against humanity. 1 1 

5. The Accused ltas be~n charged with genocide, complicity in genocide, and direct 
and public incitement to commit genoctde.12 For similar reasons as those set forth a\xlve 
by the Appeals Chamber, and having regard to the charges against the Accused, the 
Chamber finds that the points that have been established as facts of common knowledge 
as outlined above and 4 are relevant to the case of the Accused, and may provide the 
context for WJderstanding his actions. 

6. The Chamber considers that taking judicial notice of the points submitted by the 
Prosecutor before the start of the trial will not ~ompromise equality between the parties or 
render the trial unjust. As the Appeals Chamber noted in Karemera el a/., taking judicial 
notice of a fact of common knowledge- even one that i~ an element of an offence-

does not !essen the Prosecutor's burden of proof or violate the procedural righL< of the 
Accused. Rather, it provides an alternative way that the bunJen can be satisfied. 
nbviating the necesslly to intmduce evidence documenting what is already common 
knowledge" 

The Prosecution must still introduce evidence demonstrating the specific events alleged in the 
Indictment and show that the conduct and mental state of the Accused specifically makes him 
culpable of the charges against him. 

FOR THE ABOVE REASONS, THE CHAMBER 

TAKES JUDICIAL NOTICE of facts (i), (iii). (iv), and (vi) a\xlve With regard to (ii), 
judicial notice is taken of th~ fact that "Between 6 April ao.d 17 July 1994, citizens native to 
Rwanda identified as Hutus, Tutsis and Twas were protected groups falling within the scope 
of the Genocide Convention of !948". In respect of (iv), judicial notice is taken that 
··Between 6 April and 17 July 1994, there was a non-international armed conflict in Rwanda". 

Arusha, 22 February 2008 

Erik M0sc 
Presiding Judge 

'' Kar>!mera Appeal< Ch•mber 
" Indictment. filed 21 July 200;';·, "'''"'.< 
"Katcmera Appeal> Chan>b<r L 

Jai Ram Reddy 
Judge 
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