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Decision on Joseph Nzirorera's Scvenicenth Notice of Disclopure Viglations and 20 February 2008
Motton for Remedial and Punitive Measyres

INTRODUCTION

1. During the current proceedings, Joseph Nzirorera has requested on different occasions
the Prosecutor to disclose any information on interviews with Prosecution Witnesses AXA
and BDW by investigators from the Office of the Prosecutor (“OTP™).' The Prosccutor
responded that such information could not be found.? However, on 4 December 2007, afler
Witness BD'W had already testified in-chicf before the Chamber, the Prosecutor disclosed an
investigatot’s note fom a previous interview with this witness (“BDW Intervicw Nme").’
The Chamber decided to postpone the cross-examination of BDW unitil the commencement
of next session, scheduled on 10 March 2008, Gn ¥ December 2007, while Prosecution
Witness AXA had already testified, the Prosecutor filed a Confidential Notice under Rule 67
{D) of the Rules of Procedure and Evidence (“Rules™) disclosing an investigater note from a

previous interview with AXA ("AXA Interview Note").*

2. On 10 December 2007, Joseph Nzirorera filed his seventeenth notice of disclosure
violations® moving the Chambet: 1) to find that the Prosecutor has violated Rules 66 [A}ii)
and 68 of the Rules by the late disclosure of the two interview notes.® and 23 as remodial and
punitive measures, lo exclude the testimony of the two wilnesses, to sanction the Prosecutor

pursuant 1o Rule 46 (A) for mistepresentations to the Chamber and to order the Prasecuter to

have all present and former investigators search their records.’

3. In his Response, filed confidentially, the Prosecutor’ opposes the request for

exclusion of evidence and for sanetions.

4, In his reply, Joseph Nzirorera moves the Chamber 1o require the Prosecutor’s

Responsc to be filed publicly.”

' Joseph Mzirorcrz asked Troial Artocneys [2in Morley and Don Webster to produce information: at the

meeting on 10 October 2007, in cour on 22 MNavember 2007 {see Transcripts of 22 Movember 2007, p. 18), a1

the stalus conference on 5 Trecember 2007,

! T, 22 Moventher 2007, p. 16-17,

i T. 4 December 2007, p. 22.

' Confidential Rule §7{D} Hetice and Disclosure of Unsigned Memomnda conceming AXA, filed on 7
December 2007

: Seventeenth Nolice of Role 66{A)i) Violation and Motion for Remedial and Punitive Measures —

Winesses AXA and BDW, filed on 10 December 2007 {*Toseph Mzirorera’s Motion™).

. Juseph Nzirorera's Motion, paras. 17, 24 and 35,

7 Joseph Nzirarera’s Motion, para. 34.

: Confidential Prosccuter's Response o Joseph Nzirorera's | 7™ Notice of Rule 66&{4){ii) Violations -
AXA and BDW, filed on 18 December 2007,

d Reply Brief; Seventeenth Molice of Bule S8(A)N) Viclatwn and Matien for Remnedial and Punilive
Measurcs — Wimesses AXA and BOW, filed on 20 December 20807 {*Joseph Nzirorera’s Reply Brief™}, paras.
1-3.

The Proseenior v Edowand Karemera, Mathicy Nerimpatse ond Joseph Mrivarera, Case Mo, JUTR-D8-44-T 0 Q%
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Decision on Joscph NWzirorera's Sevemteenth Motice of Disclosure Violations and 20 February 2008
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DELIBERATIONS

Preliminary issues

5 In a separate motion, lhe Prosecutor requesied an additional day o respond to
Nzirorera's Motion.'? He explained that ke needed to conduct further searches in order to be
able to confirm information in his response and that he was challenged by dysfunctional

computers in aceessing this information.!’

6. The Chamber considers that, in light of the issues raised by Joseph Nzirorera and to
allow Lhe Prosecutor to clanfy his position as to the information requested, it is in the
interests of jusiice to allow the Prosecutor an extension of time. The Chamber furlher finds
that one additional day granted to the Prosecutor cannot prejudice the Accused in the present
instance, considenng moresvet that Joseph Nzirorera did not oppose the molion. The

Chamber will Lherefore constder the Prasecutor’s Response.

7. As to the 1ssue of conhdentiality, the Chamber considers thal, conlrary to what is
argued by Joseph Nzirorera,'” the Prosecutor’s Response reveals the identity of a protected
Prosecution Witness."” Filing the Proseculor’s Response as a public dovurnent would be
contrary to the protective measures ordercd by the Chamber and may affect the security and

safety of thc witness. Joseph Nzirorera's request in that respect therefore falls 1o be rejected. '

Disclosure obligations

8 Rule 66 (A)ii) provides that the Proseculor shall disclose to the Defence, “[n]o later

than 60 days hefore the dale set for trial, copies of slatements of ali witnesses whem the

1 Frosecution Reguest for Additional Time 10 Respond — Mzirorera's 7" Naotice of Violation af Rule

eS(AY i), filed on 17 Trecember 2007,

1" Ihid , para.3.

Joseph Nzirorera®s Reply Briel|, para. 3,

See Prosecutor’s Response, paras, 13, 26, 48.

Prosecutor v. Karemera e al., Case No, ICTRE-98-44.-T, Confidential Decision an the Prosecution's
Motion to be Relieved of the ehligation to Disclose the Identities of certain Witmesses (TC), 2 November 2007,
para. 1l; Prosecttor v. Pauline Myframasuhukn and Arsene Shalom Mtahobafi. Case Mo. ICTR-98-42-T,
Decision on the Prosecuror’s Exiremely Confidential Motion — under seal — in Kesponse to the Motion of
Arsene Shalom Miahobali on the Disclosure of the ldentity and Will say Slatements of Witnesses (1), 23
august 2005, para. |1; Prosecuior v. Simeon Nchamihige, Case Mo, ICTE-2001-63-T, Dccision on Defence
molion &n Conlernpt of Court and Reconsideration of Protective Measures for Defence Wimesses (TC), 10
August 2007, para. 3.

The Prosecutor v. Fdouard Karemera, Maghieu Nytrumpiatte and Joseph Wrirorera, Case No. ICTR-98-44-T RNy
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Prosecution intends to call to testify at trial”,'"” whereas Rule 68 (A) provides that “f{t]he
Prosecutor shall, as soon as practicable, disclose to the Defence any matenal, which tn the
actual knowledge of the Prosecutor may suggest the innocence or miligate the guilt of the

accused or affeet the credibility of the Prosecution evidence™.'®

g. The Proseculor concedes that the interview notes contain witness statements pursaant
to Rule 66 (A)ii)."” While asserting that the Prosecution team on the casc had not been able
to locate the notes which were privately held by the investigator and thus never [iled in the
QTP database, the Prosecutor does concede that because the prevailing jurisprudence ireats
the OOTP as indivisible, the Prosecution has therefore breached its obhgation under Rule 66

(AXu) to disclose the two interview notes. ?

10,  Accordingly, the Chamber finds that the Prosecution has breached s disclosurc

obligations under Rule 66 (A)(ii) in relation 1o the two interview notes.

11.  Joseph Nzirorera submits that the Chamber should also find ihat the late disclosure of
the two interview notes amounts 1o a violation of Rule 68 (A), as there are severul
inconsistencies belween the AXA Interview Note as well as the BD'W Interview Notc and the

trial testimony of the two Witnesses.'”

12. Having found that the interview notes should have already been disclosed pursuant 10
Rule 66 {A)ii) sixty (60) days prior to the commencement of the trial, the Chamber finds

Joseph Nzirorera's submission concerning Rule 68 {A) moot and wili deal with possible

13 Prosecutar v. Kayishema, Casc No ICTR-95-1-T, Decision on preliminary matien filed by Defence

{TC), 6 Movember 1996, fJCTR Report 1995-1%97, pp. 298-300; Prosecutor v. Semanrza, Casc Mo ICTR-97-20-1,
Drecision on Semanza's Motion for Subpoenas, Depesitions and Disclosure {TC), 20 Ocwober 2000, TR Repori
2004, p. 2384 and seq., para. 38; Koremera et al., Decision on the Delence Motification of Failure to Comply
with Trial Chamber Order and Motion for Femedial Measures {TC), 20 Ociober 2003, paras. 3 and 9,
Prosecutor v. Mipitegeka, Case No, 1CTR-96-14-A, Tudgment {AC) [“Miyitegeka Appesls Tudgment™), 9 July
2004, para, 35, Mivitepeka Appeals Judgment para. 35.35; Diecision on Joseph Wzirorera™s Motion on Motice of
Viglation of Bule 66 {A)ii) for Wimesses ALZ and AMC, and for Remedial and Punitive Measureg, 11 JTuly
2006 para. 6.
H Prosecutor v Fligrer Mivitegeka, Case No. ICTR-96-14-R, Decision on the Prosecutor’s Moficn Lo
Move for Decision on MWiyitegeka's Requests for Review Pumuant fo Rules 120 and 121 and the Defence
Extremely Urpent Motion Pursuant to (i} Bule 116 for Extension of Time Limit, {ii) Rule 68 (A}, (B} and {E} far
Dsclosure of Exculpatory Evidence Both of (be Rults of Procedure and Evidence of the [nternational Criminal
Tribunal for Rwanda and (iii) Response to Prosecutor's Motion ef 15 August 2005 seeking 2 Decision, in the
Absence of Any Legal Submissions from the Applicant (AC), 28 Scptember 2005, p. 7 {“Miyitegeka Appeals
Chember Drecision™); Karemerz ef af, Decision on Jeseph Meirorera's Interlocutory Appeal {AC), 28 April
20046, para. 16; Frosecutor v. Maser Ovic, Case No. IT-03-68-T, Decision on ongoing complainls about
rosecutarial non-compliance with rale 68 of the rules, 13 December 2005, para. 20.
! Prosocuotor's Response, para. 11,
18 fbid., para, 42,
1% Juseph Nzirorera's Motion, paras, 17, 24, 35,

The Prosecutor v. Edouard Karemera, Mathiou Newumpatse ond foreph Meirorera, Case No. ICTR-98-44.T 4.9 9‘%/
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Decirion on Joseph Nrirorera's Seventecath MNotice of Disclosure Violawions end 20 Fehriary 2008
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inconsistencies between the interview notes and the Withesses' trial testimony in connection
wilh the issue on whether Joseph Nzirorera has suffered matenal prejudice as a result of the

late disclosures.
Are remedial measures warranted?

13, Articles 20 and 21 of the Statute provide that the Chamber must ensure the fair and
expeditious conduet of (he trial which includes the right of an accused to have sufficient time
prior to the testimony of a prosccution witness to be able to adequately prepare for cross

examination of that wimess, ™

14. However, the fact that matenal relevant for the Defence has not been disclosed in a
timely manner docs not always create prejudice to the accused.” It is for laspeh Nzirorera to

demonstrate that he has suffered material prejudice as a result of the late disclosure. ™

15.  Joseph Nzirorera argues that he bas indeed suffered matenal prejudice due to the late
disclosure of the interview notes because he has been impeded in his preparation for the
cross-examination of AXA > He submits that he has been prevented from confronting the
witness with inconsistencics between the interview note and what the witness testificd about
when he was examined-in-chief including key aspects of his testimony not contained in the
note and from exploring matters addressed in the interview note, but not addressed during his
examination in court”* He furher points out that BDW, according o the nole of his
interview, (1) stated that he did not know anything about Edoward Karemera’s activities in
1994, which totally contradicts his testimony and (2) referred to AXA, which implies a

connection between the two Witnesses.?

16,  Therefore, Joseph Nzirorera submits that the testimony of AXA and BD'W should be
excluded in order to remedy the prejudice he has sulfered and — in light of the Prosecution’s
repeated lack of diligence in its exercise of ifs disclosure obligations and its

misrepresenlations 10 the Chamber that the mnterview notes did not exist — in order to deter

[ m Prosecuior v. Popovic ot al, Case No. [T-05-88-T, Deciston on Hikohic's Maotion for Disclosure

Pursuant ta Rules 65ter and &6 {TC), 30 Janvary 2007 . 3.

! Prosecuror v Juvernal Kafelijell, Case No. ICTR-58-44A-A Judgement {AC), 23 May 2005, para. 262
{“If the Defence satisfies the Tribunal that the Prosecution has failed to comply with its Rule 68 chiigations,
then the Tribunal must examine whether the Defence has been prejudiced by that failece belote considering
whethcr a temedy i5 appropriate.”, Mivitepeka Appeals Chamber Decigion, p. 7.

* MWivitereka Appeals Chamber Decision, p. 7.
Joseph Nawrorerz's Motion, pata, 17

i ot

i Iogeph Nrirprera’s Motion, para, 14,

The Prosecutor v Edonard Kavemera, Mathion Ngirumpatse and Joseph Neirorerd, Case No, ICTR-95-44-T 519 l\&}/
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future violations.™ Joseph Nzirorerz moreover submits that, to ensure that all the matenal
with regard to all witnesses i1s submitied 1o Lhe Defence, the QTP should contaet all present
and former investigators to search records of all the witnesses that testified in the case and
produce potential notes that would not have been disclosed yet.”’ The Prosecutor agreed to

- 18
undertake such a review.,

17 The Prosecutor dispules that Joseph Nzirorera has suflered matenal prejudice as
AXA’s statement according to the inlerview note does not differ from his later signed
statement that was timely diselosed ™ Further, the Prosecotor asscris, as defailed below, that
the OTP, at the request of Joseph Nzirorera, did make diligent searches without finding the

].ZH}

material.” Therefore, the Chamber is of the view that the Prosecutor’s represcntations to it

were made in pood falh,

18. As to the AXA Imerview Nole, the Chamber observes that the Prosecution did
disclose in a timely manner the witness' signed stalement, dated 14 March 20605, and that
there appear 10 be no discrepancies of any matenal relevance between the signed stalement
and the previous interview note, Thus the late disclosure of the AXA Inlerview Nole could
not have aflected Joscph Mzirorera’s ability to conduct relevant rescarch for AXA's cross-
examination. Joseph Nzirorera has therefore not demonstrated that he has sulfercd malernial

prejudice because of the late disclosure of the AXA Interview Note.

19.  As regards the BDW Inlerview WNote, he Chamber observes that the fact that BDW
did not have any information on Edouard Karemera’s activities in 1994 could net have given
Joseph Mzirorera a basis for further investigations. Conversely, knowing that BDW had
referred (0 AXA would likely have prompted Joseph Nzivorera to Investigate thc possible
commeclion between the two Wilnesses and to put questions to them on this issue duning
cross-exammnation. Therefore, Joseph Nzirorera has suiffersd some prejudice in relation te

both Witnesses due o the late disclosure of the BDW Interview Mote.

20 Howcever, the Charmnber recails that the exclusion of evidence 15 an extreme remedy,

which should not be considered but in rare cases, where ather reasonable remadies are nol

15

Joseph Wzirorera's Motion, para. 29.
13

Jozeph Mzirorera's Motion, para, 30.

1-3 Prosecutor’s Reponse, para, 43,
# Prosecuter's Respunse, pata. 34,
i . PFrosecuter's Responze, para. 37,

The Prosecutor v. Edouard Keremera, Marhieu Ngrumpomse and Josepk Nzirorera, Case Mo, ICTR-98-44-T &' i g
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Decision on Joteph Nzirarera’s Sevemicenth MNotice of Discloguwre Violarions and 20 February 2008
Mutivn for Remedial and Punitive Measures

applicable.’' The Chamber recalls in relation to AXA that the Defence, upon showing good
cause, may request thal he be recalled for further cross-examination and that his Interview
Note be admitted into evidence. The Chamber also recalls in relation to BDW thal the
Chamber has alrcady postponed his cross-examination, thus granting the Defence more than
three months to investigate the possible connections between the ™wo Witnesses and preparc
the cross-examination of BDW. The Chamber therefore, despite the regrettable conduct of the
Prosecution in this conlext, does not find it justfied to exclude the testimony of the two

Wilnesses. As such, Joseph Nzirorera's request falls to be rejected.
Are disciplinary measures against the Prosecutor warranted?

21.  Under Rule 46 (A), a Chamber may, aller a warmning, impose sancticns against a
Counsel if, in its opinion, his conduct obstructs the proceedings or is otherwise contrary to

the interests of justice,

22 In the Krstic case, the Appeals Chamber did not impose a disciplinary sanction for the
Prosccution's late disclosure of Rule 68 matenal on the grounds that no matenal prejudice
had been shown end that it could not establish whether the Prosecution had deliberately
breached his oblipations.”* However, the Chamber has previously stated that disciplinary
sanctions, where appropriate, can be applied even if ne material prejudice and/or deliberate
breach of the Prosccution’s obligations have been established, as lony as the case
demonsirates a paliemn of continuous lack of diligence in the exercise of the Prosecution's
disclosure obligations which amounts to obstructing the proceedings or 15 contrery 1o the

interests of justice.”

23.  Joseph Nzirorcra moves the Chamber to sanclion Trial Attommeys Iain Morley and
Don Webster for their misrepresentations to the Chamber that the matenal sought despite

allcged diligent searches could not be found ™

" Karemern ot af,, Decision on Defence Mation for Exclusion of Winess Gk's Testimony or for Request

for Cooperation fram Govemment of BEwanda - Articles 20 and 2§ of the Satule; Rules §6 and 98 of the Rules
of Frocedure and Evidence, 27 Novermnber 2004, para. 3; Karemerg ef af,, Decizion on Delence Oral Motons for
Exclusion of XBM s Tectimeny, for Sanctions Against Lhe Prosecution and Exclusion of Evidence Outside the
Scope of the Indictment (TCY, 19 October 2006, Karemera 2t al., Decision on Prosecutor’s Notice of Delay in
Filing Expert Repart of Professor Andedé Guicahaoua; Defence Motion to Exclude the Wimess' Teshimeny, and
Trial Chamber's Order 1o Show Cause {TC), 1 February 2006, para. 11; Karemerd ef of , Decizion on Defence
Motions to Exclude Testmony of Professor André Guichaoua (TCY, 20 Apnl 2008, para, 8

2 Prosecuior v. Rudistav Erstic, Case No, IT-93-33-A, Judgement (AC), 19 April 2004, paras. 153 and 214

* Karemera e al., Decision on DPefence Motion for Disclasure of RPF Material and {or Sanctions Apainst the
Prosecution - Rule 88 of the Rules of Provedure and Bvidence; 19 October 2006, paras. 146 - 17

" Joseph Mzirorera’s Moliow, para, 32; Joseph Nzitorera's Reply Brief, paras. 13.27.

=iy
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Decizion on foteph Nzivorera's Seventesnth Notice of Disclosure Viofations and 20 February 2008
Motion for Xemedial and Punitive Meacures

24, The Prosecutor opposes the request asserting that upon the request from Joseph
Nzirorera for the material scught it did search the OTP database without any result.*’
Moreover, upen Joseph Nzirorera's further request, he did contact the OTP investigators in
Kigali for any material that might not have been filed, but was informed that the Kigali log on
the first contact with AXA and BDW indicated only that the witnesscs would be interviewed
at a later time, but that there was nothing of substance.”® Moreaver, when requested to detail
its searches, the Prosecution contacted the melevant investigator, who had lefl his service, and
revealed that the investigator kept the interview notes in question in his personal records

without having filed them.”

25, The Chamber finds that in the present instance the Prosecutor did take action on
Joseph Nzirorera's request for forther searches of material. The Chamber has no reason to
believe that the Prosecutor has deliberately violated his disclosure obligations. The fact that
the first searches did nat produce the matenal sought reveals a flaw in the orgamisation of the
OTP and its filing system, which cannot be attibuled to Trial Attormeys [zin Morley and Don
Webster in panicular. The Chamber, therefore, does not find sufficient grounds to 1ake
disciplinary measures. However, the Chamber expresses its disappreval of the organisation of
the Prosecutor and strongly recommends that the Prosecutor improves its management of

disclosure in this case.

FOR THESE REASONS, THE CHAMBER

L GRANTS Joseph Neirorera's Motion in part, [inding that the material in question was

nol disclosed in a timely manner pursvant to Rules 66 {A)ii);

11 ORDERS the Prosecution to contact all ils present and former investigators who have
been in contact with the 28 witnesses who have testified in this case, to request them to
provide all malenal conceming those witmesses which has not previously been disclosed, and

for the Prosecutor 1o in turn immediately disclosure this all such malenal 1o the defence;

Proscoetor's Response, pars. 9,
Prosecutor's Response, para. 23
I'resecutor's Responsc, para, 25,

The Prosecuior v Edouard Karemera, Marhien MNyrumpdise and Joseph Nzirorera, Case Mo, ITTR-98-44-T Bfe g% /
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Decizion on Joseph Nrirorera's Sevemieenth Notice af Disclosure Violations amd 20 February 2008
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ITI. ORDERS ihe Prosecutor to submil a detailed report on s research fo the Chamber
and the Parlics as soon as possible no later than 10 March 2008; and,

IV, DENIES Joseph Nzirorera’s Motion in all other respects.

Arusha, 20 February 2008, done in English.

With the mﬁrz{nd o j /

ﬂ// behalf of L '
Dermfiis C. M. Byron Gberdao Gustave Kam ‘u’aﬁens M’_\\-—r

Presiding Judge Judge Judge
{abscnt at the time of the

signature)
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