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INTRODUCTION
1, The seventh trial sessian in this case is scheduled o begin on 10 March 2008, with the

opening ot the Defende case.’ The Defence for Karemera will be the first to call witnesses.?

2. On 2% Januah’ 2008, the Defence for Nzirorera moved the Chamber o issuc g
subpoena o Léon Mugesera and allow him 10 (estify by video-link . Though not opposing the
issuance of the subpoena per se, the Prosecution requests that Léen Mugesera be heard in

Arusha”?

1. On 28 Janvary 2008, the Defence for Nzirorera also moved the Chamber to issue 2
subpoena o the President of Rwanda, Paul Kagame, directing him (o submit 1o an interview *
The Prosecution opposcs the motion, arguwing that the Presideni’s testimony on the
assassinations of President Habyarimana, Emmanuel Gapyisi, and Félicien Gambuef is
irrclevant to and unnccessary for the Defence casc.” The Defence for Nzirorera replics that
while the President Kagame's teslimony may oot be determinative of whether the Accused

are guilty of the charges in the indictment, it is corainly relevant and necessary.’

DELIBERATIONS
Applicable I aw

+. Under Rule $4 of 1he Rules of Procedure and Cvidenge (*Rules™), a Trial Chamber
may issue such subppenas as may be necessary for the purposes of an investigation or for the
preparation or conduet of the wial. When moving the Chamber to do so, the requesting parry
must demonstrale thal: {1) reasonable attempts to obtain the voluntary conperation of the

witness have been made; (2) the witness has information which can materially assist the

! The Prusecutor v Edovard Karemers, Mathicu Ngirvempatse wnd Joseph Noivovere {"Roremera of
d 7Y, Case Mo, JCTR-98-44, [Heision relative § o requéte d Cdoeard Karemera en poorogation de délai poor
SoMmetLre Les infonnations o1 documents roguis par U Article 73 e dy Réglement (TOC), 18 Jonwary 2003

- Koremera e of, Scheduling Order (15C), 7 December 2007,

i Joseph Npirereras Motion for Subpocns w Léon Mugesery, Nled 25 Janugey 2008 {“Neirorers®s
slogesera Motion™).

g Progecutor s Rasponse 1o Joseph Mrironers®s Motion tor Subpoena to 1.éon Mugesera, (ed 3 January
2008 {-Prosueutorts Mugeserd Response’™).

¢ Josepl Nyirorgra's Muotion for Subpocnn 100 President Paw]l Kagame, Oled 238 Jamary 2004
W airorera’s Kagrme Motion ™,

F Prosecutor’s Hgspanse w daseph Nzirovera’s Motion for Subpoeha 1o President Paul Kapgame, filed 4
Felymeary 2008 Prosecptor's Kagame Response™)

! Feeply Bricf: Jupeph Mzirorers®s ploton for Subpoena w President Paul Kagame, filed 7 February 2MHIR
[*Barorers s Kagame Reply ™)
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applicant in respect ol clearly identified issues relevant to the trial; and (3} the witness’

1estimony is necessary and appropriate for the conduct and Fairness of the trial.”

i The Trial Chamber is vested with diseretion in determining whether the applicant
succeeded in makingithe tequired showing, this diseretion being necessary to ensure that the
compulsive and coergive mechanism of the subpoeny is not abused.” The wse of subpoenas as
a judicial power to camne must be balanced with the need to serve the overall interests ol the

criminal process,'

Mueotion to Subpoena i.[.éun Mugesera

f. In the prcscnti casc, the Defence lor Nzimorera submiits that on 3 January 2008, he met
with Léon Mugescrain Québec City, Canada, for approsimalely seven hours. The Defence
for Nzitorera provides a detailed account of the imformation oblained during the interview,
their relevance to isgues in Joseph Nzirorera™s trial, and Léon Mugesera's refusal to testify
befare the Tribunal. The Prosccution ohjects to the Defence for Nzirorera having submitted a

personal declaration to ihis ¢ffect in lisu of a declaration by Léon Mugesera himself.

7. The Trniai Chambers of the Tribunat have previously gccepted swom atfidavits from
defence counse] whare no other means of relaying infomation oblained Itom a wilness or
demonstrating that a witngss refuses to testify was available.'! While it is ideal to have morc
objective forms of demonstration, such as copies of letters or emails (as provided by the
Defence for Neirorgra in its motion to subpocna President Kagame) or signed witness

stalzments. the Chamber recognizes that this is nol always possible,

t Sve 0.8 Karemdra o f - Degision on the Defeace Motion for liseaney ol Subpuena to Wilness T41C)

3 Februury 2006, pare, 4 The Frovecmor v Jloys Simba. Case Moo 1WA =T6-1. Decision on the Defence
Fequest for 2 Subpocnd for Winess SEIE (1T 7 Yebruary 2005, paa. 3; Ve Prosecuior v Fhdoneste
Adgorord, Craes Kabiligl Afavs Neabobnze, Anatole Noegivameg (“Bagosora et ol 7L Case Mo, IUTR-08-41-
T. Mecision i Riguest for Subpoena of Blajor General Yaache and Cooperation of the Hepublic of Ghana (TC)
23 June 2004, pars. 4 The Prosecafor v feldovie, Case Moo FE-D038-ARTI, Decision on the Tsspange of
Subpoenas (ACE 21 June 2004, para. 7 {CFlalilovic Deeision ™),

* Halilovic decidion, pare. 6, The Prosecior v Casionr fSizimongn, Jusiie Mugenzi Adedmiz O Riment
Bivamumpaka, Prosper Mugiraaesa (“Hiziemngn of al ") Case Moo ICTR-99-50-T, {kecision on Jérdme-
Clément Picamumpaka’s Regquest fur o Subpoena (TC) duted 26 September 2007, para. 4 ("Blsimungu
Lrevision™); e Prosecigter v Afifesevic, Cute Moo [T=02-54-T, Theciston oo Assigned Counsel Application fur
Tonereiew amel Testimany of Tony Tair and Gerhard Schrisder (1O, 9 Decembrer 2005, para. 33 ("Milusevic
Decision™) : Fagosord o af . Decision on Request For 2 Subpoena Tor Major Leegues Bio (TC) 14 Tuly 26
]'r_.‘ll'a:. 2 (“Bupgion: Pecinion™}

i Halilovic Decision, ram. 140,

' Sec ey fisiamgene er of | Deeixion an Prosper Mugitanera's Request for a Subpoena (T(7), 23 January
2008; see also Bivimongu Ledision,
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3 The Nefence for Nzirorera declares “under penalty of perjury™'?

that L.éon Muygescra
was asked if he would testily at Joseph Nzirorcra's trigl, and that he refused to do so becanse
he believes the Tribunai to be an fllegitimate court. The Defence for Nzirorera only shows
that il attempted oned 1o persuade [L.éon Mugesera to come to testily. The Chamber Finds that

this is not sullicient 1o conclude that all reasonable amempls have been made.

9. Although the Chamber is satisfied that the estimony of Léon Muogesera could
materially assist Jcs:-:eI[ph Nzirerera in the presentation of his defence in connection with the
issues set out in his|Motion," the Chamber is not satisfied that Nzirorera has adequately
shown that all rezsopable steps have been taken to oblain the voluntary cooperation of the

witness.,

11, Given that the subpoena is requested for 2 December 2008, the Chamber finds thar
the Defence for Nzirdrera has ample time to make additional reasonable efforts to gain Léon

Mugesera's veluntary cooperation,

1. The motion for subpoena 1o Léon Mugesera falls to be rejected. The reguest for

video-link testimony is therelore moot.

Metion io Subpoena President Panl Kagawe

12, The Defence for Nairorera provides a detailed account of the elfons it has made to
obtain President Kagame's voluntary cooperation.' Annex “A” of the Motien is & copy of a
fetter sent on 2 September 2003 requesting that President Kagame testify aboul Rwandan
Patrictic Front (“RPF} activities leading up to and including the assassination of President
1labyarimana. Accotding to the Defence for Nzirorera, a response to this letter was never
received. Annex "‘B‘!' of the Motion is a copy of a letter sent aver four years Jaler mequesting
10 meet with Presiddnt Kagame, This tequest was formally refused by the Rwandan Ministry
of Justice in & letter dated 25 Janvary 2003, a copy of which is provided at Annex “C™ oi the
motion, Based on this. the Chamber finds that the Defence for Nzirorera has demonstraicd

that it has made reaspnable altempts te oblain the voluntary cooperation of the witness.

= wrirorers’s Mupesern Motion, Anex “AT

" Juscph Meiroroen explaing thal he expects Leéon Mugesera™s iestimony Lt direclly contradict the
wstinuny ol Prosecution Witnesses 78, LB, AWD, and GO on the following issues: an alleged mecting with
Léon Mugesera, Josoph Nedrerery, and others st Buwtord camp fo plan the Toesi extermination; [éon
Mugesera's epecches and atlendance at MRND meetings and ralliew whether MRMND afficials helpod Léon
Mugesiea hide and fge Rwanda: [don Mugeserg's alleged membership of 4 secret orgamization; ldon
Huguera s parlici putiod Woa plin 1o esferminace the Tutsi.

Nebrorcra’s Kagame Moo, paras. 10- 13 and Aonexes A7, B and 07

Prasecnter v Edoward Eaemera, Meathion Ngirmpaise and Juseph Noworprs, Caze No, [CTRAS-14-T - 6
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13, In considering whether the prospective testimony will maleriatly assist the applicant,

it is not entugh that the infermation requested may be “helpful or convenicent” for one of the
paries: it must be of subsuaniial ar considerable assistance 10 the Accused in relation to a
clearly identified issué that is relevant to the trial.’ In this repard, the Chamber must consider
the specificity with which the prospective testimony is identified and whether the information

Tie

can b obained by olher means. ™™ The requesting pamy must also demonstrate a reasonable

basis for the belief that the prospective witness is likely 1o give the information ﬂuught.”

14, The Delence for Nzirarera submits that the Prosecution’s case has included evidence
that the MRND wagq responsible for the assassinations of MDE Party Leader Emimanuel
Gapyisi and PSI? Pqriy Leader Félicien Gatabarl, amd that thic Indicuncnl against Joseph
Nrirorera makes specific mention of the assassination of Mresident 1abyarimana, alleging
that immediately aflec that assassination, the Accused moved 1 exeeute the destruction of
Rwanda's Tutsi population. The Defence for Naororera argues that evidence that the RPF was
responsible for these political assassinations would be relevant (o refuie such evidence and
the allegation that these acts were pant of Joseph Nzirorera™s joint criminal enterprise te
desttoy the Tutsi. The Defence for Nzirorera also argues that il kaows of no person other than

President Kagame who can provide direst and vonclusive evidence on these issues."

15, The Indictment docs not allepe that the Accused were responsible for the
assassinations of Cmmanucl Gapyisi, Félicien Gatabazi or President labyarimuna. The
question of who 15 esponsible for those assassinations is not a clearly delined issuc in this
case, Funher, as this. Chamber has already indicated, proof of possible RPF responsibility for
the assassination of President Habyarimana will not impact on the lisbility of the Accused for
the crimes for which they have been indicted,'” ‘Therefore, evidence that the ussassinations of
President Habyarimgna, Emmanucl Gapyisi and Félicicn Gatabagi were commired by 1he

RIF will noe matcri:1|l}-' assist the Defenee in this case,

16,  The motion to subpoena President Pau] Kagame therefore falls to be rejected.

' Biviounguy Prision, para. 5 Milosevie Becistan, para, 39 Bagosera Decision, pama. I [he
Prosecuper v Moeie, Case Mo, TI935-11, Decision an the Prosecution’'s Additionad Filing Cancerning 3 June
2005 Prosecution Sotion fur Subpoena (10C], 16 Seplember 2003, para. 12

& ifalilonic Decigivm, paras, 7 Wiximuongu ireeision, pare.S. Milosevic Decision. paras, 36 & 4t
Bagesora Vesision, para 2.

" flalifosic Decigion, petrd. 6.

3 Mrictwera's Kagame Reply, para. 16

f Koremeru vf af, Ivision relative 4 lu requéte de Joseph Mrimorera zux (ins 4 ablenir la coopération du
gouvernement frangais (10, 23 Febrwsry 2005,

Proseentor v fodurerd Karemerva, Mathice Ngwumpotse und Joscph Nzivorera, Case No \CTR-95-44.T 56
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FOR THESE REASONS, THE CHAMBER

DEN ES both Motions in theit entirery.

Arus a, 19 February 2008, donc in English.
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! 4 i With the ponsent and on
[ behalf of :A
Jennis'C, WL Byron Gherdao Gustave Kam Yaeh Toensqn
Pregiding Judge Judge Judge

{Absent during signature)

[Seal of tiie Teibunal |
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