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11\TRODUCTIO~ 

!. The scvcmh 1rfial session in this case i, scheduled w begin on JO Mardi 2008. wi1)1 1hc 

opening of the Dcfcnqe case. 1 The [kfoncc for Karcmera will be the first to call wilncs.,cs.' 

2. On 25 Januaty 2008. the Defence for Nzirorcra moved the Chamber co issue a 

subpoena to Lfon \1ljgcscra and allow him to testily by video-link.' Though not opposing the 

i,suance of the ,ubp1Jena per se, the Prosecution requests that [.ton Mugcscra be heard in 

Arnsha._, 

3. On 28 fanuari,· 2008. the Dct"ence for NLimrera also moved the Chamber to 1,;1w a 

subr,oena 10 the Prcsil:lem of Rwanda, Paul Kagame, directing him lo submit rn an interview.' 

"Jhe Pru,ecution of1p<1scs 1hc motion, arguing lhat 1hc President's testimony on the 

assassinations of President Habyarimana, Emmanuel Gapy;,i, and Felicien Gatab11.'"i is 

irrelevant to and utu1cccssary for the Defence case." The Defonce for 1',.irorcra replies that 

while tile President tagame's !cstimony ma) not b~ dctcrmiraarjn, of wliethcr rhc Accused 

arc guilty of !he charj;e.s in the indictment. it is certainly relevant and nece>Sal'}. 7 

DF:LIBERATIOI\S 

Applicable l.llw 

.J. Under Role j4 nf 1hc Ruks nf Procedure and Evidence ('·Rules"), a Trial Chamber 

may issue ,uch subp(lenas as may be necessary for the purposes of an investigation or for the 

preparation or cond~c\ of the trial. \Vhen mo,·ing the Chamher to do so, the requesting party 

mus\ demonstrate t11at (l) reasonable attempts to obtain the voluntary cooperation of the 

wilncs.s ha,·e been made; (2) the witness has mfonnation which can materially assist \he 

The Pmscrnto, , fdn~"rd Kae<·mera. Math1ea, ,\'gr,"mf'/JISC und Jo,,eph 1\"ciro,~m (··;:,.mnt,a Cl 
o/'"), (' "-" Ko, IC lll-93-44. DCcision cela\<''C ; Is ,-equCle d"i:Juusrd Ka.,,m,~a en pcorogation de d<:lai pour 
:.<>umctlre le, ,nfonna\;u~, ct d,._umcncs rcqub p,r I" ,\rt;dc 7J lcr du RC~lcmcnt (H ). l S J,nuoC) 200~ 
· K,ir,mera;,~/, ~,hcdulrng Onkr(IC). 7 llcocmber W07 

Joseph '.'>lm>rora·, ~fo""" for Subpocn• w Lfon .\Jugesoro, JileJ 25 J:.trna,y 2MX r•~',korera'; 
~lug, . ...,., .\fo\lon") 

Prnsecutor·., Rospo11sc to Joseph ;,,;,;rorcrn', Motion foe <;ubpo,na WI.Con Mugoscra. filed J(J ,1,ou,n 
l{)(JH f'"l'w,ccuto,'s ~lui,escffi lkspo11...,"). 
' Jo,orl> '.\mor1<a', \lut«,o tor ~uhpocoa ,o l'ro,idcol PJul Kagam,. 1;1cd !H Jam,ar,· !008 
, .. ,-,,,..,,er,·, Kag•mc ,\fol•()"./, 
' l'ro>ecutor'< K¢<1"'°'" '" Jo,cpl, '-;;_,ro«ra·, ~fot.o,i for Subpoe"' ,o Pre"deol Poul Kagame, folod 4 
r ohrum !U08 ( "l'ro"c~tor', Kagsme R"ro11.,e'"). 
' · Repl)' B,;of. fo,cph :S:,irnms", ~fot,on t(,c Subjx,ena u, Pre,idcnl l',rnl /(;g,mo, lilod 7 FebrO") 211UR 
("N;,rorcra'> K,giame R<:rl) ") 
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! 
applicant in respect of clearly identified issues relevant to the trtal; and (3) the witness' 

1cstimon:, is nccessal}· and appropriate for the conduct and fairness of the trial.' 

5. "lhe Trial Ch~mbcr is vc.sted with dlscretLon in determining whether the applicant 

succeeded in making1the required showing, this discretion being necessary to ensure that the 

crnnpulsive and coerqivc mcc hanism of the subpoena is not abused.• rhc use of subpoenas as 

ajudictal po\\er le> Cdmpd mu.st be balanced with tbe need to serve the overall in1crcsts of the 

criminal process."' 

Molio11 lo Suhpoena1L€un Mugewru 

6. In the prcscntjca\c, the Defence for Nzirorcra submits that on 5 January 2008, he met 

with Lion Mugescra1 in Quebec City, Canada, for approximately seven hours, The Defence 

for Nzirorcrn providts a detailed accounl of the informacion obtained during !he intervic", 

their relevance to is,mcs in Joseph Nzirorcra's trial, and Lfon Mugcsera's refusal to tesllfy 

before the Tnbt1nal. lhc Prosccucion objects to the Defence for Nilmrera ha, ing lllbmittcd a 

~ersonal declarn1ioo to this dfect in lieu of a declaration by Lion ),,fugcscra himself. 

7. Tile frial Chambers of the Tribunal ha\'c previousl} accepted sworn atlidavits from 

defence coun~I where "" other means of relaying infonnation obtained from a witness or 

demonstrating that a witness refuses ln tcstif)' was available." While it is ideal to have more 

objective funns of dcmons1ra1ion, such as copies of lencrs or emails (as provideU by the 

Defence fnr "11.iror¢ra in ,ts moiion 10 subpoena Prcsiclenl Kagamc) or signed witness 

srntcrncn\:,, the Chall)bcr recognizes that this is not always possible. 

s,, cg /:mem4,·o e1a/ _ Dc"<iSLon on th< D,rcnce Mourn, fo, lssu.ncc nfS"bP<,""' 1(, W,tncs, ·1 ( IC) 
3 r,·bruar} 2006, p,1ra, t. 'fh,• /',,;_,,c,,,ro, ,. ,li<l}< Simbo Ca«: ~o. IC l R-Ul-76-L llcciMn on Lho Dcfrnec 
Rc~I""'' ror a Subpocn~ for WL<noss SIii\ (IC), 7 februar; 20115, par.i. 1; T/,e l'rosec,'1or, 1heonesM 
/Jagowra, Gca1i,•" Kaf-i/igi ;1,,.,, .\'raba/.u;c, 1nmaJ,, ,\ceg,,,·,ma·a (""IJ"I!"-'"'" et a/""\. (' asc N<l. IC I R-?g.41. 
r. I),.,_";°" ,m Rc'<jue,t 11:,r Subpoena of Mo Jot Gener,! Y ..,,he und C\,opccaUon nfthc Republic oH;hono (TC), 
l) June 2004, p,ca 4. '/"he' /'10,ecu/or \' 1/al,/o,ic, Case 1'" IJ-UH8·/\l\73. Dc,;;,on "" the l"uance ol 
S"hp<Jcnas (,\C). 21 Juo,• 2004. rm J f'll,liJ.,,ic Dc-.;isi<>n' ), 
' 11,hl<"ic lkc,iio,1 P""- 6: /k l'ro."m,1or r n,,,,.,,r /!1"'"""!(,I, )u.<fln ,\luger>=< )JrJme,CIJm,·m 
8,mmumpalur, /'ra,p<r .1/ugirane:a ("11-=im,mg" er al. "I. Ca<c 'so. ICl R·99-50-'I', Drdsion on JirOmc-
l'IOmcnt lli,amc>mp,k.l's l\cque" for, S<ibpncno (IC). Jsted 26 Septcmhc, 20!17, par, 4 ("lli,nnungu 
D,c;,ion"). / fa• r,01ec,(W ,. \/1/c,,e,,c. C•se ~u IT-0'!-54.-1, lJemion "" /\,.,i~ncd Counsel /\ppl,ca<ion fo, 
hncniow an<I Tc,1im,,.,r of Inn)' 1\1,m and (,erhard 'i<h,i\dor ( ICJ. 9 lkcomber 21100. para .15 ("\H,sc1,c 
IJ,ci,ion"•): fi,,go.w,a ,~al, lkcis,on un R<0<1«ost for a Subp"rn" for Major J,c~ues Bio\ (TC), 14 iulJ 2(){16. 
]"''' 2 ("H,gosm·; D,><i1,oo"), 
'' Hahlu,;, Dcc,<Oon. parn. 10. 

Seo c g. /J,,imun,er< el <1/ , ll<cision o" P,o,per Mugironc,a·s Request for j ~ubpocna (TC J, 2l hnuar; 
,ou~, "" ,,ho 1,i,;m,m!?J l)coi,ion. 
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8. The Defence for Niirorcra d~clarcs "under penalty of perjury"" that LCCln Mugcscra 

was asked if he v.oul41 testify at Joseph Nzirorcra' s trial, and that he refused to do ,o because 

he believe,; tlic 'fribl(Jtal to be an ilkg:itimate co1m. The Defence for Nzirorcra only show., 

that il ancmpted oncd to persuade I.Con Mugcsera to come to testify. The Chamber tinds that 

thi> is not sufficient t</1 conclude that all reasonable attempt.I have been made. 

9 Although the Chamber is satisfied that the 1cs1imony of Loon Muge"'-'ta could 

materially a%is! Josen,h Nzirorcra 1n the presentation of his defence 1n connection v,i1h 1hc 

issues ><Ct out 

11 itnc,s. 

1n hisl'Molinn," the Chamber is not satisfied that N7irorera ha, adcquatcl} 

shown tha! all reas<> ab Jc steps has·e been taken to obtain the ~<>luntary cooperation of the 

W. Given 1hat 1he si,hpoena is requested for 2 December 2008, the Chamber find~ thar 

the Defence for Nzir~rera has ample time to make additional reasonable efforts to gain Leon 

:Vlugcsera 's voluntary u1opcration, 

1 L The motion for subpoena to Leon Mugescra falls to be rejected. The request for 

, idco-lin~ testimony is therdorc moot. 

Morion ti, Subpoe11a Pre,<idem Pa11/ Kagame 

12. ·1 he Ocfc:ncc for Nzirorcra provides a detailed account of lhc efforts il has tnadc to 

obtain President Ka~amc 's voluntary cooperation." Annex .. A" <>f the Motion is a cop~ of a 

letter sent on 2 September 2003 requesting that President Kagamc testify abo"t R"andan 

Patriotic Front ('"RPF") activities leading up to and including the assassination of President 

1 lab,·arimana. Accoiding to the Defence for Nzirorcra, a response to this lcucr was neycr 

recci,cd. Annex ··wl of the )\fotion is a copy of a lcner sent o,·cr fom years later tc9uesting 

10 meel with Prc,id(flt Kagamc. This ,e4ucs1 was fonnall)' rd'used by the Rwandan \!inistr; 

of Justice in a lener dated 25 Ja11uary 2008, a copy of which i> provided at Annex "'C" of the 

motion. Based on this. the Chamber tind.s tllat the Defence for Nzirorcra has demonstrated 

thal it has made rcasonahle altcmpt.s t<> ohtain the voluntary cooperation of the witness. 

l<?irorcea ·, Muge"ta Mnti,m, ,\nnc, "",\--
" Ju"ph N,iro<tto c>plains Iha\ he cxpcc1< l..'<>n ).-\ugc,cra·, testimony Ln di.-.."<-LI) """''"J;c, <he 
,o,timnn, ol"Prnsco"lw~ Witncms 71·. Lil .. ~wD. on~ OOll un ,oc lollov.ing issue,. an alleged mC<tini "''h 
I ion \[ugc,cr.. Josc1'h ;>,cirorcc,. ar>J mhc,s a! Buwtc>ri ,,mp Iv plan 11,, lutS, ,stcrminotio.,, I.con 
Mu~escr,, spcedtcs a~d aucndanc"< a, MR'.--"[) mco1mg, w,d rallie~ "hcthcr \1RNl) otriCLols hclpcJ L«m 
Mugcw, hide and n~ Rw,nJac LCnn Mugc"'rfs allogcd mcml>c.<h1p of a ,ec,et organ11a,i,m· Lfon 
),fog,,e,a , p,rtiupati<>~ to a plan t<> cstmnina<e the ru~" 
" '.rrrnru; , '-'*"""' M°'"'"• par~,. 10-13 and Annese, ",,_ .. ""B"". ,<nd ··c 
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13. In considerin~ whether tlic prosrcctive testimony will mat<:rially assist the applicant, 

it i.s tiot enough that the information requested may be "helpful or convenient" for one or the 

parties: it must be o~ substamial or considerable assistance to the Accused in relation to a 

clearly identified issue that is relevant lo lhc trial." In this regard, 1he Chamber must consider 

the specificity with which the prospective testimony is 1dcmified and whether the information 

can Ix: obtained by other mca11s 1'' I he requcs1ing party must also demonstrate a reasonable 

basis for the beliefth•t the prospective witness is likely lo give lhc information sought." 

14. The ))~fence for Nzirorera submits that the Prosccution·s case has included evidence 

that the \1R'-;D wa~ responsible for the assassinations of \1DR Party Leader Emmanuel 

Gapyisi and P<;D P~rt} Leader Felicien Gatabui. am! rltat lhc lndictmcm agaimt Joseph 

;-.;;irorera makes spct::ific mention of the assassination of President I lab; arimana. alleging 

that immediately afl4r 1hat assa.1sination. the Accused moved to CXCC\Jte the dc1truc1iun of 

Rwanda"s rut.Ii pop>1btion. The Ddcnce for Nzirorcra argues 1hat e,idcnce that the RPF s-as 

respon.sible for these political assassinations would be relevant to refute such evidence and 

the allegation that t~e,c acts were part of Joseph N£irorera·s joint criminal enterprise to 

destroy the ·1 ut5i. The Defence for Nzirorera also argues that it knows ofno person O!her 1han 

President Kagame who can provide direct and conclusive e,·idencc on these issues." 

15. The lndictm~nt docs not allege that the Accused "ere responsible for 1hc 

assassinations of E11r1manuel Gap)·i,i. Felicien Gatabazi or l'residcm llabyarimana. fhc 

question of \\ho is responsible for those assassinations is not a dearly defined issue in this 

case. h1rther. a.s this Chamber has already indicatW. proof of possible Rl'F responsibili!y for 

the assassination of ?residenl llab1arimana will not impact on rhe liability of the Accused for 

the crnncs for \\htch the~ have been indicted. 19 'fhcrcforc. evidence that the assassinalions of 

President Habyarim*na, Emmanuel Gapyisi and rClicien Ga1aba£i were comtnined by the 

Rl'F will not matcri111) assist the Defence in this case. 

16. The motion to subpoena President l'a1Jl Kagame therefore falls to be rejected. 

" Bi:im"ngu !)"''""'"' para s, M,lose>Jc JJcmi"n, rara. J~, n,g,,soro Demion. fl'lr.>. 2· /he 
P,o.<ern/or ,, \/w i,c, G,,c J-/o, t I •'!5- \ I, [kci<ion "" ,he Prn,e<..uti"n's l\dd1tional Vilrns Cancernin~ l Jun< 
21W5 Pro,ccu,iun ~loH<>n I'm Subp<J<n• [ IT). \6 Scpl<:mi>e, 20115. P"j 12. 
" llal,lodc l),;,;,,,.,n. p.ra,, 7c Bt>.1mungu D,,;,,.,n, p,,r,.5. Milosc"c \Jcci,«m. paras. J6 & 40. 

BaiOS<>ra I kc"ion, puc:i. 2 
" llalil01i< [l,,;iiion. fl<'" 6 
" N7ir<mora·, Koiarne Reply. P'" 16 
" Kar<m<rn ,., al., IXmwn relo<L''C O la ,cqu&te de Joseph N,imrcrj ""' r,n, d"nbten" la coof'Cration du 
gou, on>cmon1 frany,u, ('! C"). :!J fobtu,") 2005. 

Prosecutor,, /c,/0111"'/ Ka,emffa .\/at hie" Ng,rumpo/:;e und Joseph V,iror.-ra, Cose '-o. \CTR-98•44• r 5.'6 
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/'au/ I ,game 

FOi-i THESF- REAS01'1;S, THE CHAMBER 

DF.'.', .ES b01h ;'>1olions in their entirety. 

Arns ,a, 19 tebruary 2008, done in English. 
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Gberdao Gustave Kam 

Judge 
(Ab~ent during signature) 
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