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The Pregecuior v. Panline Myiramasuhuko 28 al, Case Mo, JCTR-98-42-T { ’; z[_

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the “Tribunal™),

SITTING as Trial Chamber [i composed of Judges William H. Sekule, Presiding, Arlette
Ramaroson and Solomy Halungi Bossa (the “Chamber");

BEING SEIZED of the “Requéte en modification dz la liste des témuiny de la difense de
Joseph Koryvabashi en vertu de 'article 73 ter”, filed by the Defence for Joseph Kanyabashi
on 11 December 2007 {*Kanyabashi"s Motion™),

CONSIDERING the:

L “Prosecutor’s Response to the '‘Requéte en modification de la tiste des tdmoins de la
défense de Joseph Karvabashi en vertu de 'article 73 ter'™, filed on 13 December
2007 {“Prosecuticn’s Response™);,

i. “Répomse de Arséne Sholom Niahobali @ la ‘requéte de Joseph Kumyabashi en
meadification de sa liste de témoins”, filed on 17 December 2007 {"Nuwhobali’s
Response™, * .

lii. “Répomye de Paccusée Pauline Nyiramasuhuko & la ‘Requéte en modification de la
liste dos témeins de Ta défense de Joseph Kamabashi en veniu de lo fiste des témoiny
de ju défense de Joseph Kanyabashi [sic] de Uarticle 73 ter du 11 Décembre 20077,
filed on 17 December 2007 (“Nyiramasuhuka’s Response™);

iv. “Répligue aux réponses du procurewr, de Nyiramasuhuko ef Ntahoball suite a fa
requéte en modification de la liste des iémoins de la déferse de Juseph Kanyabashi en
veriw de Parvicle 73 ter”, filed by the Defence for Joseph Kanyabashi on 24
December 2007 (“Kanyabashi’s Reply™}.

v.  “Imformations demandeées par la chambre selon {e Scheduling Order du 22 Janvier
2008", Tited by the Defence for Joseph Kanyabashi on 25 January 2008
{“Kanyabashi’s Additicnal Information™);

vi. “Réponye de ['aeeusde Pauline Nyivamasuwhuko & la procédure dépusée par o
Diéfense de Joseph Kanyabashi intitulée Informations demandées par la chambre
selon le Scheduling Order du 22 Janvier 20087, filed on 28 January 2008
(“Nyiremasubuko’s Response to Kanyabashl's Additional Informatien™);

vii. “Ordre de compariion des prochains émeins”, flled by the Defence for Joseph
Kanyabashi on 11 February 2008 (Kanyabashi's witness list, 11 February 2008); and

vili.  “Ordre de comparution des prochains témeins”, filed by the Defence for Joseph
Kanyahashi on 12 February 2008 (Kanyabashi’s witness list, 12 February 2008),

RECALLING the Scheduling Order of 22 January 2008;’

CONSIDERING the Statute of the Tribunal (the “Statute™) and the Rules of Procedure and
Evidence (the “Rules™);

' The Brosecutor v. Myframasulucks of af., Case Mo, ICTH-98-42-T, Scheduling Order, 22 January 2003
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The Frogecutor v. Pawline Mviramasuhuko et @, Case No [CPR-98-42.T

NOW DECIDES the Motions pursuant to Role 73 {A} of the Rules, on the basis of the
wrirten briefs filed by the Parlies.

INTRODUCTION

I. OCn 3] December 2004, the Defence for Kanvabashi filed its Pre-Defence Brief,
pursuant to Rule 73fer of the Rules. The brief contained the list of wimesses the Defence
intendzd to call.

2. On 35 April 2007, the Defence for Kanyabashi liled a list containing not more Lhan 36
witngsses in compliance with the Trial Chamber’s Decision of 21 March 2007, upheld by
the Appeals Decision of 21 August 2007°

3. On 1] December 2007, the Defence for Kanyabashi filed a Motion to delete and add
twelve wilnesses from its current list pursuant to Rule 73fer (E} of the Rules, arsching
statements of D-2-17-A, D-2-17-1 and D-2-17-M and will-says of all of the rwelve proposed
witnesses and indicating the estimated duration of each witness’ exarnination-in-chict.

4.  [n accordance with the Chamber’s Scheduling Order of 22 January 2007, on 25 January
2008 the Defence for Kanyabashi sebmitted additional information coneerning the Motion,

SUBMISSIONS OF THE PARTIES
Kanyabaski’s Motion

5. The Defence for Kanvabashi moves the Chamber to replace twelve witnesses currently
on the witness list: D-2-0QQ0Q, D-2-UUU, D-2-9-B, D-2-13-K, D-§-N, D-9-0, D-2-14-T, D-
20-1, D-22-A, D-30-5, and the representatives of African Rights and the Rwandan Judicial
system with twelve new wimesses: D-2-10-Y, D-2-13-V, D-2-16-L, D-2-16-P, D-2-17-A, D-
2-17-[, D-2-17-K, [-2-17-M, D-2-19-F, D-2-20-F, D-2-20-K and D-%-GG, all of whom have
agreed to testify before the Chamber.

6. The Defence submits that pursuant to Rule 92bis of the Rules, it may seek at a later
stage the adminance of the written statements of D-22-A, [-30-S, the teprescniative of
African Rights and the representative of the Rwandan judicial system.

7. The Defence asseris that the proposed witnesses ¢ould not be included in the pre-
defence brief of 31 December 2004 because they werc not known or had not consented to
testify. The Defence asscris that the proposed withesses were first met between February
2005 and December 20046, with the exception of D-2-15-Y, who was mitially unwiiling to
testify.

I The Prosecuiur v, Nyiramasehuko o af., Case Mo, LOTR-98-42-T, Decision on Ioseph Kanyahashi's Motions
for Modification of his Witness Lisl, the Defence Responses to the Scheduling Order of 13 December 2006 and
Wdayambaje’s Reguest for Extension of Time within which to Respimd w the Scheduling Order of 13
Deccarmber 2006, 21 March 2007,

Y The Prasecutor v. Myirgmavubke e of, Cuze No ICTR-98-42-AR73, Decision on Joseph Kanyabashi's
Appeal against the Deeision of Trial Chamber 11 of 21 Mareh concerning the Dismissal of Motions lo Yary his

Witness List, 21 Awgust 2007,
3 W
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8. The Defence asseris that the evidence of the proposed witnesses wiil be relevant to the
Defence case and provides the following details on the expected testimony:

# D-2-17-A will challenge Prosecution Witness QU's testimony on Kanyabashi’s alleged
mcitement to kill Tutsi via a megaphone, the Defence submits that so far none of
Kanyabashi’s current wimesses relate directly to Ql's testimony on the alleged
incitement. D-2-17-A will also westify on the events at the Matyazo dispensary.

 D-2-17-K, D-2-17-M and D-9-GG will challenge Prosecution Witnesses QJ, TK and QI
and wili corroborate each others testimony on the megaphone incident.

a D-2-20-K will challenge Prosecution Witness RX's allepations againsi Kanyabashi and
corroborate D-2-15-N’s testimony. D-2-17-]1 will contradict the allegations made by
Prosecution Witness TE.

« D-2-10-Y, D-2-15-¥, D-2-16-1, D-2-16-P, D-2-19-F and D-2-20-F will replace D-2-9-13
and D-2-13-K. They are called to support D-2-YYYY, D-2-13-D, D-2-14-D and D-2-3-
I's testimony on the Kabakobwa events, and to contradict Prosecution Witnesses QP,
QW, QCB, FAM and QAM, D-2-10-Y, D-2-16-P and D-2-19-F will further testify on the
accusation in relation to the relugees at Rango.

» D-2-20-F will complete N-2-15-8, D-2-YYYY and D-2-5-I's testimony on evenls at
Cyarwa-Sumao and challenge Prosecution Witness QG.

s D-2-15-¥, D-9-GG, D-2-17-1 and D-2-17-M will provide evidence on the presence and
role of nterahanmwe in Butare during the relevant period. D-2-17-K, D-2-17-M, D-9-GG,
D-2-16-L, D-2-15-V, D-2-i0-Y, D-2-16-P and D-2-20-F will testify specifically on
threats made by soldiers and fnterahamwe against Kanyabashi.

s D-9-GG, a former soldier, will testify about the role played by soldiers in Ngoma
commune afier 6 Apnil 1994; he is scheduled to replace D-8-N_ The Defence emphasises
that D-9-GG will be the only witness who was a soldier during the relevant pericd, D-2-
16-L will give evidence on the presence of cerain members of the Presidential Guards in
Ngoma commune.

e D-2-10-Y, D-2-15-¥, D217-A, D-2-17-1, D-2-17-K and [9-GG will also give
evidence on the roadblock located near Hotel Thulim,

Prosecution’s Response

9. The Prosecution docs not oppose Kanyabashi’s Motion. It requests the Chamber to
instruct Kanyabashi's Defence to file 2 definite witness list with the anticipated order of
appearance before the resumption of the next session sarting on 21 January 2008.

1), The Prosecution points out that a Rule 82His motion ¢concerning the four witnesses

mentioned in Kanyabashi’s motion would lead to an cxtension of the number Kanyabashi’s
Witnesses beyond the 30 withesses allowed by the Appeals Decision of 21 August 2007,

o R
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Ntahobali’s Response

l1. The Defence for Ntahobali submits thai it does not oppose Kanyabashi’'s motion
regarding the removal of 12 witnesses.

12. Regarding the addition of witnesses, the Defence underscores thai the proposed
witnesses® testimony will not add any new elements w0 Kanyabashi’'s Defence case, the
expected evidence is covered either by the witnesses who have already testified or by the six
remaining wimesses who have vet Lo testify. The topics of the expected testimony are largely
repetitive.

13. The Defence further submits that v its Decision of 26 Aupust 2[}[!5,' the Chamber
denied Ntahobali the right to add cerain wimesses to its Defence case and sirictly limited its
number of witnesses alier having analysed the expected testimony of each new proposed
witness.

14, The Defence also indicates that it swared preparing for Kanyabashi’s Defence on 31
December 2004; therefore it would be wnfair for Kanyabashi to substantially amend his
witness list at this late stage of his defence case.

15. In conclusion, the Deafence requests the Chamber to limit the number of proposcd
wimesses according to their importance to Kanyabashi's Defence and w reduce the
redundant evidence,

Myiramasuhuko’s Response

16. The Defence for Nyiramasuhuko opposes the Motion and submits that in jts Decision of
21 March 2007, the Chamber denied the addition of ¢leven of the twelve proposed witnesses;
the Decision was confirmed by the Appeals Chamber on 21 August 2007.

17. The Defence submits that a motion filed by Kanyabashi under Rule 925 would
infringe on Lhe Appeals Chamber decision of 21 August 2007 which set a limit of 30
witnesses for Kanyabashi.

18. The Dcfence further submits that by virtue of the equality of arms principle amongst
co-Accused in a joint trial, Kanyabashi is no longer cntitled to amend his witness list aflter the
Decision of 21 March 2007, It concludes that Myiramasuhuko, who was the first to present
her Defence case, did nol have the opporunity w improve her invesligations after the
Prosecution case rested.

Kanyabashi’s Reply

19, In its consclidated reply, the Defence for Kanyabashi submits that it met with proposed
witnesses D-2-20-K and -9-GG respectively in December 2006 and July 2007,

20. With regard 1o Nyiramasuhuko's Response, the Defence asserts that provided the
conditions set out therein are met, Rule 73fer (E) permits the Defence to vary its witness list
at any time afier the commencement of the Defence case. The Trial Chamber aliowed

* The Frosecutor 1 Nyiramasuhuke, er gl Case No, ICTR-98-42-T, Decision on the defence modion to modily
the List of defence witnesses for Arsénc Shalom Ntahohali, 26 August 2005

S o
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variations of Kanyabashi’s co-Accused's witness list afler the start of the Defence case and
authorised the addition of several witnesses afier the siart of Nyiramasuhuko’s case on 31
January 2005.° The Defence further sabmits that the Chamber's Decision of 21 March 2007
does nat prevent Kanyabashi from requesting the modilication of his witness list, bearing in
mind the maximum number of 30 witnesses.

21, The Defence submits that contrary to Nuhobali’s assenion regarding the repetitious
nature of the proposed witnesses' evidence, the proposed witnesses wiil testify on additional
aspects which are rclevant w Kanyabashi's Defence. The Defence points ot that in ils
Decision of 26 August 2003, the Chamber refused MNiahobali’s request 1o vary his witness list
only in & very resirictive manner regarding specific repetitive elements.

22. The Defence inally asserts that if the Chamber limits the scope of the examination-in-
chief of the proposed witnesses, the same should apply to the cross-examination: the
ramaining Parties should be limited 1o 1est the eredibility of the witnesses and to suppon their
case only on the basis of the facts covered by the examination-in-chiet.

Kanyabashki's Additional Information Following the Chamber’s Scheduiing Order of 22
Jenuery 2008

23. The Defence for Kanyabashi seeks to remove the twelve witnesses mentioned in the
Motion for the following reasons:

s D-2-UUU, D-§-N D-2-14-T, and D-20-J are unwilling to testily:

& D-2-QQ0Q0 should be removed because D-2-YYYY and D-2-3-1 have already testified
on Kabakobwa events from the same perspective:

s  D-9.0°s expected testimony is of limited relevance given that the Defence is restricled to
calling 30 Witnesses and the Defence will choose another witness instead.

24, The Defence for Kanyabashi submits that ihree of the witnesses currently listed are
songht to be substituled by three wimesses:

e The Defence secks to substitute D-2-9-B with D-2-16-P, Both witnesses are Tutsi and arc
expected to tostity on the Kabakobwa events® hot the Defence expects D-2-16-P's
testimony to bc more detailed and to cover more aspeets than that of D-2-9-B.

# The Defence secks 10 replace D-2-13-K with D-2-19-F, who is expected to provide a
global view of the Kabakobwa events’ and to give a more comprehensive account than
D-2-13-K; D-2-19-F will also address additional issues.

* The Defence refors among others to FProsecwior v Mpiramasukuke, ot of, Case Mo, ICTR-9842-T,Decision
on Alphonse Nieziryayo's motion to moedify his witness list, 14 July 2006

* Hoth Witnesses are Tuisi who were present in Kabakobwa on 22 April 1954, Their testimeny (s cxpected o
cover the following aspects: Kanvabashi did not discriminaw against the Tutsi; Kanyabashi held a meeting al
Range market shortly before the starl of the killings; resistance at Mukura Bridge, movements towards
Kabakobwa; the removal to Nyaruhengerd; and the challenge of the power of the Nkubi coneifler.

! The expected testtmantes 6F both witmesses relate 1o the Kubakobwa events: Kanyabashi's meering in Rango
pefare Lhe start of the Killings; the beginning of the troubles in Rango; the movement of people w Kibilizi and
their return te Kabakobwa, and the perpetrators of Lhe massacres.

COWRIN
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» The Defence seeks to replace D-B-N with D-9-GG. Both witnesses were expected to
describe the role of the mililary in Ngoma cammune between April and July 1994 and the
menacing attitude of soldiers toward Kanyabashi. D-9-GG's expected testimony adds a
number ol aspeets.

25. The Defence submils that the remaining nine witnesses who are scught 1o be removed
from the list shall not be substitnted by any witness; nevertheless, the expected testimony of
the additional witnesses will cover several issues ot which the currently histed witnesses
were scheduled to testify:

s D-2-Q00Q was scheduled to testify about the bowrgmestre’s actual power®
Kanyabashi’s repulation,” the nickname Kamywbainesi,'” the refugees in Rango,'' and
incitlements via a megaphone:'?

o D-2-UUD was scheduled o testify on Witness QQA's allegations conceming the meeting
by Kanyabashi at Ngoma secteur; he will not be substituted by any of the additional
WitNEssEs;

» D-2-14-T was expeced to testify on the Matyazo massacre, on Kanyabashi's
rﬁputatiun,” and on the fact that Kanyabashi provided him with a fake identity cand,

s D-9-O's was expected 1o testify about the power of the military and faterahamwe,'*

Kanyabashi's rapul.atiun,” and threals made by soldiers against Kanyabashi;

o [-20-] was expected to testify on Kanyabashi's state of mind when he leamnt of the death
of his in-laws, on his understanding of the 19 April 1994 speech, on the nickname
Kanyabatutsi,"® on the power of the soldiers,'” and on the roadblocks in Butare town;'™

s D-22-A and D-30-8 were expected o testify on Kanyabashi’s repulation and on the
fetters of 25 May 1694 from particular privileged perspectives;”

» None of the twelve proposed witnesses are scheduled to be a substitute for the
representative of African Rights and the representative of the Rwandan judicial system;

26. The Defence submits Lhat the following additional witnesses will introduce new
elements save for D-2-20-K, who will cormoborate Dr-2-15-N's testimony:

® To be covered by additional Witnesses [3.3-15-V, D-2-16-1, D-2-17=1, D02-1 7K, [3=2=1 7= and D=9 (33,
* To be covered by additional Witnesses Th2aT6=L, Du2a 170, D21 7-K, and D=2+ 17-M,

¥ Ta be covercd by additional Witnesses B-2-16-L, D-2-17-A, and [-2-17-K.

" Tg b covered by additional Witnesses 1-2-10-¥; [=2-16-P; and D-2-19-I,

'3 Tu be covered by additionsd Witnesses TF2-17-A, 1-2-17-1, D-2-17-K, D-2-17-M, and 2-9-GG,

¥ To bee covered by additional Wilnesses D-2-16<1., D-2-17-[, D-2-17-K, and D«2-17-M.

"*Tg be povered by additional Witnesses D=2 15-Y, D2 18-1, D-2-17-[, D-2-17-K 2=2-17-M and D-9-GG,
"*T'a be covercd by additional Witncsses D-2-16-L, [3-2-17-1, 12-2-17-K and D-2-17-M.

' [ be covered by additional Witnesses D-2-16-L, D-2-17-A and D-2-17.X.

7 To e covered by additional Witnesses D=2-15-V, D-2-16-L, D=2-17-[, D-2-17-K, [+2-17-M and D-9-GG.
'® To be covered by additional Witnesses D-2-10-Y, T-2-15-¥_ 13-2-17-0, 0-2-17-K, D-2-17-M ang D-9-Ci0.
'*Ta be covered by additional Witnesses T-2-16-L, 1-2-17-1, -2-17-K and D-2-17-M.

v
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1-2-10-Y, will testify on the living and security conditions of the Rango refugees. ™ D-2-
10-Y is Lhe only witness who was actually among the refugees who will testify on the
Kabakobwa massacre from an angle that is different from D-2-13-D and D-2-14-D.

D-2-15-V is the only witness to testify mainly about the role played by the faterahamwe
itt Butare town. His brother, 2 member of Jnterahamwe, gave him a precise account
reganding the threats against Kanyabashi.

D-2-16-L is the vnly witness who will testify on the Kabuga refugecs and contradict
Witness QCB’s allegations. Furthermore he is the onby witmess who will give a [irst hand
account based on his privileged position on the discrimination against southerners within
the ammy, and the perception of inhabitanls of Bulare as “/nkotanyi”.

D-2-17-A and D-2-17-[ are expected to contradict respectively Prosecution Witnesses QI
and TK 's allegations regarding the incitements via megaphone.

D-2-17-K and D-2-17-M are expected to contradict Prosecution Witnesses' <M
allegations regarding incitements via megaphone; both will also lestify on the events at
the hotel Faucon roadblock and D-2-17-K will furthermore testify on a “clearing
aperation” in which he participated at the beginning of June 1994

D-2-20-F is expected to be the sole witness challenging Prosccution Wilnesses ({5
regarding Cyarwa events if D-2-15-5 is not called. D-2-20-F will also testify about a
meeting held by Kanyvabashi al Cyarwa and the beginning of the Civil Defence in these
Secieurs.

D-2-16-P who will replace D-2-9-B, is expected to testify that Kanyabashi was present in
Rango for a second time before the beginning of the killings; that the witness passcd
through Kanyamanza on his return from the Mukura blockage afler the intervention of
the soldiers; that the conseifler of Nkubi provided him with a2 false identity card; that he
heard people say that Kanyabashi helped a person with machete injuries; that Semwiza
had been arrested; and that the refugees of Rango fetched water and that that Lheir
security was carcd for,

[D-2-19-F who will replace D-2-13-K, is expected to testify on the Night toward Burundi;
on the interception at the roadblock at Kibilizi where several people were killed and the
others had to retum to Kabakcbwa; on the function of (he gacaca judicial system in
Wkubi: that the killings started with the dismantling of the Mukora readblock; on the
burial of the victims, on the killing of Rukimbira; on the challenge of the Wkubi
conseilfer’s power; that refugees at Rango [eiched water; and on the Witness's
knowledge of Prosecution Witness QI

D-8-GG who will replace D-3-N is cxpected 1o lestify that the commune was divided in
three military zones before the start of the killings; on the degree of soldiers’ animosiry
towards Kanyabashi; that the witness underwent mililary training for two weeks, and
civil authorities were not invelved in such training; that he did not hear Kanyabashi incite
people via megaphane; and that he fought against the PRF in the north of the préfecture.

M Already covered by D-2-Y Y ¥'Y and may be part of [-2-9-B"s and [»2-13-K s expected weslimony.

L W
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27. The Defence submits that the expecied testimony of the twelve additional wimesses
will corroborate or add to certain subject matiers on which so far only one Defence wimess
testified”’ or which are essential to Kanyabashi's Defence *?

Myiramasufinko’s Respense to Kanypabashi's Addirional Informarion

28. The Defence for Nyiramasuhuko restates that it opposes the Motion for the reasons
stated in Wyiramasuhukao's Response.

DELIEERATIONS
Rufe 7ler (E} Prirciples

28, Rule 73{er (E) provides that “[a]fler commencement of [its] case, the Deience, if it
considers il tp be in the interests of jostice, may maove the Trial Chamber for leave to
reinstaie the list of witnesses or w ¥ary its decision as to which witnesses are to be called".

30. The Chamber recalls its jurisprudence conceming Rule 7irer requests. It is usoal
practice to evaluate such requests in terms oft the materiality of the testimony; the
complexity of the case; the prejudice to the Pamies, imcluding elements of surprise, on-going
investigations, replacements and corroboration of evidence; and the presentation of the best
available evidence. This must be balanced against the right of the aceused to have adequate
time and facilities to prepare their Defence and their right to be tried without undue delay.?

31. Furher, the Chamber recalls the need to closely analyse each proposed witness,
including the sufficiency and time of disclosure of witness information; the probative value
of the proposed testimeny in relation to existing witnesses and allegations in the indictments,
and the justification offered for the addition of the witnesses.”” Other factors to be considered
include Lhtisslage the proceedings have reached, and the reasons for the late discovery of the
witnesses.

1 Issues include: the killing of Rukimbrira, the roadbleck near Rwanza marker, Cyarwa’s evenls and the mecling,
held by Kenyabashi and préfes Habyarimana before thu start of the killings at which threats were made by
soldiers spainst Kanyabashi and Nsabimana.
% Teeues include: the actual power of the bowrpmestre, threats against Kanyshashi, Kabakobwa evenls and the
megaphone incident.
D The Praxccutor v. Nyiramaswhuke, ef of., Case Wo. ICTR-93-42.-T, Decision on the defence motion to modify
the list of defence witnesses for Arséne Shalom Mtehobali, 26 Aupust 2005, para. 31, citing Bogasorg et af,
IDecision on Prosecution Motion for Addition of Wilnesses Puorsuant to Rule 7385 (EY (10, 26 Junc 2003,
paras. 1423 Fiwe Frosecutor v. Myirgmosumeko, er of Case Mo, [CTR-98-42-T, Dexdision nn Alphonse
Micziryayo's motion to modify kis witness lise, 14 Tuly 2006 para 37, Apiramosaiko ef all, Dogision on e
Prasecutor™s Mations For Leave w Call Additional Witnesses and for the Transler of Detained Witnesses (TC),
24 July 2001,
¥ Tie Prosecutor v, Myiromosuhula, et af, Cage Mo, [CTR-98-42-T, Decision on the defence motion 1o modity
the list of defence wilnesses for Arséne Shalom Nuhobali, 26 Awgust 2003, para. 12, citing Sugosora ef al.,
iccision on Prosecution Maotion for Addition of Witnesses Pursuant to Rule 736is(E) (TCH 26 June 2003,
ras. 14-22.
F The Prosecwior v. Nyiramaswhake, of o, Case No. ICTR-93-42.T, Derision on the defence motion e modify
ihe list of defence witnesses for Arséne Shalom NWwhabali, 26 August 2005, paras. 31, 32, citing Bagosora ef
al.. Deeision on Brosecution Mation for Addition of Witngsses Purzuant o Rule 736ia(E) (TL), 26 June 20NH,

patras. 14-22,
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32. Recalling its Decisions of 30 March 2004 and 26 August 2006, the Chamber reiterales
that it is vested with the vltimate avthority to rule on the madification of witnesses and that
the final decision as to whether it is in the inter2sts of justice to allow the Defence to vary ils
list of wilnesses rests with the Chamber. ™

Timeliness of the Motion

33. The Chamber notes that the Motion was filed four months afler Kanyabashi's Defence
started whereas, as submitled in the Motion, the Defence had met all of the proposed
witnesses no later than December 2000, six months before his Defence staned. Additionally,
the Chamber recalls that in a maotion filed on 22 December 2006, Kanyabashi had already
requested the addition of zleven of the currently proposed twelve wimesses, These
circumslances indicate that Kanyabashi would have been in a position to seek the variation of
his witness list at an carlier stage. There is no adequale explanation for this belated action.

34, The Chamber notes that, so far, the Defence for Kanvabashi has called abour 15
witnesses out of the thirty listed witnesses and is expected 1o be completed by April 2008.%
The Chamber censiders that the Motion sccks a massive variation of Kanyabashi®s witness
list at a very advanced stage of the proceedings. The first Defence case started on 31 January
2005 and all Parties have been preparing on the basis of the information provided in the Pre-
Defence briefs filed on 31 December 2004, The Chamber ¢onsiders that, at this stage of the
proceedinges, a variation may only be justified if the Defence has shown pood cause for its
request and if there is no material prejudice to the other Parties.

35. The Chamber recalls that it is its duty 1o ensure the faimess and expeditiousness of tnal
proceedings and thar it is within its discretion to reduce the number of wimesses to be called.
The Chamber will also assess the expected cvidence of the witngsses pursuant to Rules 7ifer
{C} and {D) of the Rules. In that respect, the Chamber recalls its Decls-l-:)n that calling
numerous witnesses to westify on the same factual allegations is unnecessary.?! The Appeals
Chamber confirmed that such decision was well within the trial Chamber’s reasonable
exercise of its discretion in the management of the trial proctedings.lg

36, In deciding the Motion, the Chamber will consider the following issues:

(i) The request 1o substitute three currently listed witnesses D-8-N, D-2-9-B and D-2-13-K
with witnesses D-6-GG, D-2-16-P and D-2-19-F respectively,

2% The Frosecutor v. Nyiramasehnko, et gl, Cose No, JOTR-98-42-T, Daision on Proscoutor's metion to drop
and add witnesses, 30 March 2004, para. 28, the Prosecutor v. Mpirantmzuhuko, ¢ al., Case No. ICTR-9B-42-T,
Diecision on the defence motion to modify the list of defence wilnesses for Arséne Shalom Niahoball, 26 August
2005, paru. 13,

T 12, December 2007, p. 3.

Urhe Prosecutor v. Nyiramasuhwke et al., Case o, ICTR-98-42-T, Decisinn on Joseph Kanyabashi's Muiens
for Madification of his Witness List, the Defence Responges 1o the Scheduling Order of 13 December 2004 and
Mudsyambaje's Request for Extengion of Time within which o Bespond to the Scheduling Ocder of 13
Dezernber 2008, 21 March 2007, paru, 35.

* The Prosecutor v. Apiramasuhuko e of, Case Mo ICTR-93-42-AR73, Decision on Joscph Kanyahashi*s
Appeal agginst the Desision of Trial Chamber 1T uf 21 March conceming the Dismissal uf Maotivns to Yary his
Witness 1ist, 21 Augusi 2007 para. 16,
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{i1) The request to remove nine witnesses™ and to add nine witnesses.”! The Chamber will
focus on assessing the relevance of the expecied testimony and the potential prejudice to
the other Parties.

(i} Request to Substitute D-8-N, D-2-9-B, D-2-13-K with D-3-GG, D-16-P, D-19-F
Subsiitution of D-R-N with D-9-GG

37. It appears that D-8-N has refused to testify for various reasons explained in the Motion,
The Chamber considers that a witness’ refusal 1o come to testify may be a valid reason to
justify a variation of the witness list in the interesls of jusiice.

38. After having compared D-8-N’s and D-%-GG's cxpected testimonies, the Chamber
considers thal D-3-G(G’s expected testimony appears to match that of D-8-N on the following
paints: the alleged role of the soldiers in Butare, panicularly soidiers in Bulare initiating the
killings in Ngoma commune and soldiers threatening Kanyabashi. The Chamber considers
that several witnesses have already been heand on the alleged presence and role of soldiers in
Butare® and on soldiers allegedly threatening Kanyabashi.™ The Chamber further notes that
it has already heard evidence and is expected to hear funther testimony on other elements
listed in D-9-GG’s will-say.™ Therefore, it would not be in the intercsts of justice to hear
another witness on these elements.

39, With respect to the elements which appear 10 be new such as the separation of the
commune in three mililary zones, the wimess® alleged fighting against the RPF in the north of
the prifectiere of Butare and the participation in a mililary training in Butare, the Chamber is
not convinced that the Defence has demonstrated that these clements may be essential to
Kanyvahashi's case. Moreover, the introduction of new elements at this stage of the trial is
belated and may be prejudicial to the other Parties. For these reasons, and pursuant (o Rule
73ter [E}, the Chamber grants the removal of D-8-N and denies the request for substitution of
[D-8-N with D-9-G.

Substitution of D-2-9-B with D-2-16-P
40, The Chamber neoles that the Defence seeks to substitute D-2-9-B with D-2-16-P

because while both Tutsi withesses were allegedly present in Kabakobwa on 22 April 1994,
D-2-16-P’s testimony is expected to contain additional aspects and to be more delailed.

¥ D-2-18-T, D-20-1, D-2-UUL, D-2-QQX), [29-0, D-22-A, D-30-5, the representatives of African Righis and
of the Rwandan judicial system.

V20T, -2-15-¥, 132-2-16-L, D-2-17-A, D-2-17-K, [-2-17-], B-2-17-M, D-2-1-F and [-2-20-K.
B3, D2-YYYY, D-2-14-D, D=2-13-0), D-2-5-W, Reyntjens and D-2-5-1 have lestified on thaw maer,
¥ o1, D22 YYYY, D22-5-1, 2-2-5-W, 2-3-13-13, 13-2-13-0, [-9-0 and Bermadette Kamanzi. have eaified
on thal matter,

MOZYYYY. Bernaderte Kamanzi and 1-2-13-0 have testified with respect to glleged incitements of
Kanyabashi (e Kill Tutyi; D-2-YYYY has lestified that Kanyabushi was ill-treated af rosdblocks, D-2-YYYY,
-2-13-0, D-2-14-D, [-2-113-0, Filip Reynyjens, D-2-3-% and D-2-5-1 have already testified and [3-13-0, D-2-
13.¥ ard D-2-14-V zre scheduled lo westily on the alleged arvival apd presence of Inleraharmwe in Butare; 1-2-
YYYY, D-2-13-0 [:2-5-W, D-2-13-0 have givan and D-13-D is scheduled to give evidenve on roadblocks in
Butare town; D+2-13-1 and O=2-%YYY¥Y have testificd on soldiers allegedly Lthreatening communal pelice and
gbout the alleged rale of policemen in Ngoma commune; B-2-YY Y'Y, D2-5-1, D-2-13-D, 0-2- 1300, D.2-14-1)
and I9%1J and [3-2-14-W have alrcady testificd and D-2-14-Y and [-13-D are gxpected to testily on
megaphone ineidents.

11
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41. The Chamber notes that D-2-16-P"s will-say contains elements which appear 10 be new,
such as Kanyabashi being present in Range for a second time before the beginning of the
kiilings; that Nkubi’s conseiller provided the Witness with a false identity card; that people
said that Kanyabashi helped a person with machete injuries; and that Semwiza was arrested.
The Chamber considers that these elamenis may be relevant to Kanyabashi's Defence.
Moreover, Lhe Chamber notes that Lhe particulars of this witness were disclosed on §1 and 2|
December 2007 and that it is unlikely that hearing such evidence would prejudice any of the
other Farties.

42.  For these reasons and pursuant to Rule 73fer (E), the Chamber grants the request 10 call
D-2-16-P to testify instead of D-2-9-B on the elements currently listed on the will-say.

Substitution of D-2-13-K with D-2-19-F

43. The Defence seeks to substitule D-2-13-K with D-2-19-F because D-2-19-F had a more
comprehensive view of the Kabakobwa cvents and would add more informaeion. The
Chamber notes that D-2-13-K appears lo be willing to testify, that the Defence met D-2-19-F
in January 2006 and it has not £aplained why it requests the substitution at such a late slage
of the proceedings. The Chamber further notes that it has already heard evidence on the
elements listed in [3-2-19-F's will-say.**

44. The Chamber is of the view that the Defence has not provided good cause for the
substitution requesied at this stage of the proceedings. Pursuant to Rule 73ier (E), the
Chamber denies the request for substitution of D-2-13-K with D-2-19-F, Therefore, D-2-13-

K remains on the witness list.

{ir} Reqquest to Remove Nine Witnesses and to Add Nipe Witnesses 1o the List
Witness Removal

D-2-f4-T, D-20-T gnd D-2-UUT

45 The Defence alleges that D-2-14-T, D-20-] and D-2-UUU have refused to testify for
vatious reasons explained in the Motion. The Chamber considers that a withess’ refusal to
come to teslify may be a valid reason to justify a variation of the witness list in the interests
of justice. This variation is unlikely 1o prejudice any of the other Pamies and could
significantly expedite the procesdings and enhance judicial economy. Therefore, the
Chamber prants the request to remove D-2-14-T, D-20-J and D-2-UULL

D-22-4, D348, the Represemiative of Afrfcan Righty and the Represemiative af the
Rwandanr Judicial Sysfem

46. The Chamber notes that the request 10 remove D-22-A, [3-30-5, the representative of
African Rights and the represemiative of the Rwandan judicial system is accompanied by a
passible request at a later stape for the admission of these witnesses™ written stalements

U D2-¥YYY and [-2-13-D and D-2-15-1 have wstified on Mukura roadblock; D-2-14-D has testified about
ke burial of victims; D-2-13-D has 1estified on the killing of Rukimbira; 1-2-13-D, [-2- 14-T0 have testified on
conseifler of Miubi. D=2-¥YYY has testilied about refugees at Rango fetching water; D-2-YYYY, D-2-13-T),
D-2-13-0, D-2-14-1), Reynljens have testificd on gacaca procecdings; D-2-YYYY, D-2-13-D, [-2-14-D and D-

2-5-1 have already testified on Kabakobws events.

2294
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pursuant to Rule 92475, The Chamber notes that it is not yet seized of a motion under Rule
92hix, but it considers thal the request 1o remaove Lhese four witnesses is unlikely to prejudice
any of the other Parties and could significamly expedite the proceedings. The Chamber, in
the interests of justice, therefore granis the rcquest to romove D-22-A, D-30-8, the
representative of African Rights and the representative of the Rwandan judicial system.

D-2-2Q00

47, D-2-QH)X} is sought to be removed because D-2-YYYY and [D-2-5-1 have testified on
the Kabakobwa events. The Chamber considers that hearing D-2-0Q0QQ) on the Kabakobwa
events would be unnecessarily repetitious and that the withdrawal of the witness would not
prejudice the other Parties. Pursvant to Rule 73¢er, the Chamber grants the rr:qu.f:st to remove
D-2-Q000 from the witness list. -

D-9-0

48. According to the Defence, [3-9-0 is sought 10 be removed because of the limited
relevance of his expected testimony. The Chamber considers that the Defence hias determined
that the testimony is of limited relevance and as such, the Witness should not be called to
testify. The removal of that Witness is unlikeiy to prejudice any of the other Parties and
could significantly expedite the proceedings und enhance judicial economy. Therefore, the
Chamber grants the request 1o remove D-9-0 from the witness list.

Expert Witness Munyarugerero

49, The Chamber notes that Witness Munyarugerero appeared on the wilness lists of § and
23 November 2007 but that on the witness fist of 11 February 2008 the Defence indicated
that it ne fonger intends to call him. The Chamber reminds the Defence for Kanyabashi that
the proper procedure would have been to move the Chamber pursuant to Rule 73fer (E) to
vary the witness list. Nevertheless, in order to expedite the proceedings and in the interests of
justice, the Chamber grants the removal of Munyarugerero from the witness list.

Witness Addition
D214y

50. D-2-10-Y is expectcd to testify on the refupees at Rango and on the Kabakobwa events
from a refugee’s perspective. The Defence alleges that so far only D-2-YYYY has testifled
on the Ranpo events but not from a refugee’s perspective and that N-2-13-D, D-2-14-D, D-2-
YYYY and D-2-5- have testified on the Kabakobwa cvents, but not from a refugee's
perspective. The Chamber considers that a refugee’s perspective on both elements may be
relevant to Kanyabashi's case and may have probative value. The Chamber notes that the
information relating to the witness was disclosed on 11 December 2007 and that hearing this
witness on the said element is unlikely to prejudice any of the Paries. The Chamber grants
the Defence'’s request to call D-2-10-Y 1o testify on the living and security conditions of
Ranpo refugecs and the Kabakobwa cvents only,

51. With respect 1o the other elements from the expected testimony of D-2-10-Y, the
Chamber notes that it has already heard testimony on elements listed in D-2-10-Y"s will-
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say.*® It would be unnecessarily repetitious and contrary to the interests of justice to hear
another wilness on these elements. Pursuant to Rule 73rer (E), the Chamber therefore denies
the Defence’s request to call D-2-10-Y to testify on elements heyond the ones listed above.
The Chamber directs the Defence ta file a revised will-say and w reduce the duration of the
examination-in-chief accordingly.

D-2-i6-L

52, The Chamber notes that [>-2-16-L's account of refogees in Kabuga is expected to
contradict Prosecution Witness QCB’s allegations. The Chamber considers that this element
may be relevant to Kanyahashi's Defence; that the information relating to the wilness was
disciosed on 11 December 2007, and that hearing this witness on the said element is unlikely
to prejudice any of the Parties. The Chamber grants the request to call D-2-16:L 1w testify on
this specific element, in the interests of justice,

53, With repand to the remaining points listed in D-2-16-L's will-say. the Chamber notes
that it has already heard evidence on these elemenis and does not consider it to be in the
interests of justice to hear another witness on the said elements.”

54. For these reasons, and pursuant to Rule 73er (E), the Chamber prants the Defence's
request to add D-2-16-L to its witness list w testify about the refugees in Kabuga., The
Chamber denies the Defence's request to call D-2-168-L 1o testify on any cther element. The
Chamber directs the Defence to [le a revised will-say and 1o reduce the duration of the
examination-in-chief accordingly.

D-2-15-V

5. The Chamber notes that it has already heard evidence on elements listed in D-2-15-¥7s
1-!«*i|1-5£l}f,3’E

56. D-2-15-¥ is said to have privileged knowledge about the alleged role played by the
Interakanmve in Butare town and alleged threals against Kanyabashi. The Chamber considers
that it has heard several witnesscs on alleged threats against Kanyabashi and that it would not

¥ pulad, D-2-YYYY, D-2-5-1, D-2-5-W, D-2:13-D, D+2-13-03, D-%-1] and Pernadctte Kamanzi have already
westified about alleged threats against Kanyabashi. D-2-Y Y YY, D-2-13-1 and D=2-3-T have testilien] about the
Mukura roadblock; D-2-YYYY, D-2-5-1, D-2-11-03, D-2-13-0p, D=2-13-0, and Bemadettc Kamanni have
testified about the roadbluck negr hotel Thylieo: D2-YYYY, [22-13-D, Bernedette Kemamed, D-2-140 and T-
2.5-1 have lestified aboul Mathias Msunzabahizi,

N D213, D2-YYYY, 1-2-14-D, D-2.13-0, D=2-5-W, Reyntjuns and 13-2-3-1 have Lestificd ve the allogod
presence gnd role al soldiers in Butare; D-1-0, D-2-YYY Y, T-2-5-1 D-2-5-W, 1D-2-13-10, [>2-13-03, D-4%-U and
emadette Kamanri have testifted on alleped threats against Kanyabashi; Reynljens, D-1-0, D-2-YYYY, D-2-
5.1, Bernadette Kamanzi, and 13-2-15-MN have wslified on Kanyzbashi’s good reputation. D-2-¥Y Y'Y, [-2-13-D
and D-2-14-D have already testified aboul Rango before the stant of the killings; I22-¥YYY, Bemadetta
Kamanzi, D-2-5-W, 1>-1-0, Filip Revntiens, D-2-13-0, D-2-5-1, I>9-U and D-21-B have testified about the
nickname Aapabanecs; D-2-YYYY, D-2-5-), 2-2-13-D, D-2-13-Q, D-2-14-13, [>5-0 and [+2-14-W have
already testified on the megaphone incident

U B-2YYYYand D-2-13-D have wstified about the roadblock at the Universiey; D-2-YYYY, 10-2-13-[3 and [)-
2-14-D have already tedtified on Rango before the start of the killings; D-2-YYYY, D-2-13-13, [-2-14-D, D-2-
13-0, Filip Reyntiens, D-2-3-W and D-2-3-1 have alresdy testilied about the allcped tale of soldiers and
Interahamwe in Butare, D=2-YY Y'Y, D-2-5-1, D=2-11-D), [3-2-13-0, 112-13-0 and Bemadetic Kamad bave
already westificd ahou the alleged roadblock near etel Thulire.
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be in the interests of justice to hear another witness on these elements.”” For these reasons,
the Chamber denies the Defence’s request to add D-2-13-V to its witness list.

D-2-17-K and D-2-F7-M

57. The Chamber notes that it has already heard several witnesses an the elements listed in
D-2-17-K’s and D-2-17-M’s will-says. © Wil respect 10 Defence’s submission that D-2-17-
K may testify abont “anmLhﬂr point not yet covered, i.2. a clearing operation in which he took
par in early June™' the Chamber notes that this element is not mentioned in D-2-17's
statements and will- say disclosed on 11 December 2007, In any event, several wimesses have
given evidence on that element, ™

58. For these reasons and pursuant to Rule 731er (E), the Chamber denies the Defcice’s
request to add D-2-17-K and D-2-17-M to its witness list.

D-2-17-1

59. The Chamber considers that D-2-17-I’s expected testimony on the meeting at Huye
Stadium may be relevant to Kanyabeshi’s case and that so far only [)-2-14-W appears 10
have testified about that element. Considering that D-2-17-1's panticulars and will-say wcre
disclosed on 11 and 2] Decemnber 2007, hearing this lestimony is unlikely to prejudice any of
the other Parties. The Chamber grants the request to hear D-2-17-A on the said element in: the
interests of Justice.

60. The Chamber further notes that it has already heard several witnesses on the remaining
elements listed in D-2-17-I's will-say.} * The Chamber docs not consider it to be in the
interests of justice to hear apother witness on these remaining elements.

61. For these reasons, and pursuant to Rule 73ter (E), the Chamber granis the Defence’s
request to add D-2-17-1 to its witness list and to call him to wstify on the meeting at Huye
Stadium only. The Chamber denies the Defence’s request to call D-2-[7-1 to testify on any
olher clement. The Chamber directs 1the Defence to Mile 3 revised will-say and to reduce the
duration of the examination-in-chief accerdingly.

39 Be1-0) D-2-YYYY, [R2-5.0 04255, D-2-13-0, -2-13-00, [+9-1) and Bernadeite Kamanzi have already
estified on this issue.
2 wilpesses D-2-¥ ¥ ¥ Y, [3-2-13-D, Bermadetic Kamanzi, D-1-0 and [-2-11-D have testificd on the Faucen
roadblock; Witness D-2-YY Y'Y has wstified on Kerenri's body af the Faueon roadblock and that Kanyabashi
way searched and mistreated al Faucon roadblock; Witnesses D-2-YY Y'Y, Bernadette Kamanzi, D-2- 15-M, [-1-
0, D-2-13-03;, D-2-3-1, =911 have testified on Kanyabashi was accompanied by policemen; Witnesses D-1-0,
D2-YYYY, D-2-5-0, D-2-5-W, [3-2-13-10, D-2-13.0, 12-9-11 and Bernadette Kamunei have already testified on
snldicrs alleged|y thremening Kunyabashi, Witnesses 1=3-13-D has [wstificd on soldiec™s sititude towards
police; D-2-YYYY, D-2-3-1, [2-2-13-D, D-2-13-0, 1>-2-14-D, D-%L} and 12-2-14- %W have testified on the
megaphone intident; D-2-5-% and 0-2-5-[ and 1-9-11 have testificd aboul an airplane landing in Butare shordy
before the killing started; D-2-13-I), D-2-11.0, D-2-13-0, D-2-¥Y Y'Y have testificd on roedblocks at Butare
lown,

‘! Kam-nhashi ¢ Additional Information, para. 25,

2 De2-541, D-2-13-0, [-2-14-W and D-2-YY Y'Y have testified ebout clearance operations.

U D-2-YYYY, D-2-13-D, D-2-14-13, D-2-13-6), Filip Reyntjens, 13-2-5-W and [-2- 5.1 have already testified on
the allcgud arival and presence of Inlershamwe gnd soldiers in Botare) D-2-YY¥YY, D.2.5-1, D-2-13-D. D-2-
(30, -2-14-1, D-2-14-W and D=9 have alreacy testified on the megaphone ineident, 1-2-13-03, D-2-11-D,
D=2.13-C and D-2-YYYY have testifed on roadblocks at Boware v, D=2-YYYY has already testified and D-
2-14-¥ i3 scheduled to testify on the alleged rele of communnd policemen in Ngoma during 19%4.
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naprA4

62. The Chamber notes that cenain elements of [}-2-17-A's expecied testimony appear Lo
bc new, namely that Prosecotion Witnesses QI and TG did not hide inside the mill locaied
within Uwariraye’s premises and the policeman Mare did not kill anyone at EER centrary to
(}1's allegations. The Chamber further notes that only D-21-B is expected to testify on the
events at Uwariraye’s residence. These elementls may be relevant to Kanyabashi's Defence.
Considering that D-2-17-A's pariculars and will-say were disclosed on 6 November 2007,
hearing this testimony is unlikely o prejudice any of the ather Parties and the Chamber
grants the motion to hear D-2-17-A on the said clements in the interests of justice.

63. The Chamber further notes that it has already heard evidence and that it is scheduled 10
hear additional testimony on the remaining elements listed in D-2-17-A%s will-say.* The
Chamber does not consider it to be in the interests of justice 1o hear the Wilness on these
remaining elements.

&4,  For these reasons, aid pursuent to Rule 73ser (E), the Chamber grants the Defence’s
request to add D-2-17-A to s witness list and to call him to testify on the events at
Uwarirays’s premiscs, to contradict Prosecution Witnesses QI and TG's testimony about the
milt located within Uwariraye's premises and Lo contradict QUs restimony regarding the
policeman Marc only. The Chamber denies the Defence’s request to call D-2-17-A to estify
on any other element. The Chamber directs the Defence to file a revised will-say and to
reduce the duration of the examination-in-chiefl accordingly.

D-2-20-K

65. The Chamber considers that D-2-10-K's expected (estimony on the everis at Rwanza
roadblock and Rwanza market alleged 10 contradict Prosecution Witness RK may be relevant
to Kanyabashi’s case.’> The Chamber notes that thus far, it appears that only D-2-15-N has

testificd at length about the events at Bwanza,

66. Considering that D-2-20-K’s particulars were disclosed on 11 and 21 December 2007,
the Chamber is of the opinion that hearing D-2-20-K. on these eiements is unlikely 10
prejudice the other Paries. For these rcasons, the Chamber grants the Defence’s request to
add D-2-20-K to the witness list and te call him to contradict Prosecution Witness RK
regarding the events at Rwanza roadblock and Rwanza market caly. The Chamber directs the
Defence to file a revised will-say and to reduce the duration of the examination-in-chief
accordingly.

M D2-¥YYY has testified about Karenzi's body at the Faveon roadblock; Bemadete Kamanei has estified
about the roadblock near Rugirs Amandin; D-2-YYYY, D-2-5-1, -2-13-03, 13=2-13-(3, D-2-14-1, D-2-14-
and D-9-U have alpeady westified about the megaphone ineident; 2-YYY'Y, -2-5-1. D-2-11-0, 0-2-13-0y, D-2-
13-0, and Bermadettes Kamanzi have already testified on the roadblock near Hotel lbuliro and the aflzged
presence of and contrel by Mrahobali; D-2-¥Y Y'Y, [-2-13-D, Bernadee Koamanzi, D-2-14-13 and [3-2-5-1 have
testified abour Mathias Mranzabahizi; D-2-13-0 has esiificd ihat Nahobsli aliegedly drove amund with a
vehicle belonging to Rwamukwaya, who had baen killed,

* D-2-20-K s expected w corroborate [-2-135-N's testimony and to contradict Prosecution Withess RK's
testimony. [n particular, D-2-20-K will testify: that Rwagalore did not talk abeol Kanyabashi during 2 gareca
trial: ahoul the Rwanza madblock; dhut Kanyabashi went to Rwanza market on one oocasion between April and
Tuly 1994; and thal Kanyabashi drove himself and was accompanied by a policeman.

16
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D2 20-F

67. The Chamber notes Lhat the Defence seeks to call D-2-20-F if D-2-15-5 is nat galled.
The Chamber notcs that D-2-15-S appeared on the witness lists of 8 and 23 November 2007
but that on the witness list of 11 February 2008 the Defence indicated that it no longer
mtends to call D-2-15-5. The Chamber reminds the Defence for Kanyabashi that the proper
procedure would have been w move the Chamber pursuant to Rule 73ter (E) to vary the
wimness list. Nevertheless, to expedite the rial proceedings and in the ineresis of justice the
Chamber grants the removal of D-2-15-5 from the wimess list.

68. The Chamber further notwes that D-2-20-F's expected testimony appears to be similar to
that of [-2-15-5; both are expected to testify on the events at Cyarwsa secteur® These
clemenls may be relevant to Kanyabashi’s case and may not prejudice the other Parties to the
extent that they match the cxpected westimony of D-2-15-5. For these reasons, the Chamber
grants the Defence’s request to add D-2-20-F to the witness list and to call him to testify
about similar elements to those that were disclosed in D-2-15-5°s will-say regarding the
events at Cyarwa secteur. The Chamber directs the Defence o file a revised will-say and to
reduce the duration of the examination-in-chief accordingly.

Conclusion Regarding the Defence Requext under Rufe 73ter (E)

69,  Accordingly, the revised witness list will be composed of the following cleven
witnesses: D-13-D {partly heard), D-21-B (pantly heurd), D-2-14-¥Y, [3-2-]3-K, [»-2-10-Y,
D-2-16-P, D-2-16-L, D-2-17-[ D-2-17-A, D-2-20-K and D-2-20-F.

FOR THE ABOVE REASONS, THE TRIBUNAL

GRANTS the Motion to remove Witnesses D-8-N, D-2-UUU, [-2-14-T, D-20-], D-22-A,
D-30-8, the Representative of African Righrs, the Representative of the Rwandan Judicial
System, D-2-Q0Q0Q and 1-9-0 from Lhe wilness iist;

GRANTS the Moation 1o substitute Witness D-2-9-1 with Witness [x-2-16-P and 1o call [>-2-
16-P to testify about all elements currently listed in the will-say;

GRANTS the Motion to call Witness D-2-10-Y to testify about the living and security
conditions of Lhe refugees in Rango and about the Kabakobwa events only,

GRANTS the Motion to call Witness D-2-16-1. to testify about the refugees from Kabuga
only;

GRANTS the Motion to call Witness D-2-17-1 to testify about the meeting at Huye Stadium
only;

GRANTS the Motion to call Withess D-2-17-A to testify about the evenls Uwariraye’s
premises, w contradict Prosecution Witnesses Q1 and TK's testimony about the miil located

*“acounling Lo Lhe will-say, 10-2-20-F is expecied o tostily on: a meeting heid by Kanyabashi al the secteur
oflice of Cyarwa; thal Kanvabashi was accompanied by 2 policeman [to convadier QGJ; that Kanyabashi was
called an aecomplice; abont the beginning of unrest in Cyarwa,

’ W
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within Jwariraye’s premises and to contradiet QI's testimony regarcling the policemnan Marc
anly;

GRAMIS the Motion to call Wilness D-20-K to contradict Posecution "h‘r'ltness RK
regardi 1g the everuts at Rwarnza roadblock and Rwanza market only,

GRADN TS the Motion to call D-2-20-F 1o testify on the events at Cyzrwa sectewr only;
DENT S the Mgtion in all other respects;

DIRE: TS the Defence to remove Wimnesses D-2-15-5 and Wimess Munyarugerere from the
wimes list.

DIRE TS the Defence to file a new list of wimesses indicating t-eir order of appeamance
and re fised will-says and to reduce the duration of the examinat 2n-in-chief accordingly,
immec ately and in any case no lates than 22 February 2008,

Arus 1a, 15 February 2008 e | 5
b WL St N . Eﬂ
Y Mliam H. Sekule Arletle Kamarpson Solomy Balungi Bossa

Presiding Judge - =Judge Judpgs

[Seal of the Tribunal]
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