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l. On !6 May 200), Trial Chamber l convicted Eliezer Niyitegcka, former Minister 
of Information in tile Rwandan Interim Government of 1994, for genocide, conspiracy to 
commit genoddc, direct and public incitement to genocide, and murder, extermination, 
and otller inh.umane acts as crimes against humanity, and sentenced him to impnsonmenl 
for life.' His conviction and sentence were upheld by the Appeals Chamber.

2 
The 

Appeals Chamber dismissed two subsequent requests for review brought by Niyitegeka 
pursuant to Article 25 of the Statute and Ruic 120 of the Rules of Procedure and 
Evidence.' 

2. On 11 July 2007, the Appeals Chamber dismissed Niyitegeka's request that it 
order tile disclosure of tile closed session testimony of Witnes,i DO, who te,;tified in the 
Muhimana proceedings on J7 Aufsf 2004, as well as an exhibit entered into evidence 
under seal during DD's testimony. The Appeals Chamber based its dismissal on Rule 75 
(G), which requires an applicant "seeking ro rescind, vary, or augment protective 
measures" ordered m proceedings ro which !he applicant is not party to apply (i) to any 
Chamber seized of the proceedings in which the protective measures were ordered ("first 
proceedings"): or (ii) if no Chamber remains seized of tile first proceedings, to the 
Chamber sei~ed of the proceedings to which the applican1 is party ("second 
proceedings"). The Appeals Chamber noted tllat it was not seized of the Muhimana case 
(no! seized of first proceedings), and that, at the time of his appliClltion, Niyitegeka {!he 
applicant) had no case pending before the Appeals Chamber (not seized of second 
proceedings). The Appeals Chamber therefore referred the matter to the President of the 
Tribunal for assib'llffient to an appropriate Trial Chamber.1 

3. On 18 July 2007, Niyitegeka filed his request for disclosure before Judge Dennis 
Byron, President of the Tribunal." On 22 August 2007, Niyilegeka, without waiting for a 
decision on his Request for Disclosure pending before !he President, confidentially filed a 
new request for review before the Appeals Chamber and submjtted excerpts of W!!ness 
DD's closed session testimony fi-orn the Mulumana case in support oftha! request' 

4. On 15 November 2007, President Byron, finding !hat no Chamber remained 
seized or proceedings involving either Muhimana or Niyitegcka, designa!ed Trial 

; Pro,ec"tor ,. El,b.er Niyotegel.a, Caso No. fCTR•96-J 4• T, fodgemen! and Sen\ence (TC), 16 Moy 2003 
Niy,!ei;ek,,, Case No ICTR,96.J 4.A, Judgement (AC), 9 July 2004. 

'Niy1lcgeka, Case No ICTR,96.\4.R, Dec;<itm on Request for Rev.ew (AC), JO JuTie 2006; Niyuegeka, 
D,c,,inn on Request for_ Review (A_C), 6 Mar<h 2007. The Appeals Chomb<:, also demed N,ynogeka', 
requests for re<onsoderahOn and clanficatoon of these decos1on,. See N,y;,egel:a, fk<rs,on on Requesl fur 
Reconsiderat>On of 1he Decision on Request fur Review (AC), 27 September 2006; Nry,/eg,ka, !l<cositm on 
Rc~ucst for Clarifica11on (AC/, 17 April iom 
; N,,-·,iegeka, Dcm,un on Rcque>t for Disclosure (AC), l l July 2007 

Ibid, p,,ra,;. 4.5, 
' RequOte Urgente de Mr. El,i:zer Niy,tegeka (lCTR,96, 14-R) au, fin, de commumcation du procOs-verbal 
de l'aud10,,co a hu,s do, e, d'une piOCc d9'<>See sous scellk lolS de la deposition du tOmom D\J, filed 18 
July 21)()7 ("Request for Di,dosurc'). 
' RequOte aux fins d'une rtv,sion de l'Anil rcndu par la Chambre d'appel le 09 Juillet 2004 ou, 
al!emam,emeo,, aux fins d'une ordonnaao, d'eaquOte sur les fau, teT11mgnages des tOmoins de 
r Accusation, filed 22 Augu,t 2007 9 ("Third Request for Re,..,ew") 
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Chamber Ill, comprising Judges Khalida Rachid Khan, rresiding, Lee Gacuiga Muthoga, 
and Emile Francis Short, to determine the Motion. The President noted that the 
designated Judges comprised the Trial Chamber in the Muhimana case. Therefore, the 
President reasoned, designation of this Chamber conformed !O the genera! purpose of 
Rule 75 (G)." 

5. On 23 January 2008, the Appeals Chamb<lr denied Niyilegeka's Third Request for 
Review. •0 In its decision, the Appeah Chamber noted that the excerpts of Wnncss DD's 
closed session testimony should not have been revealed to Niyitegeka without prior 
authorization, and had been obtained in direct violation of the Muhimana Trial 
Chamber's Defence Protective Measures Decision. The Appeals Chamber directed The 
Prosecution. pursuant to Ruic 77 (C)(i) of the Rules, to investigate the unauthorized 
disclosure of the dosed session transcripts. 11 

6 There has been no response to the Request for Disclosure. 

DISCUSSION 

7. The Chamber notes that Ruic 75 deals dueclly with the siruation before lt. Rn!e 
75 (fl and (G) deal specifically with the disclosure of materials subject to proteclive 
measures m one case for use in another case. As the Appeals Chamber noted in its 
Decision on Third Request for Review, the closed session transcripts of Witness DD's 
testimony are protected by the Muhimana Defence Protective Measures Decision, which 
ordered the non-disclosure by the par1ies of documents or information that could reveal 
the identity or location of a protected Defence witncss.

11 

8. Niyitegeka also bases his Request for Disclosure on Rule 81 {B), which authorises 
the Tnal Chamber to "order the disdosure of all or part of the record of closed 
proceedings when the reasons for ordering the non disclosure no longer exist" The 
Chamber notes that Niyitegeka does not actually argue that the reasons for ordering the 
non-disclosure of records of closed proceedings in the Muh1mana case -- the reason being 
the protection of witnesses' identities - no !anger exist. There is therefore no basis upon 
which the Chamber can he satisfied that !he reasons for ordering non-disclosure of dosed 
proceedings have changed. Rule 81 (BJ is not applicable to the present drcumstances 

"N,yitegeka. Case No ICfR,96.J4,R75, De,ipa1ion of a Trial Ch=bc-r lo Consider the Request for 
D,sclosurc of Closed Scss,on T ranscnpts (President). l S Noveml>e1 2007 (""P,,,.1dcnt's Order"'), In reaching 
thos d<coscon. the President did not refer !O N10togeka 's Thud Request for Review then pending before \ho 
Appeal, Chamber. 
' Nr)·iregeka. Dcsigna~on of a Tnal Chombcr la Consider ,he Request fo, O,sclo<ure of Closed 5es,ioo 
Transcr1pts. para. 4_ The designated Tnol Chamber heard the original <esrimony of Witness DO and granted 
the relevant pro1ccti,e me.sure,. See Prosecutor v, M,k,, MuhrmaJta. Cose No. JCTR-9$-1 B.-T. Dectsion on 
Defence Mot\on for Protecnve Measures for Defence Witnesses (TC"), 6 July 2004 {""M,.himana Defence 
Protecl1vc Mea,uncs Decision", or '·Defence Protw,ve Measures Dccos,on··), 
"N,vitegelw., Decision on Third Requesl fro Review (AC). 23 January 2008. 
" Ibid. paras 9-1 0 
"Muhm,an• Defence Prnlectlsc Mea.,ures Decision. 
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9. 11e Chamber strongly disapproves N,yitegeka's blal.ar: violation of the 
MuMma a Defence Protective Measures Decision. Not only did Niy1tegeka seek to admit 
the clos :d session tes!imony of Witness DD before (he Appeals Chamber without 
authoriz tion, he also made observations about Witness DD .n the Request for 
Disc\os1 re, a public document, which may tend to reveal Witness D1Ys identity. 

!O ( ienerally, when applicants have been granted access to prnlected materials from 
another ,ase, that access has been conditioned on the applicant following the protective 
measur, s granted in the first proceedings.ll In the Chamber':; view, Niyitegeka's 
demons rated disregard for the ex!Stmg protective measures raises serious doubt that he 
would· onour the same protective measures if granted access to Witness DD's closed 
session tei;timony. Under such circumstances, the Chamber consi,:.ers it unnecessary to 
de(errni 1e whether Niyitegeka has "a legitimate forensic purpose foe seeking access to the 
testimo iy"' or whether there is "a sufficient nexus'" betwe"n Ntyitegeka's and 

Mhi . " u rr ma s cases. 

FOR 'l HESE REASONS, !he Chamber 

DENII :S the Motion 

0RD1'RS that the Request for Disclosure be re-classified as confi.:.ential by the Registrar 
to ens1 re the protection of Witness DD's identity. 

Arush , 14 February 2008 

) 
Kl a Iida Rach id Khan 

Presiding Judge 
Emile Francis Short 

Judge 

" See , g , Prosec"tor v V.doj< B/agojo>1ii: & Drogan JoJdC, Case No. IT .o; -60·A Dem,on on Momtilo 
Peri~, 's Motion Seeking Access to Confidenti•I Material in lhe Blagojo,,cand' Jok;t Case (AC), (8 
Janua y 2006, para. 9 (e). 
"Co, rpare ibid, p>n. 4, 
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