| tTR-00~ 5L -1
Iy — 02 =X o
(63669~ 64667) M

International Criminal Tribunal for Rwanda
Trbunal pénal international pour le Rwanda

LMIO Ck HATE Bl

OR: ENG

TRIAL CHAMEER 1I

Judge Asoka de Silva, Preziding

Before:
Judge Taghrid Hikmet
Judge Seon Ki Park =
=3
Registrar: r Adama Dieng 2
ml"‘
n-2
Date: 14 February 2008 O
Mo —
<o~ T
The PRD?EC UTOR QE -
a X3
Augustin NDINDILIYIMANA 2\ =
Augustin BIZIMUNGU ~ :;J"'
Frangois-Xavier NZUWONEMEYE -
Innocent SAGAHUTD

Case No. ICTR-00-36-T

DECISION ON BIZIMUNGL'S MOTION TO ADMIT AS EXHIBITS
CERTAIN DOCUMENTS MARKED FOR IDENTIFICATION
DURING THE TESTIMONY OF ALISON DES FORGES

OMice of the Prosecutor:
Mr Alphonse Van
Mr Moussa Sefon
Mr Segun Jegede
Mr Lloyd Strickland
Mr Abubacarr Tambadou
Ms Felistas Mushi
Ms Faria Rekhas
Ms Marlize Keefer
Counsel for the Defence:
Mr Gilles St-Laurent and Mr Ronnie¢ MacDonald for Augustin Bizimungu
Wi Christopher Black and Mr Yincent Lurquin for Augustin Ndindilivimana
Mr Charles Taku and Ms Beth Lyons for Frangais-Xavier Nzuwonemeye
Mr Fabien Segatwa and Mr Seydou Doumbia for Innocent Sagahutu



‘ 6u Lb6Y

Deecision on Bizimungu’s bMotion To Admit as Exhibits Certain Ducurments Marked For Edentification During
the Testimony of Alison Des Forges

INTRODUCTION '

L. The trial commenced on 20 September 2004, During the Prosccution case, Alison Des
Forges testilied before the Chamber as an expent witness.! Om 30 Tuly 2007, the Defence for
Bizimungu filed a motion requesting the admission ol 27 documenis as exhibils, which were
pn:wuusl}r marked for identification (1D documents) during the testimony of Alison Des
Forges.? The Prosccution filed ils respanse on 2 August 2007.° The Defence for Bizimungu
filed its reply on 7 August 2007.1

DELIBERATIONS

2. As a preliminary issue, the Chamber notes that neither Parly disputes that the
document bearing 1D number 120 was already admined as Defence exhibit D.142.° The
Chamber will, therefore, focus its discussion on the remaining 1D documents.

3. The Defence requests that two categories of documents admined as ID documents
during the testimony of Alisen Des Forges be converled into Defence exhibits, namely,
documents from the American archives and other documents including comespondences,
press communiqués from Rwandan authorities or political pamies and documents in the
pubtic domain.” The Defence submits that the documents in question provide a coniext to the
testimony and are important to assess the credibility of the witness.” The Defence further
subrmits that the majority of the documents possess prima facie prmf of their authenticity
since they were commented on by Witness Alison Des Forges? With respect to the
documents from the American archives, the Defence additionally submits that they are
reports prepared by American public authorities on the situation that prevailed in Rwanda
and argues that these documents should be treated in & manner similar to UN documents.”

4, Rule 89(C) of the Rules of Procedure and Evidence grants 2 Trial Chamber broad
diseretion in assessing the admissibility uf evidence. At the admissibility stage, relevance and
probative value are threshold standards.'® Furiher, at this siage, the beginning of the proof
that evidence is reliable, namely, that sulficicnt mdmta of rehiability have been established is
required for evidence 10 be admissible.’' Tt is for the party secking admission of a document

! Winess Alison Des Forges testificd on the following days: 18, 19, 20, 21, 22, 15, 26, 27, 2§ Septernber 2006
and 5, 6,9, 10 11, 12, 13, 16 Ociloher 2006
? Requéte de la Défense d" Augustin Biwimungu alin 4" admeltre loy pitoes admises sous la oite 11 sous une chte
D (Piéces praduiles lors du 1émoignage de I'oxport DesForges), filed on 30 Juty 207, {Defence Motion),
? Prosecutur’s Response (o “Reguéle du la Défense d Avgustin Bizimungu afin d’admettre bes pidces admises
sous [a oie 1D sous une oiilc 1 (Fiéces produites lors du témoignage de Mexpert DesForges)™, filed on 2 August
2007 {Prosecution Response),
* Réplique de la [Mfanse d°Augustin A Iz procédure intitulée Prosecutor’s Response W “Requéle de la Défense
d’ Augustin Blzimungy afin 4*admetire les piéces admises sous |2 céte 11D sous une oite D (Fidces pmduites lors
du témognage de I'cxpert DesForgesy”, filed on 7 Auguast 2007 { Defence Reply).

5 Defence Motion, para. 1%; Prosceution Response, para. 1. See T, 13 September 2008, p, 3.
* Detence Motion, para, 10, Docurments belongmg te the Amencan archives inclede documents marked iD-103,
TD-136, ID-107, 1D-108, [(D-111, 1D-113, ID=-114, (=115, ID=119, 12-122, 10123, 10-126, [D-129, 10134
and ID-131. The other documents include 112-10%, H2-1HD, [D-LIZ, ID-116, ID-T17, ID-T18&, ID-121, [I3-124,
1D-125,10-127, ID-E28.
T Dietence Mutian, pera, 24; Defence Beply, para, 6.
& Defunce Motio n, paras. 1%, 22, 23,
? Defence Motian, paras. 13, 14: Defence Reply, para. 9.
" Prasecutor v. Théonesic Bagorora, Case No U THR-GE-41-T, Decision on Admission of Tab 1% of Binder
peoduced in conneckion with apprarance of Witness haxwell Mkole (TC), 13 Scplember 200d {Sagarors e ol
Decision), para. 7.
" Pauline Mvirgmasuhuko v The Prosecutor, Case MNolCTH-98-42-ART3 2, Decision on Pauline
HMyiramasuhiko’s Appeal on the Admmissibility of Evidence (AC), 4 Cowber 2004, pars. 7.
Hrosecutor v. Augusiin Ndindilivimana ef al., Case No. LCTR-O0-56-T 2af3
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10 establish that it has sufficient indicia of reliabiliny. ¥ The moving pary most provide some
indication of the document’s authenticity such as the nature of the document, its author(s},
the provenance of the document and its chain of custedy from the time of seizure 1o jts

production in court,"

5. The Chamber [inds that the Defence, as the moving pany, has not established that
cach of the documents marked for identification is sufficiently relavant and reliable to be
admimed inte evidence. Instead, the Defence has simply made very general references that
some of the documents were referred to by Alison Des Forges during her testimony, which
do not sullice to discharge the Defence’s burden in this case. The Chamber cannot permit a
whalesale admission of documents based on gencralised arguments. Forither, regarding the
first category of documents, the Chamber does not consider the mere element of documents
beionging to ¢edain American archives to be a sufficient indication of their reliability for
their admission inte evidence, The Chamber, therefore, denies the Defence request at this
slage,

FOR THE ABOYE REASONS, THE CHAMEER

DENIES the Defence Motion.

[Arusha, 14 February 2003, done in English.
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Asoka de Silva _ Taghrid Hikret Sean Ki Patk
Presiding Judge ) Tudge _ _ Judge

= Alfred Musema v, The Pregecuter, Caye Mo fECTR-96-| 3-A, Judgement (AC), 16 November 2001, para. 47;
Beprasora ef of Ducision, para. £,

" Prosceweor v, Tharcisse Muvinyi, Case NoICTR-2000-55A-T, Decision ob e Proscoutar's Motion o
Admit Docwments tendered during the cross-examination of Defence Withess Augustin Ndindilivimana (TC),
28 February 2006, para. 13; Sagetora ¢f of Teeciston, para. 8.
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