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THE INTERNATIONAL CRIMINAL TRIBUNAL FOR BWANDA

SITTING as Trial Chamber [, composed of Judge Erik Mease, presiding, Judge Sergei
Alekseevich Egorov, and Judge Florence Rita Arrey:;

BEING SEIZED OF 1he “Requéte de ia Defence aux Pns d'admission des declerations
écnites au dossier” ete, filed on 10 January 2008:

CONSIDERING the Prosecution Respopse, filed on 16 January 2008, and the Defence
Reply, filed on 2] JTanyary 2008,

HEREBY DECIDES the mation.
INTRODUCTION

L The Pefence closed its case in the Renzaho wial on 6 September 2007, Both parties
submimed their Closing Briefs on 15 November 2007. Oral submissiotis are =cheduled for 14
and 15 February 2008, The Defence now requests admission of two leiters and franscripts
from the Bagusora et gl trial which purportedly show that General Gretien Kabiligi, one of
the four accused in that tial, was not in Kigali on 7 April 1994. As this contradicts the
testimony of Wimess AFB In the Renzaho rial, the Defence argues that the Prosecution
should have disclosed the documents under Rule 68 of the Rules, .

2. The Prosecution opposes the request and denjes Lhat it violated ils Rule 68 obiigations.
The documents were publicly available and the Defence failed to exercise due diligence.
Admission of documents at this lawe stage requires exceptional circumstances that the
Defence has failed to demonstrate.

DELIBERATIONS

3 Acconding to Ruie 92 bis (A) of the Rules, a Trial Chamber may admit the evidence
of a wiess in the form of a writen statement instead of oral testimony which goees to proof
of a matter other than the acts and conduct of the accused as charped in the indictment.
Referring to Rule 92 bis (D) and (E), the Defence secks to introduce correspondence between
the Olfice of the Pmsmutcrr and Egyptian authorities in 2002, which was admined in the
Bagosora er al wial' It also requests admlssmn of excerpts of the transeripts of the
Prosecutor’s closing arguments in that trial in 20077

4, The leters between the Office of he Prosecutor and the Egyprian aulhorities do pot
form part of the evidence of any Defence witness in the Remzaho tnal. Furthermore, the
documents deal with the “acts and conduct” of Renzsho, Even though Kabiligi is not
mentiongd in the Indictment, Renzaho is charged with having acted together with leaders and

! Prosceution Exhibit 232 A (Lefler of 12 March 2002 from the Oifice of the Prasscutx to the Egypuian
Ambagsador 10 Rwanda) and B (Letter of 20 June 2002 from the Egypiian Ambagsador to the (Hlice of the
Frosecutor), both advited on 7 June 2004, According to the later, Kabiligi amived in Egypl on 28 March and
lefi on & April 1994,

T, 28 May 2007, in particular p. 13 {Feench) which corresponds 1o p. 12 in the English version (... on the
same day, ¥ April, Lhe other Accused, Kabiligi, was oot in Bwands, He was oulside of Rwanda and while Lhe

other three Actused were in Rwanda giving orders and instructions for killings to be carmeld out, Kabiligi was
iment on retuening hack 1o Rwanda™).
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members of the Rwandan armed forces and with having inswucied soldiers and been engaged
in military treining.’ The Pre-Trial Brief alleges that he invited military leaders, including
Kabiligi, to arend meetings after 6 Aprit 1994 ° According to case law, written statements
seeking o contradict evidence Ihat an accused caried out certain acts do not fall within the
scape of Rule 92 bis {A).s Furthermore, there is no written stmtement with a declaration by the
wimess made in conformity with the procedure prescribed by Rule 92 kis (B}, or any
submissians suggesting an alienative procedure under Rule 92 &is {C). Consequently, Rule
92 bis does not provide a legal basis for admitting the correspendence between the Office of
the Prasecutor and the Egyptian amnhorities.

S. Rule 92 fis (D} allows for the admission of a transcript of evidence given by 2 wimess
in proceedings before the Tribunal. The Defence seeks admitted the closing arguments of the
Prosecutor in the Bagorgra ef gl inal. However, such submissions are not evidence and
cannot be admitied under this provision. This said, transcripts from trial proceedings form
part of the Tribunal’s judicial record, Nothing prevents the Renzaho Defince from referring
to the Prosecutnr’s stalement in the Baposora ef ol irial during its ciosing argumenls in the
present case,

FOR THE ABOYE REASONS, THE CHAMBER
DENIES the Defence motion.

Arusha, [2 February 2008

b b (BT
Erik Mase SergerAiekseevich Egarov Florence Rifa Aty

Presiding Judge TJudgs Judge

[Scal of ﬂfETribunal]

! See, for instance, Indictment, paras. 5, 7-9, T1-14,

* Pre-Trial Brief, mra. 7.

* Prosecutor v. Bagosora, Deuision on Deftnce Motion for Admission of Swtement of Witess LG-1A1.03
LUnder Bule 92 bix (TC), 11 December 2006, p. 4; Prosecuior ¥ Kamihasdn, Deciston on Kamubanda®s Motion
o Admit intd Evidence Two S1atemems by Witness GER m Accordance with Rules 89 (C) and ¥2 &is of 1he
Rules of Procedure and Evidence {TC}, 20 bay 1002, para. 29,





