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Ue,;i.sion on Ndindiliyirnano's Request for Cenification of the Ch,mbcr'; popr,a '""/" 6 Fct>ruar} 200R 1 
Oe<ision ol JO No,·emb<, 2007 

INTRODUCTION 

I. The Prosecution closed its case on 7 December 2006. The first Accused Bizimungu 
completed his case on 14 December 2007.1 On l2 November 2007, the Chamber issued an 
Oral Decision regarding the conta\:I of Bizimungu's protected witnesses by other Defence 
teams prior to their teslimonies.2 Subsequen1ly. the Defences for Ndindiliyimana, Bizimungu 
and Nzuwonemeye filed motions for certification tu appeal the Oral Ruling. On 30 November 
2007, the Chamber rendered a proprfo mow decision clarifying its oral ruling of 12 
November 2007, "hich disposed of \he motion, for certification (hereaficr "Impugned 
Decision").' The Impugned Decision ordered that Counsel wishing to meet protected 
witnesses who were not called as witnesses by their Defence teams must first seek 
authorisation from the Chamb.:r.' On l3 December 2007, the Defence for Ndindiliyimana 
filed a Motion requesting certification from the Chamb.:r 10 appeal the Impugned Decision 
(hereafter "Motion").5 

DELIBERATIONS 

(i) Time ofF1/ing 

2, The Chamher notes that pursuant to Rule 73(C) of the Rules of Procedure and 
Evidence (the "Rules"), requests for certification must he filed within seven days of the filing 
of the Impugned Decision, and that this Motion was filed outside of this time limit.' Uad 
Counsel for Ndindiliyimana's explanation for the lare filing was that he was travelling on the 
day when !he Motion should have been filed, but the Chamber no!es that Co-Counsel for 
Ndindiliyimana was present in Court on that day and therefore could have filed the Motion in 
accordance with the Rules. 'The Chamber therefore rejects the Motion as it was filed out of 
time. 

3. Even if the Chamber had considered the Motion, it wou!d s!il! have rejected it on the 
grounds that the Defonce had failed to satisfy the criteria for certification set out in Ruic 
73(8).7 The Chamber notes that the Motion was primarily concerned with the merits of the 
case, as opposed to the criteria stipulated in Rule 73(B). The Chamber further notes that the 
Defence misread the Impugned Decision as cxemplifle<l by paragraph 14 of the Motion, 

" the ·c1arificalion' does no/ re.,o/ve the preJudacc W 1he defence cremed by the or1gmal 
ruling. ii moinrains that preJudiN and further P"'Jud1ces 1he defence by .<Mlm;; 1!,a, if the 
(hamb~r giws permission to /he defen,·e lo mee, a w,me,s and rhen rhe defence c·ross· 

' ~ubjecl to 3 <Xp<ft willtcs,:os u, t>e called by otl,or De!Oo,-e >eon» at a lace,- cun< 
'T. 12 Novcmt>erW07. p. J. 
'Proprio J/oiu Demi"" Clarit}',ng Tho Chaml:>er'.< O<al Rulmg of 12 lso"mbe, (TC). )0 No.omOOr 2007, 

r-;:::;p!;:·.H<>lu D"<ision Clarifying The Clirun!>er', Oral Ruling of 12 ~ovcmber 11(), JO 1-o,·e,nl,cr 2007, 

f"''· J. 
Ndindiliy1mano'; Rcply To Prop"o Mot• DccLSion B)- Trial Cllamber For C'larilio,tioo Of JO November 2007 

filed un 13 December 2007 
'11,e Impugned Decision wa, filed nn JO :So"Omhsr 2007 ond the Molina wa< m>I filed unr;1 IJ flcccmbcr 
2rnJ7. Pur,u•nt tu Rule 73(C') and Ruic 7 /<r (BJ ofche Rule,, the Motion should hove b,,-.;n fit«l on 7 December 
2007. 
7 

D<cision, rendered on such motions arc withoLJt io<erlocutory appeal save wi\!1 cel'\lf,co1ion h)' lho Tri•l 
Chamber, which may gronc such cenificacion iflhe decision in,·olves an is,ue that would sign,fic,n<Cy ,ffect tho 
fair and exre.Ji1iuu, conduct of lhc proceedings or 1hc ouccom< of ch, 1rial, and for "hich. rn the opimon uf the 
Trial Choml>e,. al\ immediat< resolution ~y chc Appeals Cllambcr may materoally O<l-anoc "10 fKOC<."ed1n@;, 
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exammes lh"' wune.,s rhar the Chamber mil gm; less ,wii,ht lo the answer, retefred 111 
cros.,-exammatinn .. If the fact of ao.ss-examina//on alone i, lo n,du,·e /he weigh/ of 
le.<timony given under crnss-exommalfon rhen rhe Chambn i., really slating that !here" no 
rrgh1 "' cra.<'-examine as " will hm"e no weigh!". 

The Chamber observes that the Impugned Decision does nol in any way limit or infringe \he 
Defence's right to cross-examine and meet with witnesses. Protective measures are granted 
to witnesses by the Chmber and only the Chamber has the responsibility to uphold and 
enforce those prot,:,ctive measures. ll is for this reason that Defence Counsel are required to 
seek authoriSBtion from the Chamber 10 meet with protecte<\ witnesses not called by their 
own Defence team,. The Chamber rccaUs !hat the same procedure exists for the Prosecution 
intending to meet with protected Defence witnesses.8 

(ii) fnapproprio.te Use oftan?;uage 

4. The Chamber admonishes Counsel for Ndindiliyirnana for using inappropriate and 
unacceptable language jn the Motion, asserting bias of the Chamber as follows: "The 
Chamber, by reconfinning ils claimed right to detennine if counsel can meet with witnesses, 
is again attempting to paralyze the Defence in favour of the Prosecution,"' The Chamber 
recalls that it has already issued several warnings to Counsel for Ndindi!iyimana for u1ing 
inappropriate and abusjve language. 10 

S. The Chamber further recalls that, according to Rule 73(F), it may deny costs and/or 
fee., in whole or m part if a motion brought is considered frivolous or an abuse of process. 
n,e Chamber finds this Motion to be frivolous and an abuse of process by its offensive 
language. failure ta address the necessary legal criteria, and unjustifiable late filing. The 
Chamber therefore denjes costs and fees for the Motion. 

'Impugned Decjsioo, pora. J. 
' See Motirut. para. 1 5. 
'° One wriltcn woming dated I July W!IS a"d four oral warni,,gs doted H ~ep(,;rnt,e, 21!05, 2 Fobrunry :m06. \6 
March 2006 and 20 No"Ornber 2006, respectively, pursuant (o Rule 46(A) of the Rule,. 
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FOR THE AW\'l: REASO"<S, THE CHAMB£.R 

DEN!£S L\e ~ote»; ilild accardillgly 

DlnECTS the Regi~ra. lo wilbhokl payn,wJ cf ml• as:sm:ia11:-d With !ire Mmlcu Md eNh 
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