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INTRODUCTION

. The nexi trial session in this case is t0 commence on 28 January 2008 and to rum,
almost continuously, until the remaining evidence in the case has been heard.!

2. By Mation of 7 December 2007, Prosper Mugiraneza seeks an order from the
Chamber that his witness - Wilness RDG — be permitled to testify by way of depﬂsnmn
pursuant to Rule 71 of the Tribunal's Rules of Procedure and Evidence (the “Rules™).”
Defence snbmits that the wimess® ill health amounts to exceptional circumstances, as
required before a Chamber can order the taking of a Rule 71 deposttion.

3. The Defence proposes that the deposition be taken at the 1ICTR office in Kigali,
Rwanda, and requests that it be wken as soon as possible.’ The Defenice further submits thal
the witness could be deposed by videcconference, pursuant to sub-Rule 71 {Dy}, if necessaty.’
The Defence Motion does not atlach any medical report conceming the witness, though it
znnexes a series of email exchanges between the Defence and the Wlmesses and Victims
Suppert Section (“"WVSS") relating 10 Witness RDG's hf:alth statws® It also anaches
malerials outlining the matters (o which the withess will resnfy

' Prasecutor v. Casimir Rizlmungu ef af, Case Wo. [CTR-5%-50-T, Scheduling Order (TC), 4 December 2007
{the "Ordar™). The Scheduling Crder was made puriuant to Rule 54 of the Rules of Evidence and Procedure,
* “Prosper Mugiraneza's Emergency Mation 1o Depose Wilness RDG Pursuant 4o Rule 717, filed on 7
Drecember 2007,
! Rule 71 of the Rutes provides:
LY At Lhe request of cither parly, a Trial Chamber may, in exceplignal cireumstances and
in Lhe interests of justice, order that a depozition be Laken for usc al trial, and appoine, for that
purpote, B Presiding Officer.
(B) The matipn for Lthe taking of a deposition shall be in writing and shall indicate the
name and whereabouls of the witiess whose deposition is sought, Lhe dale and place 2t which
ihe deposition is 1o be teken, a statement of the matters on which the person {5 Lo be examined,
end of Lhe exceplional circumstances Justifying the teking of the deposition.
{) N the metion is granted, the party ai whose request the depoxilion is o be taken shall
give reasonable notice bo the other party, who shall have the ight to atlend the taking of the
depasilion and cross-exsmine the wilness.
(o The deposition may alsn be given by means of a videoconference.
[{}] The Presiding Officer shall ensure that the deposition is teken in aecordance with the
Rules and that & record 15 made of the depositian, insluding cross-examination and objections
raized by either pany for deeision by the Triel Chamber. He shall transmit the record 1o the
Trial Chamber.
4 Deefence Motion, para. 5, “Mugitaneza requests that the deposilion be scheduled as soom as possible, preferably
before 23 December 2007,
? Delence Motion, para. &.
* Defenee Motion, *Exhibit A, These smails are 25 follows:
(1) Email dated 1 December 2007 from Defence Legal Assistance, Cynthia Cline to Ms. Sylvie Becky of WYES
inguirpg about the heaith of Wimes R
{2¥ Email dated 3 December 2007 from Mx. Sylvie Beeky of WYSE to Mr. Paul Mrsava, WVSE Kigali, seeking
updale as w the health condition of the wilness,
(3) Email dated 4 Decernber 2007 from Mr. Faul Mnzava to Dr. Matic and Mr. Rwatagarc sceking a report on
the witness’ health condition and seeking 10 know whether the witngss could wave! o Arusha in January or
February 2008,
(4)Emnil daled 4 December 2007 from Dy, Marie Wyiraziraje o Mr. Paul Mnzava stalipg that Witness RDG
canndt rave] because his health status is nol in good condition.
(5) Email dated 4 December 2007 from Mr. Panl Mnzava b Ms. Cynthia Cling and Ms. Sylvie Becky indicaling
that the wiiness iz oot il to wavel to Arusha due 1o his health condition.

The Proseculor v, Cosimdr Sizimungu et al, Case No. ICTR-9-50T
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4. The Prosecution, while not opposed to the poasibility of taking RDG’s testimony by
: deposition per se, submils that an affidavit or medical report by a qualified medical doctor is
necessary to justify such an exceptional measure.”

DELIBERATIONS
5. Rule 90 {A} of the Rules provides that

[witnessex shall, in principle, be heard directly by the Chamber unless a
Chamber has ordered that the wimess be heand by means of a deposition as
pravided for in Rule 71.

6. Rule 71 (A) of the Rules provides the Chamber with the discretion to grant the taking
of a deposilion where exceptional circumnstances exist and where it would be in Lhe interests
of justice.

7. The Defence submils that the Witness® ill health emounts to exceptional
circumstances, though no medical report accompanies the Defence request. Further, the
Defence submits that Wimess RDG's health has deteriorated subslantially and that the
Witness had told members of the Mugiraneza defence team that he believes he is dying.® The
information from W¥3S doclors contained in emails ennexed to the Motion indicate that
Witness RDG is medically unfit to travel 1o Arusha.'®

% Subszequent w the filing of the Defence Motion, the Chamber made a series of
independent inquries regarding Wimess RDG™s health status of ICTR medical personnel in
Kigali, through the Regisiry. The responses to these inquries indicale that the Wimess has a
serious health condition; that he is unfit to avel W Arusha; that his long-term prognosis is
poor; and that he is able 1o testify by video-link facilities or deposition,'*

0. The Chamber 15 satisfied that the current health statug of Wimess RDG, as atlested to
by the Defence in its Motion, by Lhe email correspondence annexed to the Defence Motion,
and by the subsequent information received by the Chamber, would constitute exceptional
circumstances for the purposes of Rufe 71(A)."

() Emgil daied 5 December 2007 from Ms. Cynthia Cline to Ms, C. Duly advising thal a Motien for deposition
will be filed immediataly,

(7) Email doted 5 December 2007 fom Defence jnvestipmor 1o Ms, Cynthia Ciine advising thal the witness is
wreak and that a Motion should be filed.

* Defence Motion, ‘Exhibit B”. This is in compliance with Ihe requiremenis of Rule 71{B).

V Prosecwror v, Cesimie Bizimungy el af, Case Wo. ICTR-99-30-T, “Prosecutnr’s Responge to Jérdme
Bicarunpaka's Request to Conlact and Mesl with Prosecution Witness GIKB”, dated 1 O¢tober 2007,

¥ Dhefence Mation, parss. 1(a) and (b).

'* Defence Motion Anncx A Email dated 4 December 2007 from Dr, Matic Nyiraziraje W Mr. Paul Mnzava
stating that Witness RDO cannet travel becsuse his health staws is nol in good condition; Email daled 4
Dccember 2007 From Mr. Paul Mnzava 1o Ms. Cynthia Cline and Ms. Sylvie Becky indicaling that the withess is
not fit W rave! 10 Aruzha due to his health condition.

" For reasons relating Lo Witness RDG's right to medical confidentiziity, these communications will not be
further delailed in this decision,

" See ag. Prosecuror v. Serugerds, (Case Mo, ICTR-05-84.1), Decision ¢n Urgent Mation for the Deposition of
Foseph Serupendo (TC), B Tune 2006; Simba, Decision on Defence™s Urgent Motion for 8 Depasition (TC), 11
March 2004, para. 7; Nahimana, Ngese ond Bardysgwiza, Decision on the Defence Request to Hear the

The Prosecuior v. Castmic Bizimumgu ei al, Case No, ICTR-F53-504T
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10. Rule 71{A) also requires the Chamber o be satisficd that it would be in the interests
of justice to order that a depasition be taken for use at trial. [n this regard, the Chamber has
made a number of inquiries of the Coun Management Section (“CMS™) of the ICTR, in
Arusha and Kigali, in order 1o ascertain the most expediticus means of disposing with this
issue, in the light of Witness RDG's health status. The Chamber has been advised by CMS
that videoconference faciities linking ICTR Arusha and Kigali can be made available for the
purposes of Witness RIDG's testimony during the week commencing 28 January 2008.

11. The Chamber recalls that it may authorise video-link testimony under Rule 54 of the
Rules where it is in the interests of justice, based on & consideration of the importance of the
testimony, the inability or unwillingness of the witness to attend and, whether a good reason
has been adduced for that inability or unwiliingness.”

12. Having regard to the following matters: (i) the preference under the Rules that
witnesses be heard directly by the Chamber; {ii) the medical advice that Witness RDG's
health condition renders him unable to travel to Arusha to testify, but able to atiend upon
(CTR, Kigali, for the purposes of laking a deposition (in writing or by Rule 71D}
videoconference), or for the purposes of testifying before the Tribunal by video-link; and (iii}
the availability of videoconference facilities between the ICTR offices in Arusha and Kigali
on 30 and 21 January 2008, the Chamber considers that it will be more expeditious to hear
the Witness™ t1estimony via video-link, rather thaa to order # ic be laken by Rule 71
deposition. Therefore, whilst the Chamber has found that exceptional circumstiances exist,
the Chamber finds that it is in the interests of justice Lo hear the Witness' testimony by video-
link. In this regard, the Chamber is satisfied that the Witness® testimony is imponant o
Bicamumpaka's defenm,” that he is unable to mavel to Amusha, and that 2 good reason -
namely, his current health status - has been adduced for that inabiliry.

FOR THESE REASONS THE CHAMBER

DENIES the Defence Motion for the waking of wstimony of Wimess RDG by deposition,
pursuant to Rule 71 of the Rules;

ORDERS that Witness RDG testify before the Chamber by video-link;
DIRECTS the Registry, in consullation with the parties and the Kigali Office of the

Imernational Criminal Tribunal for Rwanda, to make arrangements for the urgent testimony
of Wimess RDG via video-link from the ICTR, Kigali Oifice, on 30 and 31 Janoary 2008.

Evidence of Witness Y by Deposition (T'C), 10 April 2003, pars. ¥; Muvumyd, Decision on the Prosecutor’s
Extretticly LMrgent Motion for the Deposition of Witness QX (TC), 11 November 2003, para, 10, Bagosers ef af,
Decision on Prosecutor's Motion for Deposition of Withess OW (TC}, § December 2001, para. 12,

'Y progocutor v. Bizimmgu ef af, Case Mo. ICTR-99-50-T, Decision on Confidential Motion from Mr.
Bicamumpaks o Allow Video-link Testimony for Wimegs CF-I, 23 January 2003, para. 3; Decision on Casimir
Bizimungu's Extremely Urgent and Confidential Motion to Have Withess WDEK Testify vin Video-Link (TC), 7
Drecember 2006, parg, 3.

M “fhe Chamber has reviewed and considered the materials in *Exhibit B' 1 the Defence Motion, being a
*Personal Information Sheet” and *Staement Summnary’,

The Frosecutor v, Casimir Dizirmngs ¢.af,, Cate No, [CTR-90-56F
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