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I. The Appeals Chamber 1of the Int<ITTlarional Crinunal Tribunal for the Prosec11.tioo of Persons 

Responsible for Genocide , and Other Seriou.. Violations of Intemational Huma,ritarian Law 

Committed jn the Territozy ~fRwanda aIJd Rwandan Citizens Responsible for Geoocide and Other 

Such Violations Committe~ in the Territory of Neighbouring States, between 1 January and 31 
' December 1994 ("Appeals ~hamber" rutd ''Tribllllal~, respectively) is sei~ of an interlm:utory 

appeal filed by the Office of the Prosecutor ("Prosecution') on Hi October 20071 against two 

di>::isions rendered by Trial! Chmnber ID on 20 and 21 September 2007, concerning reciprocal 

disclosure obligations of th~ parties under Rules 66(B) and 67(C) of the Rules of Procedure and 

Evidence of the Tribunal t'Rules'').2 Mr. Nrirore:ra :responded on 18 Octobcc 2007,' and the 

Prosecution replied on 22 O,$tober 2007.4 

! 
A. Backpound 

2. On Jl May 2007, Mit N2irorera req11ested Iba.I the Prosecution allow him to inspect all 

statements made by Wimes~ BWN in its possession. Tbe Prosecution declilled the request and, on 

11 June 2007, Mr. Nzirorera1filed a motion re.questing the Trial Chamber to order the Prosecution to 

allow such inspection pursu~t to Rule 66(B).' 

3. On 14 June 2007,6 the rosecution req~ed that Mr. N:rirorera provide reciprocal discloilllre 

of memon,.ada reganlmg interviews with Abdulmohamed Band~li nnd Pr,:Jsecution Witness 

ANU. Mr. Nzirorera dedin the requ~st on the groUJJd that he did not intend to iottoduce the 

material sought as evidence,. Nonetheless, a memorandum of Mr. Nzirorern's interview ofWiuiess 

1 On 9 October 2007, the Pm,ecutjou £led colifidcnti,Uy the Prosoco,or's lmer!ocuto,y ApP""I Pu=alll to Rule 73(C), 
.Rr;i;pecting the Docls!ons ofTrf;i) Chamber III on Joseph Nzirororo's Motion fur ll:lspoct.lon o:nd on Prosoeutlon Qoss
!,,totion for Entbrcernent of Recipj<>eol D>Sclosute [Fl.n!o 66(8), Ru!t 67(C), and Rll\e i3(C)]. follo~i. the tilW&, on 
11 Oct<>ber 2007. of Joseph Nrir~rera's MotiOll for A.cc<,., to Confidontiol D<c;,;on, for Extall:ion of Tlmc u, Ello 
Re.-pon.se, aud foJ" Filin~ of Pri"' ·"" Appeal os Pllbl!c Documc.ol ("'MotjoD for ExtensloD of Time"), in whlc)l Mr. 
Nzir=ra, '"'"'" oli<;, requested 1h Appoal, Charnbel: IO d,:rect lh• Pn,,OCUl>on to file o public ve,;,,oo of the appeal, the 
Prosecution filed • public reda vmion of ,t. 4pp"'1 oo 16 October 2(107 ("Appeol''). 
2 

Ti,,, l'rosecuror v. Edownd ' · .,.,,-a et al,, C...Se No. JCTR-98-44-T, Decision OD Joseph Nzlrorc:ra's Motion for 
Insptction of S"':1=nt of [Reda J - Rule 66(B) of the Rule, of Pte<:Odurc QM Evi&oce, 20 September ioo7; The 
l'ro,ocutar v. fidaw:,,-d Ktz1',me,t~ el al., C.Se No. ICTit-98-44-T, Doci>ion on Prosocuti011 Cro,s-Mot:ion for 
Em= of Rocip,oeal Di<c~sure - Rule 67 of the Rul" of P;ocedmc oOd Evidence, 21 S.ptcml,e, 200/ 

'"''"''"''' 'Dooeloo "" MI ro, '°''°""°"" _, "Dooolo, "" ~,,_,, fu, ~,, •• , ~dooms", 
<'OllcctiveJy. "lmpugnod Dcc;,;on., ). 
' Joseph Nzirore.a', ~o= B · f!O Prosecutor', Intorlocutory ApP<>I on Rule 66(B) ond 6 i(C) Issue,, l K O~tober 
2007 ("Rosp,onse"), Tho AJ>P""1 Ch,m1bor note, 1ha! in tho same flli.nw;, Mr. Nzitorera llldicatod that ho was 
withd,a"'ffl,8 ha Motion fo,, E~ . o ofT;,z., ('.!"•• Ro,poo,<, foo!ll<>t< I). 
• Prosecutor's Il.eply to lo.,oph Njeiron,ra'• Ro,pomc Brief to Prosecutor's Intorlocutory Appeil 011. Ruic 66(B) "'1d 
67(C) I>,uc<, 22 Octabor 2007 ("R),ply--), 
' n,• l'ra,ec,,rw v. Uo"ard Karfm= «t al., Case Ko. lCIR-9S-14-T, ro,eph N>:irorera's MotiOll for In,pection of 
suu,rnell.l M [Red11GLO~J. filed on j'l Inn• 2007 ("Motion fur Inspection'?· 
• Ntbough it i, doted 13 Jun, 200 , the ProsecuUon 's reque,t for ='Procal di,do= was filed on 14 Jun• 20()7. 
' The Pro,ec,,/or v, tdmlarcf K.ar,.,,,.,,-a el al .• c .. c No, !CTR-98-44-T, ProseelltOr's Response IO Nzirorcra', Mot;on 
for lllspect:ion and J>ro,ecutor'• CJ1oS3•MoriOll for Enforcemem ofRec,p<ocal Di<closure Pursuam ro Rule 67, filed OD 
l ~ Jun< "2007 C'Cro>S-Motlon for IRe,oipr<>oal p;,o!o,ure''), Atme!Cllr< S, E-mail of 14 June 2007 - Nzirorcia Dd"cn,,, 
Team to STA Doll Wob,IN. 

C..,o No. 1C1'R-98-44-AR73.ll 2 23 JBDU>I)'200S ~ 
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A."Rl was diselos,:.d 10 !he PlcoseC\ltion Dll the same Ila:;' and was ndmitted Into evid= a.s Exhibit 

D. NZ JOO during Witness ANU's cross.examination. 9 

4, In its response to the !<4otion for Inspection, the Prosecution moved the Trial Chamber to order 

reciprocal disclosure under illle 67(C).10 

5, The Trial Ch!Ullber granted Mr. :Nzimrcra's Motion for Inspection aud denied the 

Prosecutio11's Crnss-Motio)l for Reciprocal Diwlosure on 20 and 21 September 2007, 

rr:spoctively. 11 

6. The l'rosecutioz, souglit certification to .appW the Impugned Decisions, .which the Trial 

Cbamber granted. on 2 October 2007.12 

B. Standard ofR,,,vJew 

7. In the present decision,lthe Appeals Chamber mustdi=t~c whether the Trial Chamb~ erred 

in granting Mr. Nzirnreral's request for disclosure under Ruic 66(B) and in denying the 

Prosecution's request for re~iprocal disclo= pursuanl 10 Rule 67(C). As the Impugned Decisions 

relate to the general conduct of trial proceeding&, they are tliseretionary decision.s to which the 

Appeals Chamber must aeqord deference, ll The Trial Chamber's e>:ercise of discretion will be 

,evcrsed only if it ia dc:w0Df2ted that the Trial Chamber made a discernible ertor in the lmpugD,ed · 

Decisions because they weif based on an incorrect interpretation of gov.:rniJJg law, 011 a patently 

incorrect conclusion of fac~ or because they were SO unfair or unreasonable as to constitute an 

abuse oftlle Trial Chamber'$ discretion. 14 

C. Alleged Eno~ in Granting the Motion for Inspection 

8. In the Ikcision on Motion for lrulpt:etion, the Trial Charo.her concluded that Witness BWN's 

statements foll within the 11urview of Rule 66(B). 1' The Prosecution requests that the Appeals 

1T 14J-2007,pp.2•3, 
'T. 18 Juno 2007, pp, 12-13. ~ 
'" Do,s,Motion for Reclpre>cal · olo,ure. 
" S•• Decis.!on o.n MotioD for eti""- p. 6; D•ci>ion on Cros.s-Motion for Rodpmcal Di>dosmo, 1' g_ 
'- See The P>wecutw v tdou01' }.(V<Jl)OT~ el al., Caso No. ICTil-98-44-T, Decision on Prosecutor"s AppUQ!ion for 
Cenificanoo to Apf>Oal tho bo.'• Dooi•IOJ> oa Josepb Nzi.«>?'Ol'O.'-< Motiou for Insi-tion of S1xtem~nt of 
[ll.odacted] arui on Ded,iOll o,:, Pr~•ceutian an[,"'] Cross--Mollou for Enforceroo,,t ofReeiprnosl Disck,s=, 2 October 
1007. 
" S•• Th• hasecuro, v Edoewd Kru-amera "' al., C..• No. ICl'R-n-44-All71.10, Decision on N:tirorera·, 
lnt£rlooutory Appeol Concemm;: his Right II) bo l'rr:sem at Trial. ~ O,wber 2001, para. 7 (:'Km-om= £/ al. Deei.,icm of 
5 Oc10bor 2007''); Tl« Pro,ec~rr,, ,.. tlle NdeyambCJe et al., C= Ko lCTil-~$..42-AR73, Decision on Jo,ei,J, 
Kany.,.bashi's Appeals against tho j:)e,oi<io.o of Trial Chamb•r n of21 M.,cl, 2007 0<1nettning the Dismissal oft,totioa, 
to Vary lili Wltnoss List, :l.J Au~\ 2007 t'Ndayamlm1e el al. Doel,ion of:l.1 Au!l"'l 201)7"). 
" See KaT"'1lero oJ "1. Doci>ion ofis Oct<>bor 2007, pon. 7; Nday=iboja et o/, Decision of21 Av'"" 2007, J)arn. l 0. 
" S,e D,c;s,on on Motion for ln.;pt,.olic>11, para,, 9, 14 xn,;l p. 6. 

Case No. ICTR-91l-44-AR73.1 l ' 
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Chamber Ieverse this Pe.:i~ion and clarify the m11teriality threshold outlined in Rule 66(8).

1
~ It 

contends that the Trial (fbamber abused its discretion ;n misapplying governing law _and 

jurisprudence and i,n failiuglto assess properly the requisite primafacie showing that the statetnents 
' sought were material to lfte pre.parati~n of the defcnce.t' It argues_ that lh_e Trial 'C~amber 

"content[ed) itself with a $rnple assertion from the Defence 1hat the mfonnat:1011 that m,ght be 

contained in[ ... ] a witness:statement mighl be material to their preparation", while Mr. Nzirorera 

should have satisfied the rwseeution IUld the Trial Chamber that the docllTI\cnts sought were 

concrctcly material to the preparation of his defence, 1' The Prosecution claims that, in th.., present 

case, Mr. Nzirmera "did no1 consider [Witneoo] BWN as hiB wimess and it was not established that 

be had ,my intention whats(jever to use the wimess' evidence at trial at th11 time of the request" for 

disclostIIe !!lade pw,uant I"'! Rule 66{B). 1~ Thu.s, in the view oftb.e Prosecution, the Trial Chamber 

"unduly expanded the paranlelern of th<: <!eferu:e's right t.o inspect documents" .20 

9. The Prosecution also ~•eris that the right of inspection pursuant to Rule 66(B) does not :apply 

to witneS< statements, or sh'fuld apply to them only in exct:ptional circumstances on a ca.se--by-ca.sc 

basis, sillce (1) the Prosecutj.on's obligation to disclose witness statements in its possession is fully 

encompassed in Rule,i 66(A-..Xii) 0:o.d 68;" and (2) an unduly broad disc]osu,,., obligation could 

unnec=arily j~pardize th.e security of potential Prosecution witnesses, undemilite ongoing 

investigations, or violate wifess pmtection orders from other eases.~' 

10. Mr. N:.irorl® responasl1bat the Trial Chamber did not abuse its d!.sc~on wben ii granted the 

M<Jlion for Inspection, or4ering disclosure of Witness BWN's statements." He arg11es that, 

according to !he plain meiuripg of the rule, witn~s statements full within the scope of Rule 66(B)," 

as acknowledged by the Tribunal.'-' Mr. Kzirorcra .Uso challenges the Prosecution's subwissioo that 

the Trial Chamber err<:<! in. ordering disciosw-e before he wa,s roquircd to file ~ final witoess li~t on 

"Seo Appoal, P""'· 45-46. 
"Se,, Appeal. P"""· 4, 25. 
"S.e AWUl, pan. 27 (empha,i, jll '"" ongma.l). See also Appeol, ]XltBS. 26, 28 
"SoeApp,al, para 32 See also Ajpp••l p"'8S. 29-33. 
'"5.,, Appeal, porn_ 34. 
" See A-ppcal, pare.,. 16-37, cdy~Clll G,ocgos Rufoganda v, /he Prom:amr, C,.,e Ko. ICIR-91>--3-A, Dochoation of 
Pres Wern. Jo,d> and Judge Shahab en Appe11.de.d to the Decisiori ('"Prosuut1on·s urgeru Req=t fo:r Clorilicatio,, ill 
lt.elatia~ to the Applio.ab,lity of e 66(Il) 10 Appoll;ite Prooeedfn~• and Requoll! for E'®nsion ofth• P•&• Limit 
Applicable to Motions''). 2S lune 01)2 ("Dcelaralion llf?r~dont Jords- .,,d Judge Shahabuddoen"). 
"S~c App•a.l. P""'- 3 8 (who,s tho osec-utton ....,.,.., ,,,._, w;1,, .. , BWN " • '""""'°"'4 ,..;t,,,o, ;,,_ =o,1,0, C'-<e), 
"'S., Re,;1>=•, para 3 l. 
"See RespOJ1.se.pan. 35. 
"S~ Re,poc,,e, p,n,, 36-38, rc~ffl~ to Fat'<fuumd Nah,ma,,.a ,r al •- t!ae harecraoY, Caoe ;-,lo. ICTR-99-52-A, 
[Pl,.bhc 'R.o:dac"<i] Dec,.,,;m on f•rosec>1ti011'• M'.<>tLou fw Leav• to Call Rom,tal Matorla~ 13 Deceu,ber 2006 
("'Nahi,nt1ao er al. Doci.sio!I. of 13< Decon,l,o, 2006") ..,,:l to Trio! Cbamhcr decrno,.. in fuc Zigi,-,myi,-aw (C"'• No. 
IcrJ.l-2001-73,T), Mlm"ha/UUl (Caso No. IC"fR.-99-S4A-T). Nyir<m14S11.hr,ko ,r al. (Case No. ICTI'--97-21-1), 
NdayambaJ• (Case No. ICTR-96-$-I), Nt"'erura el al. (Case No. ICTll.-98--4~-T) and KoJ•lfJ•li (Case No. lCfR-98-
44A-T) ca.es ., well II! a, the p,c$nt ca,e. MI. N.ruoraa ol,;o refers IO oocisiOllS of tho illternaUonol Crimin,,! Tnlruna! 
for the Formor Yugo,I= ("lc.-n"") 111.d of the S?•cilli Co..rt re, Sierro Leone. 

23 J"11=;- l008 ~ 
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the ground, t,uer al/a, that c very purpose of Rule 66(B) is to enable an acc\llied to decide whether 

to call a certaJ.!l wimess before he files his final willless !irt, in on:!cr to m!lllage !he trial in iW 

orderly way. ' 6 

J l. Toe Prosecution rspli~ that Mr. :Nzirorcr:a failed to m.ike a sufficiently specific request and to 

establish that the documentj sought were material to tho: preparation of the ,:i,,fence.'7 It adds !hat 

Mr. Nzirorera ruteady has ~cess to the Prosecution's da.labases, through the ElectTonic Disclosure 

System, and that he could ~us conduct his own sew:ches.28 It also disputes having contended that 

tbe Trial Chamber~ in qrd<:ring inspection - which would trigger reciproca.l disclosure - before 

Mr. Nzirorera was required jo file his witness li!t. Instead, the Prosecutiou m:rintains that it merely 

asserted that it was impossi~le for it to establish a.prlma/acie case M 00 what the Ddence would 

use as evidence at trial for 11:j,: purpose ofobtainingn,ciprocal disclosure.2' 

12. Rule 66(B) provide,; rot the inspection of certain items v,hlch "arc material to the preparation 

of the defence case", "are 1intcud,:,d for use by the Prosecution a.s evidence at trial", or ''wcr,:: 

obtained from or belonged to the accused". The material sought by Mr. Nzirorera potentially falls 

under the first category Th4 Appeals Chamber has previously held that «wrinen statements by the 

witnMses should be coimdeted as being included within the scope of documents to be disclosed by 

the Prosecutor to the Defence as provided fw '11\der Rule 66(B).',3o The Appeals Cham.her also 

wcalls that, for a Trial ornber to order inspection of documents considered watcrial to the 

preparation of the defence cjise, the defence mu.st (1) demonstrate that the material sought is in the 

custody or control of tbe P~osecutkm; (2) establish pnma facie !he materiality of the document 

souziit to the preparation of the defence case; and (3) specifically identify the requested material.31 

13. In the present case, it isinot disput<>d that Witness BWN's statements were in the J>:tosecution's 

possession at tlle time oftb<:r request for inspection and that the requested material was specifically 

identified. The issue to be te~olved by tl1e Appeals Chamber is thus whether the Trial Chambe-r 

"See R•'l'onse, pa,._,_ 4S-~2. , 
" See Reply, P"'"' 6. See also Reijlr. paIB. 7. 
"See Reply, p.ira. 5 
"See Reply, pa,a. 9. 
"Th< Pro,oci,ror v. Cko,,;~ R~da, C...C No. ICTI\•90·3·A, T. -4 July 2001 p. 18. S,,, al,o Nahl,,,a,,a o, <,/, 

Dccman of 13 Deoemb<:r 2006, p;\rB. 14. Addinruw!y, ln "'10tha "°"'• Ille Trul! Chaniber ord<:rcd tho Pro.seeunon 10 
penmt tte DefW"-" to in<pect \>fttll ... st.i\etnenl>. p\lnnant to Rule 66(B). 5.,, The Pro!!ec"'1), v, Jean d• Di,u 
Kam"h""®, Cose No. ICT'R-99-~4A-T, Decision on Komuhond,,', Mot:u>a for Disclosure of Win,"") Suitements •~d 
Sanction of the Prostcu,or. 29 Auiust 2002 r•Ka,,,,.,ha,,d,; Ded.s!on of29 /\.Upst 2QD2"), par,. 27. 
"Su Tha P,aseculm v. Thi<m<,<k Bago,oM et "1,. Cose No. JClll-9~-7-T. DoCU10ll c,n tl,e Mono,,. by the Dof=e 
Counsel fo, Diwl=e, 27 1'-<o~$l)CI 1997 r•Bago,oro. ~ al, Decision of 27 November 199"/"), p. 5. Su ol,o ~ 
l'>OS,C/110> v, TMone>I• .IJ~/)")l"j, a( al., Caso No. JCI'R-98-41•.Al!.73, DeOl.51.0ll Oil I:atctJGCU!()ty /\.J)p,eal Relating to 
Discl=n under Rme 66{B) of the Rules, 25 S<p1omber 2006 (:'Bago,ora et al. llerul<ln of 2S September 2006"), 
pan,. 11)..11. 

C=: No. lCTR-98-44--AR?J.11 23 Januo,y ZOOK ~ 
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r:m:d in finding that Mr. N:zjiro:rera's request esUlblisbed the materiality of the documeuts sought to 

the pn,par.iition ofth, okfewle case. 

14 Toe Trial Chamber helf,tbat it was sallsfied that the requested witness statements are material 

to the prcparetion of Mr N orc;ra' s defence smce their inspection ma.y ass:ist him ,n assessing the 

credL1,ility ofW11Dess BWN before dec1dmg to add b.im to the w,tness list ' 2 Th" Appeals Chamb,,,

f"ind.s no error in this concluj;ion. It reiterates that, withio tho fuun"'work of Rule 66(B), tl1e lesi for 

materiality is the relevance 1f the documents sought to the ])reparation of the defence ease and that 

"[p]reparation is a broad cotiliept''.'3 It also note> that, in the present case, when Mr. Nztrorera made 

his request pursuant to Rul~ 66(B), he indicated that his Defeoce le;,m had interviewt:d Wituess 

BWN and was considering i,j,eludillg him :"'n his wib:J.e$S list.1
4 

15. Further, the App~s amber cannot accept the Prosecution's submission that Mr. Nzirorera 

could undertake his own in estigation~. As the Trial Chamber recalled/' "[a] request under Rule 

66(B) is one of the methods vailable to the Defeuce for carrying oin investigations" and the fact or 

possibility of other juvesliga · OIIS does not prevent the w;e of inspection under this provision. ' 6 

16. Therefore, the Appeals Chamber .finds that the Trial Chamber did not abuse its discretion when 

it granted the Defence MotiQn for Inspection, finding that the requested materials, namely Witness 

B"WN's statements, were m*rial to the p,;ep..-ahon of Mr Nt.imren's case. 

D. Alleged Erro~ In Denytni th.e Cro~s-Motion for Reclproclll Disclosui-e 

11. In the Decision on Cr<)ss-Motion for Reciprocal Disclosure, the Trial ChamhE:r denied the 

Prosecution's motion to ins_j)ect noleS taken by Mr. Nzirorera's Defence team, holding that the 

Prosecunon failed to make a prima fade showing that the Defence intends to use these interview 

notes as evid<:nce al trial.37 The Prosecution submits that the Trial Chamber abused ,ts discretion by 

requiring the Prosecution to !>Stablish pnrno.facie that the Defence intends to use these materials as 

evideru:e at trial." Acoordin,gly, it reque,i.ts that the Appeals Chamber reverse tlris Decision and 

clarify the notion of "intent" In Rule 67(C).l9 

"See Docision ou Motion for l~ection, pua.s. 12. 14. Sae. aha Dcoi>ion m1 Motion fo, I,,,apectimi, p.,..., \O.!J, 
,ol;ing on tho Bagc,,arn •I al. DeciMon of25 Septe!Dber 2006, pom. 9. 
"See Dai:oso,a el al. Decirion oft5 September 200<'i, poro. 9. 
" See Motion fo:, Jmperao11, para, 7. 
" See Dec»ion on Motion fOT Impfction, pan. 15. 
" Daza.<ora 111 a/ Decisjon of25 Sj-ptembot" 2005. para. 11. 
J1 S"" Decision on Cross-Motion fd,< R,,dpr<>cal D\5cl=, ,>>=. 9, ,>, S, 
"Sec Appool, parxs, 4, 14. 
"See A,>peal, pa11•. 45-46, 

Cose No. TCI"R,9B-44-AR73.ll 6 23 l>llllllY 2008 q_J,l_ 
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18. The Prosecuti~ conceo/'s that its disclosure obligatiow; under Rule 66(B) are bmader tb.an_the 

re,;ipwr.al di.i;clOs,in,_ obliga~on imposed Oll the Defence, pursuant to Rule 67(C).40 It contends, 

ho;,,;.e,;tr, iw,'t ·the requirtjn"'lJ.t to lnilke a pnma fade showing of the Defenee's intention to use as 
. ' .. ' !, ' 

evidence at ~al. material_ spu~t to be inspcc~ i_s a_ r~triction ~at is m~patible :'ith tb_e 

rcciptoeity pnnc1ple eMhrinpd m Rule 67(C) which ,s auned at ensuring equality of arms. In tbcs 

respect, tho Prosecution argues that its right to reciprocal disclosure is triggered, automatically, 

from the moment the Def=f requests inspection under Rule 66(B)." It adds that ''I.fit is accepted 

that wililess slatelllents may~all withw the ambit of documents envisaged for inspection, then both 

parties, should be equally en~tled to inspect such material.'"" The Prosecution submits lbat reqlriring 

aprimafacie showing oftht Ddence's intentiomi IUlacceptably su~e<.:ts the Pros~on's right to 

reciprocal disclosure to the l'willinguClls of the Defence to express or oonfirm its inteution to u.,e 

( ... ] a document as eviden~ art trial" at a late stage in the proceedings and that, in practice, it thus 

imposes an uu.t'air burden on tthe Prosecution."' 

19. The Prosecution states [!hat the Defence's intention can be established only circumstantially 

and provision.ally, ,md w-~ that, in the p,nent case, the Trial ChambM failed to draw the OIJI)' 

niasonabfo infereoce, namclf that, at the time of the request to inspect, Mr. Nzirol-era did intend to 

use the inleTVlew notes as evidence at trial." It recalls that, although Mr. Nzirorera initially claimed 

that he would not use his n<)tes of Witness ANU's interview, he subs~uently 1endered them into 

evidence, thus .showing that ~e clearly cons,dered using the document all along.4~ 

' 
20. Mr. Nzil"o=a respond~ that Rules 66(B) and 67(C) do not impose id=tical disclosure 

tcqlli.rnmcnts on the Prosecuhon and on the Defence.4' He clrums that the Prosecution's argument 

that reciprocal .;faclosure is1 an indisp~ble illgrMient of fair trial is misplaced in light of the 
' abolition of the rcciprMal 4isclosure obligation in the Rules of Procedure and Evidence of the 

lCTY (~ICTY Rules'').<! H

1
adds that the prim a fa.r::ie showing disputed by the Pros,:cution is the 

same showiog required of e Defence when s~king disclosure from the Prosecution under Rules 

66 and 68.'~ Mr. Nzirorera so stresses that the Trial Chamber made no ruling as to the d,,sclosurc 

of Witness ANU's interview,notes since these notes were disclosed on the very daywhi;n they were 

"S••AWoo.l, P""'· 15 
'' See Appeal, P""''· 15, 42. 
" S•• Appool, pa:ia. 16. 
'' Ap;,ea), J>Ma- 17. 
" Appc!l. P""'-'· 18-19, 24. 
"See Appeal, pmLS. 21).23. 
"S"" Appc..:!, para. 21. 
"See~,. P""- 21 
" Se< ROS]lc=O, pant. 2;). 
"See Rosponse, pora. 22. 
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req_uested.10 Moreover, wiQ,. respect to the interview ootes of AbdulmohlUiled Bandali, Mr. 

Nzirorera ITTates that he did :(lot lllte!:J.d to ,ise them as ev:idenc,,, that he indeed did not use them and 

that, cowe(juently, the Triiµ Chamber could not have abused ;ts discretion in finding that the 

Prosec.uiion did not establi1 his iutent to use1hese materials as evid~ce at trial.01 

21. The Prosecution repliJtllZI the fact that the ~iprocal disclosure obligation does not appear in 

the ICTY Rules does not :ij:nply that the Prosecution's right should uot be implemented at the 

ICTR. 52 It dism.isse; Mr. N,jirorera's assenion that the entire Prosecution argument i.s premised on 

seeking identical disclosure obligations.>o It also argues tbat the very fact that Mr. Nzirorora asked 

questions about the conJ.eJ'.lt q,fWitness ANU's intemew notes is evidence of the use of ~e notes 

at trial. 04 

22. Ru.le 67(C) provides tli,at "[i]f the Defence makes B request pursuant to- Rule 66{B), the 

Prosecutor shall in turn be !entitled to inspect any books, documents, photographs and tangible 

objects, which are within ~e custody or control of the Defence and which it Intends to use os 

evidence 111 the tr/4f' (emphlisi.s added). A plain readiug of this provision shows that the exercise by 

the Defence of the inspectiQu provision of Rule 66(8) triggen; an entitlement on the part of the. 

Prosecution to inspect ceTtnin materials that the Defonce intends to w;e :,.s evidence. Titls 

interpretation was confirm~ by the Aweals and Trial Cb.ambers of this Tribunal.55 Tue Trial 

Chamber was therefore comr to consider whether iD making its request for inspection pursuaut to 

Rule 67(C), the Prosecu.tio1 showed that the Defence intends to use the rnquestoo mat&ials as 

evidence at trial. 

23. The final que,sbon belbre the Appeals Chamber is whether the Trial Chamber correctly 

exercised its discr~ion when ii found that the Prosecution failed to mak11 aprlmafade showing that 

Mr. N2irorera intends to use Abdulmohamed Bandaii's in:terv:iew notes as Mden.ce at trial. 

"'S.• ~,pome, -para>. 14, 19. 
"&e:&..iipon<O,para<.19-20, i 

"See Reply, para. JO, j 
"Se~Ropl)',para. JO. 
"'S<" R<p)y, para. 1 l. 
"s,~ Bag,>,wa el al. becision 25 Septombor 2006. "'""· 10; Kamuhamia Deciriol! of 29 A=t 2002, pan. 28. 
Ft,rth=oo,-., ITCY jurispn,dcncc $lpl>Orts lb.is applicatirn, <>fRule ~7(C) whiht it wa, still m !ru«, For installee, it )tu 

b= held that iC the Defence re/itje.s to subject itself to rccfprooal di,elosure under Rnle 67(q, it i, de=d I<> have 
waived us, of Ruk 66(ll). See Prqs,c,;10,- v. T/hom;,- Ela.i/.JC, Caso N"o. IT-95--14-'f, Docision °" tho Dofeooo Motio.n 
for Sammon, for !he Prn>eclllot"s ,allure to Comply witll Sub-Rnk M(A) of the .RulM and the Docl.ion of 27 January 
1997 Compellin& the l'ro,;IIJ,.,tioJ> of All SIAtemelUS of !he AeCUled, 15 July 1998, p. 4, S~ aba F7o,-,cko,, v. Tlhamlr 
Bla!kiC, Co,e No. JT.9S-14-P'f, Q,cision on th, Production of DJ.,c.ovory Mat=,,!,., 27 Jo.ouacy l997, pp. 20·2 l. A 
Trial Cb:lmbor of tho )CTY olso h,jld that u[a] re<\u•s'I b) the Defe:nco pW'5u;uu tu Sl.ob-ru!o 56(B) (l'i!m"" Sub•nik (C) 
of Rulo 67"; Prowculor v. Zejml ,Qelal,t et al., Caoe No. IT-915-21, Dcd."on on Motl.on by the Accused Zejml DoWit 
for the Di,closune ofEvid=, 26 $epternher 1996,para. J. 
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24. The Prosecution does ,jot di,:pute that Abdulmollamcd Bandali ha.d not been IistM as a w1to.oss 

when ii submitted it.< requci;lt_for i.rupecJ;on pUisuant to Rule 67(C), and it has not demonstrated on 

appeal that it brought any oUier infonnation before the Trial Chamb1:r shoWUlg that Mr. Nzirorera 

intended to use th~ roquestef materials a:, evidence at trial. Indeed, the ProsecuriOll conc"'1e.s that at 

the time i! made its request tor inspection, Mr. Nzi:rnrera's Defence responded that it did not intend 

to· ;ntroduce the requ~stedl material as evidence at trial.56 However, in 11S Cross-Motion fur 

Reciprocal Disclosl.lre, the I!rose<,Ution explained that such disclosure would "broaden the basis for 

weighing the reliability ofpttential evidence in deciding which witnesses should be called to testify 

at trial.',., The Trial Cbanibr found that, at the time the request was made pUNUant to Rule 67(C), 

the Prosec"tion hBd failed I to make a prima fade showing that the Deferice intc:aded to use 

Abdulmoharoed Bandali's linierview notes as evidence al trial on the ground that "[t]he 

Prosecution's desire to use [!he statements to assess credibility of its witnessu is not an interest 

which triggers any obligati{pn under Rule 67(C).'"' The Appeals Chamber fully agree,;; with this 

statement and fin.ds that the fnal Chamber applied the correct standard prcscnbed in Rule 67(C). 

25. Accordingly, the Appeµ.ls Chamber finds that the Prosecution ha< no1 demomtrated that the 

Trial Chamber ablllled its tjiscretion by denying the Prosecution's request fur inspc-ction of the 

interview notes of Abdulmol;wned Bandali at the time the request was introducc,d_ 

26. For the foregoing reasoJ]s, tbe Appeals Chamber DISMlSSES the Appeal ill all respects. 

Done in English and French, the English version being authoritativ~. 

Dated this 23 rd day of Januaqy 2oo.<!, 

at The Hnguc, The Nethe:rlaij.d.s. 

[Seal of the Tribunal] 

"S"" App<al, para. 21. 
" Cw"-Moti"'1 for Recjprooal D!l'closurc. Jl""-· 2S. 
"Docisi= o.n Cro>£-Motion for ~jprocal D.sc!osu,e, por,,. ~-, 
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