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The Pm,ccutor" CnS1mir Bmmu~g" er.el, Case No. )CfR.99·SO·T 

INTRODUCTION 

\. Pursuant to Ru!e 54 of the Rules of Procedure and Evidence, the Defence for Prosper 
Mugiraneza requests the Trial Chamber to i_ssuc a subpoena lo compel ll_ie appearance of a 

Witness in Rwanda who, the Defence submits, refuses. to appear voluntarily before the Trial 

Chamber to give tcsumony.
1 

2. The Prosecution has not responded to the motion. 

DISCUSSION 

3. Rule 54 of the Rules bestows a discretionary power upon the Chamber to issue a 
subpoena where "necessary for the purposes of an investigation or for the preparation or 

conduct of the trial." 

4. According to the jurisprudence of the ad hoc Tribunals, subpoenas may only be issued 
where (i) reasonable attempts have been made to obtain the voluntary cooperation of the 
wilness; (i,) the witness has infonnation which can materially assist the applicant in respect 
of clearly 1denti fled issues relevant to the trial; and ~iiij the wi_iness's testimony is nec~ssary 
and appropriate for the conduct and fairness of the tnal. To sahsfy these reqmrements: 

"the applicant may need to present ,nforrnation ab<>ut such factors as the posnion 
held by the prospect,ve witness in relat,on to the events m question, any relation 
the witness may have had with the accused which is relevant to the charges, any 
(lpponumty the witness may have had to observe or learn about those events, and 
any statements the witness made to the Prosecution or others m rdatton to them 
The Trial Chamber 1s vested with discretion ,n detennining whether the applicant 
succeeded m making the required showing, this dtscretion being necessary to 
ensure that the compulsive mechan,sm of the subpoena 1s not abused."' 

5. In considering whether the prospective testimony will materially assist the applicant, 
"it is not enough that the mfonnation requested may be 'helpful or convenient' for one of the 
parties: it must be of substantial or considerable assistance to the Accused in relation to a 

'Pro,per Mugirane,,.'s Motion for SubJ>O<na of W,mess, filed 31 Oclobcr 2007 {"Defence Motion"), The 
Defence Mo,,on al!acl>e.< as E><lnbit A ao affidav,l from Cyn<hia J Cline filed 30 October 2007 documenring the 
Witness's refusal to appear voluntanly before lhc Tnal Chamber 
'Pro,ecutor" K,.1tic, Case Ko. JT.93.33.A, Decis,on on Application for Subpoenas (AC), l July 2003, para. 
lO ('"Kwic Appeal Dec1Slon""); Prosecuror v. Halilovic. Case No. IT-Ol ·48•AR 73, Decision on tl>e Issuance of 
Subpoenas (AC), 2 ! JWlC 2004, pan. 7 ("f/aliJo,,,c Demion"): hose<"'°' v. Br,,mungu er al, Case No, !CTR· 
99·50..T, Decisioo on Jerome·Clement 81camump•ka ·, Request for a Subpoena (TC), dated 26 September 2008, 
para.4: Prosecutor"· Kacemera el al., Cose No. ICTR.98-44·T, Decision on Defence Mo110n for Issuance of 
Subpoena lo W1mess T (TC), 8 February 2()(l{i, para. 4; Pmse<:utoc "- Bagasora et al., Case ~o JCTR-98-4 I. T, 
Decision on Request for a Subpoena (TC), l ! Soplember 2006, pan,. 5; Bagosora et al. D<ci.SJon on Request for 
Subpoenas ofUn1te<l Nations OffiCLal, (TC), 6 October 2006, para. 3; Bago,<ora el al .. Decis,on on Request for 
Subpoena of Am, R Mpungwe (TC), 19 Oclober 2006, p>ra, 2. 
'lfalr/o,•ic DeciSlon, para. 6, Bizrmungu el al. Dcc.,,on on Jerome.Ckment B,camumpaluo's Request for a 
Subpoena (TC), dated 2G September 2008, para.4; Prosec"lQr " Brdamn and ra/ic, Case Ko. JT .99-36.AR7J.9, 
Decosoon on Interlocutory Appeal (TC), 11 December 2002, para, 3 I; Pro,oculor v M,losev,c, Case No. JT .02. 
54•T, Demion on ASS1gned Counsel Applicauon for lnteniew and Teshmony of Tony Blair and G<rhard 
ShrMer (TC), 9 December 2005, pa,a. 35 ("Milosev,c Decision").; Bagosora el al, Dcm,on on Request for a 
Subpoena for ;\{aJor Jacques B1ot (TC), l4 ly 2006, pora. 2. 
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The Pro,«uwr ,. Casimir Bi,,mungu el al. Case No. ICTR-99-50-T 

2s-1air 
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clearly identified issue that is relevant to !he trial.",. In this regard, the Chamber sh_all cons1'.1er 
the specificity with which the prospective testimony is identified and whether the mformatwn 
can be obtained by other means.5 The Chamber recalls that "subpoenas should not be issued 
lightly" and that it must consider "not _only ... the use~l~ess of the int:o~a(ion to the 
applicant, but ns overall necessity in ensunng that the tnal ,s mformed and fair. 

Rea.wnahle a11empls have been made lo obtain the vo/11n1ary cooperation of the witness 

6. The Defence submits, through an attached Affidavit, that the Witness declined ?n 
three occasions during meetings between the Witness and the Defence to appear vo]untan!y 
before the Trial Chamber.' The Chamber is sausfied that the Defence has adequately shown 
that it was unable to obtain the voluntary testimony of the Witness despi!e its reasonable 

efforts. 

The witness has infonnation which can malerially assist the app/,canl in respect of clearly 
identified issues relevant to the /rial 

7. The Chamber notes from the Defence submissions that the Wilness is expected to 
testify on a number of issues central to Mr. Mugirancza's defence. In particular, the Witness 
is expected to refute th.at meetings were held at Mr. Mugiranez.a's home to recruit 
Jmerahamwe, and to testify that parties held there were attended by Hutus and Tutsis who 
were members of sever.al different political parties. The Witness is also expected to provide 
evjdence intended Lo imp-each the testimony of, among others, Prosecution Witness GJR. 
Finally, the Witness is ex:pected to refute Prosecution evidence that Mr. Mugirane2a was 
present (i) in Kibungo after 6 April 2007, and (ii) at the Cyamuribwa market in Gasetsa on 7 
April 1994. The Chamber is satisfied that the Defence has presented sufficient infonnation on 
the Witness's position, her relationship with Mr. Mugiraneza, her knowledge of a number of 
Prosecution witnesses, and of events 10 suggest that her testimony would be relevant to the 
proceedings and would materially assist the Defence.s 

The w//ness 's /eslimony is "ecessary and appropriate for the conduc/ and fairness of1he ma{ 

8. Given her background, the Witness is in a unique position to testify on the subject of 
her proposed testimony. The Chamber is satisfied that the Witness's evidence cannot be 
reasonably obtained elsewhere and is therefore aecessary and appropriate for the conduct am! 
fairness of the trial. 

FOR THF.SE REASONS, the Chamber 

• Krmc Appeal Decl3\on, para. 11; BU,mun)114 et al. Deci,ion on Jerome,Ckmenc Bicamumpalca's Roques< for a 
Subpoena (TC), dated 26 September 2008, para.5; Mdosev1c D«csion. para. 39; Prosecuwr ~. Marlie, Case No. 
!T-95-ll, Decision on the Proseculion's Addmonal Filing Conccrnmg 3 June 2005 Prosecution Motion for 
Subpoena (TC), 16 September 2005, para 12; Bogosoro el al, Dcc,sion on Request for o Subpoena for Major 
Jacque, 13iot (TC), 14 July 2006, para. 2 
' Hal,lovic Dw,ion, para. 7; K~,11<" Appeal Dtcmon, para. 10; B,cimung,, el al. Dwsion on Jerome-Clement 
Bicamumpaka •, Request for a Subpoena (TC}. dated 26 September 2008. para 5; M,/osevic Decision. paras )6, 
:o, Bagosora er al. Decision on Request for a Subpoena for Major Jacques Biot ( TC), !4 July 2006, para 2. 

Hn/1/onc Decision, raras, 6- 7. 
' Defence Mor,on, E~h,bit A, Affidavit Ln supp<>rt of Prosper Mugiraneza 's Mouon for SubJ>oetla for Wimess. 
filed 30~ Ocotber 2007. 
'Ddene< )dotion, para.,_ 4-6, 
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ORDf.RS llx Regl$:rar toy~ a s~11a in accmdance wi•~~ this Doofai,.m, aridre~Sf'd w 
the Wttlllt.lt requiring appeuii,:,::e ~fore d1i11 Ch:;urib.:::" 1;> givr t«tmJcny in me present,~, 
and m c::iml'm«',;.;a1e it, ~1th '- COP'f of tha pre~i:;\\ Dedslon, IQ !he RepuOlk 1)f Rwaoo:r, and 

(tlRE:CTS !Ile lh:gi&y ID c;:,mmunicatc the sJb,Xierut to the WdrteS§ t."<J'ough af)pfOl'riale 
diplomatir. ch~'J:1'¢JS,, aecomJ!i!nll>d by a e"f>Y of this Q....,isiuTL 

lvm,ha, 23 January :ZOill! 

Khalida fl.;u:hid Khan 
Prml<i.ng Judge 

'/)J~ 
- For and m, :'.>::half l>f 

Emile Pr11ndiSIIIJ,1 
Judge 




