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The Prosecutor v. Casunir Bizimungu etel., Case No, ICTR-99-50-T

INTRODUCTION 257{2.9

1. Pursuant to Rule 54 of the Rutes of Procedure and Evidence, the Defence for Prosper
Mugiraneza reguests the Tnal Chamber to jasue a subpoena to compel 11_13 appearance of a
Witness in Rwanda who, the Defence submils, refuses to appear voluntarily before the Tnal

Chamber to give testimony.

2. The Prosecution has not responded to the motion.
DISCUSSION
3. Rple 54 of the Rules bestows a discreilonary power upon the Charnber to issue a

subpoena where “necessary for the purposes of an investigation or for the preparation or
conduct of the trial.”

9, According to the jurisprudence of the ad Aoc Tribunals, subpoettas may Gn]}-" be 1ssued
where (i) reasonable attempts have been made to obtain the voluntary cooperation of the
witness: (i1) the witness has information which can materially assist the a:pphcaql in respect
of clearly identified issues relevant to the trial; and {iii; the witness's testimony 15 necessary
and appropriate for the conduct and faimess of the trial.” To satisfy these requirements:

“the applicant may need to present information 2bout such factars as the position
held by the prospective witness in relation 1w the events in question, any relation
the witness may have had with the accused which is refevant to the charges, any
apporTunity the winess may have had to observe or lerrm about those evenrts, and
any statements the wimess made to the Prosecution or clhers in telation to them.
The Trial Chamber is vested with discretion in determining whether the apphcant
succeeded in making the required showing, this discretion being necessary 1o
ensure that the compulsive mechanism of the subpoena is not abused.™

5. In considering whether the prospective testimony will matenally assist the applicant,
“it {5 nol engugh that the information requested may be *helpful or convenient’ for one of the
panies: it must be of substantial or considerabie assistance to the Accused in relation 1o a

! Prosper Mugiraneza’s Motion (or Subpoena of Witness, filed 31 Oclober 2007 (“Defence Motion”). The
Defence Moton aftaches 23 Exhibit A s allidavil from Cynthia J Cline [iled 30 Getober 2007 documenting the
Witness's refusal to appear voluntarily before the Trial Chamber.

? Prosecwior v. Krific, Case Mo, JT-98-33-A, Decision on Application for Subpoenas (ACY, 1 July 2003, para.
L3 {"Krstic Appeal Decision’); Prosecuter v. Halllovic, Case No, IT-01-48-ART3, Decizsion on the 1ssuance of
Subpocnas (AC), 21 June 2004, para, 7 ("FHalilovic Decision™); Prosecutor v. Rizimungw el of, Case No, ICTR-
98.30-T, Decision on Jerome-Clement Bicanturpaka’s Request for a Subpoena (TC), dated 26 September 2008,
para d: Prosecurer v Kgremeng of ab., Case No. JICTR-%3-44-T, Decision on Defonce Motion for Issuance of
Subpoena to Witness T {TC), B February 2006, para. 4; Prosecusor v. Bagosore et af, Case Mo, ICTR-08-41.T,
Decizgion on Request for a Subpoena (TC), 11 September 2006, para, 5. Bagorora ef af, Decision on Request for
Subpoenas of United Marians Officials (TC), 6 Qctober 20006, para. 3; Bagotore ef ¢f., Decision on Request [or
Subpoena of Amu K. Mpungwe (TC), 13 Oclober 2006, para, 2,

* Hafilovie Decision, para. 6 Hizimungw of af. Decision on Jerome-Clement Bacamumpaks’s Reguest for a
subpoena (TC), daied 26 September 2008, para.4; Prosecuter v. Brdanin and Talic, Case Ko, IT-99-36.AR73.9,
Deciswon on Interlocatery Appeal (TCh 11 Decernber 2002, para, 31; Prosecuior v. Milosevic, Case No. IT-02-
54-T, Decisiom on Assigned Counsel Application for Interview and Testmony of Tony Diair and Gerhard
Shrdder fTCh, & Decerber 20035, para. 33 ("Milosevic Decision™).; Bugoeiora ef al., Decision on Request for 2
Subpoena for Major Yacques Biet (TC), 14 July 2004, para. 2.
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clearly identified issue that is relevant to the trial."™* In this regard, (he Chamber shall consider
the specificity with which the prospective testimony is identified and whether the information
can be obtained by other means.® The Chamber recalls (hat “subpocnas should not be issued

lightly’ and that it must consider “not only... the usefulness of the inffmrﬂatiun to the
applicant, but its overall necessity in ensuring that the tnal is informea and fair.

Reasonable attempts have been made to obtain the volunary cooperation of the witness

b. The Defence submits, through an attached Affidawit, Lhat the Witness declined on
three occasions during meetings berween the Witness and the Defence 1o appear voluntanly
wefore the Trial Chamber.” The Chamber is satisfied that the Defence has adequately shown
that it was unable to oblain the voluntary testimeny of the Witness despite its reasonable

elforis.

The wiiness has information which can materiafly assist the applicant in respect of clearly
identified issues relevani to the irial

7. The Chamber notes from the Defence submissions that the Witness is expected to
testify on a number of issues central to Mr. Mugiraneza’s defence. In particular, the Wimess
is cxpected to refute that mectings were held at Mr Magiraneza's home to recruit
Interakamwe, and to testify that partics held Lhere were aitended by Hutus and Tutsis who
werc members of several different political parties, The Wimness is also expected to provide
cvidence intended 1o impeach the testimony of, among others, Prosecution Witness GJR.
Finally, the Wilness is expected lo refute Prosecution evidence thal Mr. Mugiranera was
present (i) in Kibungo afler & April 2007, and (1i} at the Cyamunbwa market in Gasetsa on 7
Aprl 1994, The Chamber is satislied that the Defence has presented suflicient information on
the Witness's position, her relationship with Mr. Mugiraneza, her knowledge of a number of
Prosccution witnesses, and of events to suggest that her testimony would be relevant o the
proceedings and would materially assist the Defence ®

The witness's testimony is necessary and appropriate for the conducet and fairness of the trigf

8. Given her background, the Witness is in a unique position to testify on the subjcet of
hier proposed testimony. The Chamber is satisfied that the Witness's evidence cannot be

reasonably obtained elsewhere and is therefore necessary and appropriate for the conduct and
fairness of the tria).

FOR THESE REASONS, the Chamber

* Krstic Appeal Decigion, para. 11; Bizimungu ef af, Decision on Jerome-Clernent Bicamumpaka's Request for a
Subpoena {TC), dated 26 September 2008, para.5; Mifosevic Dexision, para. 39; Prosecutor v, Mariic, Case No.
IT-93-11, Pecision on the Prosecution's Additional Filing Concerning 3 June 2005 Proseculion Motion for
Subpocna (TC), 16 Seplember 2005, para. 12; Bagwsora ef al., Dacision on Request for & Subpoona for Major
Tacques Diot {TCY, 14 July 2006, para, 2.

Y Malitovic Decision, para. 7; Kesfic Appeal Decision, para. 10; Sicimungw et al. Decision on Jerome-Clement
Bicamumpaka's Request for a Subpoena (TC}, dated 26 September 2008, para.5; Mifosevic Decision, paras. 36,
4), Bagosora et al., Decision on Request for a Subpoena for Major Jacques Bint {TC), 14 Tafy 2006, para. 2,

f Maffovic Decision, paras, 6-7.

" Defence Monion, Exhibit A, A [fidavit in support of Prosper Mugiraneza's Mation for Subpoena for Wimess,
filed 30 Ocotber 2007

* Defence Motion, paras. -6,
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