eyt i
2A/01 "D% 1688 F..‘;I nod1T051 23932 ICTR, ) . @00l

- 1466H
T-thunaT Panal intarnational pour la Rwandu

lntamaﬂonal crlmlnnl Tribunal for Rwahda I{:TR—BG 14-R

i S - 23 Thbuagy 2098
Pt e _ {1466}112 1453;11}

(Hi APPEALS ER o
fndge Falis‘tuPum Pmsidmiluﬂge - |
i Jm:]g_e Muham,eﬂ Shnhébuddaen R

ant .

.Iuﬂge Litr Dll'glﬁl
DI ﬁgeTheudorMemn
- .'.I' dgb Wﬂlfgnﬁg Schomburg
Dctlsmn of. o 2 Janmary 2008
| Eliézer NIYITEGEKA
v.
i '
S | THE PROSECUTOR
| . . ' i Case No. ICTR-96-14-R
i
| T . - . . N —
| DECISION ON THIRD REQUEST FOR REVIEW -
W InLerostienal Criminal Tribonal for Rwanda
' R . . Tribuna! pdtal internationel pour le Bwanda
Mir. Elidzer Niyitegeda, pro s¢ o . .
: CERTIFIER TRUE COTY 0F TIE ORIGINAL SEFEN RY ME
- COTIE CERTIFIKE CONFORME A L'ORIGINAL FAK NOUS
; Imu. the SCutor NAME / NOM: :?D R 2 -
| Mr. Hassan Bubacar Jallow TGN ATURE Forereene )
Mr. Georgs Mugwanya ~ ; '
: M. Inneke Onses



. e

.. 23,01 '08 18:26 FAX 0031705128922 ICTR @002

1465/H

1, The Appeals Chamber of the Intemational Criminal Tribunel for the Progecuticon of Persons
Responaible for Genoclde and Other Seriouws Violations of Intemaranal Homanitardan® Law
Commited in the Territory af Rwanda and Rwandan Citizens Responsible for Geaocidé and Other
Such Viclations Commired in the Territary of Neighibouring States, berween 1 January erid 31
Decémber 1994 (“Appesls Chamber” and “Tribunal”, respectively), is seized with the “Requéte aux
fins d'ume révision de I'Arrét rendu par la Chambre d’appel le 09 juillet 2004 ou, alramaﬁve'n;wnr.
aux _ﬁns d'une ordonngrce d'engubte sur les faux témoignages dex témolns de I'"Accusation™, filed
EDl‘LﬁdBnDﬂH}r oo 22 August 2007 (“Third Request for Review” or “Request™) by Eliézer Niyitegeka
(“Applicant'™”). The Prosecution respondad on 1 Oclober 2007, and the Applicant filed his Reply on
11 Oclober 2007.2

I. BACKGR

2. Cn 16 May 2003, Tral Chamber [ convicted the Applicant, the former Minister of
Informalmn in the Rwandan Initrim Government in 1994, of genocide, confpiracy to commit
genocide, ditest and public incitement to commit genocide, and mupder, extermination, amd other
inhumbne acts as crimes against humanity, and sentencad him to imprisonment for the remainder of
iz Iife.? In its Judgement of ¢ July 2004, the Appeals Chamber dismissed the Applicant’s appeal

against s convictians and affivmead his sentence.*

3. On 27 October 2004, the Applicant filed his First Request for Review,” allaging new facts
and violarions of the Prosecution's obligatlon 1o disclose exculpatory evidence, which the Appeals
Chamber dirmissed in its enotirety on 30 June 2006.° In & decision of 27 Sepiember 2006, the
Appeals Chamber dismissed the Applicant’s request for recomgideration of the First Review
Decision.” On & December 2006, the Applicant fled his Second Request for Review,® which was

! Prosectar's Rasponss to Nl yitegeka's “Requéte qux fiar d'iens Révision de P'Arndt readu par lo Chambre d'appel ke
0% Judiler 2004 ou, alrermarivement, oux firs o'une ordannance &'enguite sur les faux imaipnapes dex eermoler fric]
de fAccusation fArticles 20 ¢t 27 du Sumwl; Articles 08, 91, J07 a 120 du Réglesten)”, 1 Ocwibar 2007 ("Prosecution

? Répligte 2 la « Prosecutoe's Respanse Lo Miyiragaks's “Regudte aux fiar d'une Révision de U"Arndt remds par la
Chambre o'appal ia 09 Juillar 2004 o, alternanivemant, aux fine d'une ordornanse o anguite sur lag foice idmolgnages
fes Wmoins de P ocrraion” ®, 11 Ocober 2007 (“Reply™).
* The Proseewtor v, Elifer Niyiregeka, Case No. ICTR-96-14-T, Judgament, 16 May 2003 (“Tilal Tudgmment ™), paras.
420, 429, 437, 447, 454, 467, 480, 502
* Biideer Niyiregeka v. The Prosecuter, Case No, [CTR-95- 14-A, Nizlgement, § Joly 2004 (“Appeal Tndpamant™), o
2'?0.

? Request for Roview, 26 Oetober 2004 (“First Request for Review”), which was supplemented wilh addltional brisfing,
including writlcn submdssions from assigned counsel.

D:.r:isiun on Rezquest for Beview, 30 June 2006 ('Fira Raview Dacisdlon™), parag, 1, 76.

Daci.mn on R:.qumt for Beconsideration of the Decisien on Request for Review, 2? September 2006,

V Requite en révirion e 1'Arrét rendu par la Chambre d "appel Lz @ fdlley 2004 et, nuindquerament, de Io ddcinon de [
Chambre d'appef du 38 frin 2006, 8 Decrmier 2006 (“Sacond Request for Feview').

2
Case Mo, ICTR-95-14-R 23 January 2008
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denied by The Appeals Chamber on 6 March 2007.7 Likewise, on 17 April 2007, the Appeals
Chember denied the Applicant's request for clarification of the Secand Review Decision on the
g.rulmd. thar the request was a veiled aremp 1o seek reconslderation of the final Appeal Judgemen
as wall'as the subsequent First and Second Review Decisians.

-ﬂ.L The Applicant now Bles his Third Request for Review of the Appeal Judgement rendered on
"9 July 2004. The Applicent mqﬁusts the Appeals Chamber o admit excerpts of the lestmonies of
Witnesses DD in the Muhimana case,’! AMM in the Karemsra ef al. case,'’” and IVG in the
Bizbmungu ef al'> and Karemera & al. cases, as “new fasts" and grunt his request for review
pursuant w Article 25 of be Stame of the Tribupal ("Stnhre™) and Rule 120 of the Roles of
Procedure and Evidence of the Tribunal (“Rules™)."* He also requests the Appesls Chamber to find
that there have been flegrant vicolatons of Ritle 68 of the Rules and of Progsastor's Repnlation No.
2,"* 1o immpose “apprapriate sancrions” against the Prosecution, and grant him an equitable remedy, '
In the aliernative, the Applicant calls for tha appointment of an amicus curize pursuant o Rule 51
of the Rules to investigals the allegations of false u:slimuny." Further, the Applicant elleges Lhat
certain practices led to the denial of hif right to @ fair rial under Article 20(2) of the Statute.'® The
Applicant also requasts that he be assigned counsel w asslst him with his Regues(.®

II. PRELIMINARY MATTERS

5. As prelimipary matters, the Appeals Chamber will address the Applicant’s gencral
allepation regarding the vialation of bis fght to a fair trial™ and the Prosecntion's contention that
the Applicant has impermissibly availed himself of confidential matsrjal **

A. Alleged Violation pf the Applicsnt's Right to a Fatr Trin)

6. The Applicant aelleges that certain practices led to the denial of his tight o a fair mial,
nammely: (1) the use of a Prosecution counsel who had been suspended from the practice of law in

¥ Declelon on Rexquest for Beview, 6 Manch 2007, pare 31 (“Secngd Review Desision™),
" Decision on Request for Clarification, 17 April 2007, paras, d-5.
" The Prosecutor v. Mikaeli Muhtmons, Cane No. ICTR-95-18-T,
1 The Prasscutor v, Edonard Karerara «r al, Case Mo ICTE-58=34-T .
3 The Prosecuior v. Carimir Birbrwngu er al, Caso No, ICTH-99-50-T.
" Third Request for Roview, paras. 2-3, 22, 49(H).
Y Third Baguesl for Boview, paras, 22, 44-49, mfeming o Prodccutor's Regulatior No. 2, Standeds of Professionsl
Conduct for Prosecution Conneel (1999) (*Prosecutor's Reguletion No. 2.
:: Third Request for Review, pera, 43(ii),
Third Raquest for Beview, pera, 49(v).
" Thind Request for Review, paras. 16-21,
" Third Raquest for Revisw, para, 1.
* Third Request for Review, para. 16.
Y Prosecuticn Response, para. 5.

Case No. JCTR-56-14-R. 2] Jaguary 2008
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per dameste jurisdiction;? (2) the Prosecutiap’s failure 1o disciose 1o him Mr. Kembagda’s agenda
pursnant 1o Rule 68 af the Rules;™ (3) the Prosecution’s failure to disclose (o him the ideatity of (he
yictim murdered on 20 May 1994 although this information was valuable for the preparation of his
defence;® and (4) the Prosscution’s refusal to investigate the possibility thal its wimesses gave false
testimony, despile the Applicant’s repeated requasts.” He submits that the Judges were regularly
apprised of his complaiots but failed to safeguard his right to 2 fair trjal.

7. The Appeals Chamber notes thar the Applicant’s arguments relating to the involvement in

‘his case of a suspended prosecuting counsel and to the Prosecution’s failure to disclose to him Mr.
Kambends’s agenda and (he ideniity of the vicim murdered on 20 May 1994 were already rmaed

~by the Applicant and rejected at the appeals siage and in the First and/or Second Review
Degisions.” The Appeals Chamber reiterates that revisw procesdings ere not an opportunity 10 re-
']itiga.u: nnsuccessiul appeals or mqu:sm.“ The Appeals Chamber furiher notes that the Applicant's
argument related to the Prosecution’s refiizal w investgate the possibility of false testimony is not

_ pubsgtantaled. Accordingly, the Appeals Chamber dismisses the Applicant’s submissions regarding
the elleged violadon of his right to a foir trial without further consideration.

B. Access o Copfldential Material

B. In its response, the Prosecution notes (hat the Applicant has impermiszibly availed himself
of confidential material® After his Request for Cladfication™ was denied, the Applicant filed a
Request for Disclesure of confidential closed session material, which the Appeals Chamber also
denied, indicating that the Applicant should direct his request (o the President of the Tribunal as the
Appeals Chember wes no longer seizad of his case or of the Muhimana case™ The Prosecution
allagas that the Applicant did aof direct 2 request 1o the President of the Tribunal to obrain closed
seesion maleral but instead fled the present vequest for review basad on closed gession material
fram the Muhimans eod Karemera ef al. cases.™ The Prosecotion argues (hat this approach is

2 Third Requcst for Review, para. 16(a).
2 Third Request for Review, para. 16(b).
* Third Request for Review, para 16(c).
2 Phired Request for Rovicw, parms. 16(d), 17-21. Se¢ alse Reply, para. 5.
® Third Request for Review, para. 16, T
¥ S2e Appeal Tudgement, peras. 12-18 (suspended prasecuting Counsal) and 239:242 (identity of the vlctm murdered
oo 20 Muy 1994); First Review Devision, para. 72 (suspandad prosscating Conngal); Second Beview Decizion. purk. 29
. Kxmbanda's agsnela}-
Sar Firsl Eevicw Decision para 72,
% progacution Response, par, 9.
¥ Reguéte en clarification aux fins 4*obtanir une opirlon aidorisée sur certalnes positions de la Chambre d'apped duns
sa ‘Decision oa Requecl faor Review™ rendie e & mars 2007, 28 March 2007 ("Bequast for Clarificatiom™).
! Decigdeon on Request for Discloswr, 11 Tuly 2007, . 3.
® Prigaculion Besponss, paa. 9.

Case Mo, ICTR-596-14-R 23 January 2004
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impermissible and notcs thet the Applicant doca not provide any explanation as to how he obtained
the confidendal information. ™ The Applicent does not eddress this matter in his Reply.

g,  Conoary to the Prosecution's argumenl, the Appeals Chamber observes thal the Applicant
did fil= 2 motion before the President of the Tribumel requesting access to the closed session
material fram the Mihinana case attachsd to his Third Request for Review.™ However, no decision
ﬁa.s been rendersd yet by the bench designated by the President of the Tribonel to role on the
Applicant's request.” As 1o the closed session matezial from the Karemera et al. case, the Appeals

_Chamber notes that the relevant Tdal Chamber was never seized of any motion for access rom the

hﬁplic:am. Therefore, the Applicant allepes as new facts closed, session marerial from the
Mukimana and Karemera et al, cases to which be was mot gramed access. The submissian of
marerial obeined in direct violation of Trial Chambers' orders, namely:

- the Decision an Defence Motian far Protective Measnreg for Defence Witnesses filed on 6 July
2004, in which the Muhimana Triel Chamber ordered measurss (o safeguard the safery and
gecurity of Defence wimesses pursuant to Rules 69 and 75 of the Rules such as the non-
disclosure by the parties of any document or information which could reveal or lead 1o the
jdentification of protecied Defence witnasses,”® and

- the Order on Prolective Measures for Progocutlon Wimasses filed on 10 Decomber M, in

which the Karemera ef al. Trial Chamber ardered measures to safegoard the safety end security
of Prosecution witnesses pursuant to Rule 75 of the Rules such as the non-disclogurs by the
parties of any document ar informalion which could reveal or lead to the identification of
protected Prosecurion witnesses,”

seriously undermioes Lhe integrity of the Tribunal's proceedings, In thess circumstances, the
Appeals Chamber declines {o examine the coofidential materie]l attached in support of (he
Applicant’s Third Request for Review which should not have been in his possession. As a result,
lhe alleped new facts and Lhe allegations of violarions of the Prosecution’s disclosure obligations
related 1o the restumemies of Wimesses DD and AMM, in, respectively, the Muhimana and
Karemera ef al cases will not be addressed

Y Prosccution Respanse. pam, 3,

™ The Prosecutor v. Mikaeli Muhimana, Case No. ICTR-95-1B-T, Requéts urpenie de Mr. Eildeer Niyitageka (ICTR-
$6-14-R) avux fine de commainication du procteverbal de Uaudience & huls-cloe ot d'une pldce dépovke xoux serllie Iorr
de kn déporition du tévegin DD, wigned 17 Tuly 2007 and fled 18 July 2007,

* The Prosecutor v. Eidrer Miyitagakn, Case Ho. ICTR-94-14-R75, Designation of 8 Trial Chambor 1o Consider the
Requeal for Disclosure of Closed Session Tranteripes, 15 November 2007,

* The Prosecwor v. Mitasli Mukimasa, Case No, ICTR-95+1B-T, Decleion op Defance Motiom for Protective
Measures for Defence Witnesses, & July 2004,

Case Mo, LCTR-96-14-B, 23 Temuary 2004
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10.  Rule T7(A)@i) of the Rules provides thar the Tribuoal may hold in contempt those wha
ciisclnm mturmanun relzting to the Tribunal's proceedings in knowing vielaton of an order of &
C‘lmmh:r As mantioned above, the-disclosure of the Mrhimata and Karemgra et al. tlosed S.E;:sicm

' matmal to ﬂng-. Applicant wae a hreach of ordere for protective measures imposed pursuant to Rule
'?5 of the Ru]:;_i-ﬂ' The Appeals Chamber noes thet the Prosecution doss not raquest the ﬂﬁp:ﬁh
C_Eamb&r_ 1o exercise ite discretion to initiale conlempt proceedings in the pcsﬁt case. However,
..-L-hle Appeals Ch.amber stresses that protectve measures pursuant e Rule 75 of the Rules are ofdered
o saféguai'd the privecy and security of vicims cr witnesses. Revealing closed session mnterial
;ﬁriﬂ]ciui p;iur. puthorizaion vitimes the protective measures and, consequently, constinnes a grave
inteiference with the Tribunal's administraton of justice. Accoudingly, the Appeals Chamber deems
it In'a;:ussnr_v to direct the Prosecution, pursuant o Bule 77(C)(i) of the Rules, w investgate the
.unauthorized dis¢losure of canfidential meteriel.

M. DISCUSSION

A. Request for Assigmunent of Counse]

11. The Applicamt requests the Appeals Chamber to direct the Registrar to assipn counsel under
the Tribunal’s legal aid system to assist kim with his Request.”” The Prosecnrion responds that there
is no justifiahle basis for the appointment of counsel in this matier since the Applicant has already
made exwneaive and detalled submissions in his Request and gince the Request should be summarily
dismissed * :

12.  The Appeals Chamber siresses that review is ao cxceptional remedy end that an applicant is
only entitled to aggigned counsal ar the Tribunal's expense if the Appeals Chamber authorises the
review.” Nonetheless, counsel may be assigned at the prebminery examination stage, nonmally for
a very Limited duration, if it is necessary to ensure the faimess of the proceedings.” The Appeals

T The Prosecator v. Edounard Earemera et ol, Cass Ho. ICTR-G8-44-R75, Owder on Prolsetive Measwres for
Procecution Wiatnessas, 10 Decamber 2004,

% The Prosscuior v. Mikeeli Muhimans, Cose No. ICTR-95-1B-T, Detition em Delence Motlon for ProtesHve
Meanmes for Defonce Wincssea, & July 2004 end The Prosecutor v. Edouard Karemera et al, Cese Mo, ICTR-98-44-
R75, Orda on Protactive Measures for Prosecution Witnesses, 10 Decemiber 2004.

* Third Request for Review, para. 1.

“* Prosecution Response, paras. 3, 59-60. The Prosscution ohearves (hat the Applicant i ant penhibiiad from ohtsining
the sigiotnors of coumsal o his own sxgenes af on & gra bone batic providad eotmsal 5lex & power of atorney with the
Registrar and salisfies the requircmests to sppoar befare the Tritunal: Prosecution Responss, fo. 110,

' Geurges Andarson Nderubumwe Rutaganda v. The Prosecutor, Cuge No. ICTR-96-03-R, Decislon oo Requests for
Reconsideration, Review, Assipmment of Coonsel, Disclogure, end Clarificstion, B Decomber 2006 {"Ruraganda
Review Decision™), para. 41, See clso Decicion on Nivitegeka's Urpent Bequest for Lagal Assistance 20 hme 2005, p.
4,
* Ritaganda Review Declslon, pare 41, See alio Declelon on Niylicgeka's Urgeqt Request for Legal Astistances, 20
June 2008, p. 4,

&
Casz No. ICTR-36-14-R.

23 Jonwary 2008 w_.
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Chamber notes thet the Applicant’s subrmissions in his Third Request for Review are exleasive and
dutmlcd end that the hp;iﬁca.nt docs not express the need to file additional submissions prior o the
' gia:;;i:ﬁptiuu of his Request. Further, for reazons eaplained below, the Appeals Chamber finds that
,"ﬂi'g-ﬁppﬁéam’s presert Raquest shonld be dismissed. The Appeals Chamber therefore finds that the
arsignment of counsel undex the anspices of the Tribunal’s legal aid syst=m is not warramed in this

GASE,
B. Request for Review
1. Standard of Review

-13. The Appeals Chamber r=calls Lhat review proceedings are poverned by Article 25 of the
" Suatute and Rules 120 and 121 of the Rules. Review of a final judgement is an excsptional
' procedure and not en additional opparnmity for a party to re-litigute acguments that failed at trial or
| an E:.ppl.-.al."“‘ In order fur review to be gramted, the moving party must show chat: 1) there is a new
) fla-r:t; (.2} the new fact was ool known to the moving party ar the time of the original pmc‘.ebdingiﬁ:‘ liﬂ}
" the lack of discovery of that new fact wag not the resalt of s lack of dus diligence by the ]:IIID'\_'"iTl]E
panty; and (4) the new fact could have been a decisive facwnr in reaching the original decision. In
wholly exceprional circumstances, the Appeals Chamber may nonetheless grant review, even where
Lthe now fact was known (o the moving party at the time of ihe original proceedings or (he lack of
discovery of the fact was the result of a lack of due diligence by lhe moving party, if ignoring the
pew fact would result in a miscarriage of justcs,*

' 14.  The Appeals Chamber further recalls that the term “new fact” refers o new evidentary
informarian supporting a fact that was not in issne during (he wial or appeal procesdings. The
requirement that the fact was not in issue during the proceedings means 1hat “it must not have besn

% Rwroganda Review Dexision, par &, Soe glre Firel Bovicw Dedlslon, paras. 3-7; Jean-Bosco Barmwapwits v, Tha
FProgecutor, Case No. ICTR-97-19-AR72, Declelon (Prosecu's Request for Raview or Reconslderarlon’, 31 March
2000, para. 43,

* Rutagunds Rovicw Decision, para, 8; The Prosecitor v. Aloys Simba, Caks No. ICTR-01-76-A, Dexisitn on Aloys
Simha's Rzquests for Suspension of Appeal Procesdings and Rovicw, 9 ITanuary 2007, para 8; First Review Decisjon,
pacas, 5-7. See also Prosscitar v. Tthomir Blafkld, Casa No. TT-95-14-F, Deslrion op Prosscuter's Request for Ravisw
or Reconsideratinn, 23 November 2006 (“Blalkid Review Decislon™}, para. 7; Protecuior v. Mladp Reuid, Case No. IT-
98-30/1-R.1, Decigion cn Defenes Request for Beview, 31 October 2006 (“Radic Review Desigon™), parse. %-11:
Prosecitor v. Zoran Zgid, Case No. IT-98-30¢]-R.2, Decision on Zoran Zigh® s Requast for Revicw ooder Rule 119, 25
Avgust 2006, para. &; Prosscgor v Dulke Tadls, Cace No, [T-94-1-F, Dedtion e Request for Review, 0 Tnly 2002
("“Tadic Review Deciaion™, para. 20,

“ Rwagandy Review Decision, parn. 8; Finit Roview Dotision, para, 7; Blafidd Raview Declilon, parn 8; Radif
Revicw Dedslap, parn 113 Tadie Review Doecsiom, parag, 26-27,

** Ruaganda Review Decision, pare. 9; Flr Rovisw Declsion. par. §; Blatkic Review Diocision, parss. 14-15; Todie
Rewlew Decleion, para. 25.

T
Case No, ICTR-94-14-It 21 January 2006
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amang the factors thar the deciding body could have teken inw account in reeching iis verdict “
E.ssmrinjly. the moving party must show ibat the Chamber did not know ebout the fact n Teaching

i ifs decision.”

2. Alleged New Fagts

"15.  The Applicant aliegss that the wstimony of Prosecution witnesses In otber trials before the
i _‘I',ribuﬁal have revealsd inconsistencies ib the testimony submittad ar his tial Specifically, the
‘ ~ Applcant a.réuta that the testimanies of Witnasges DD in Muhimana, AMM in Koremera e1 of., and
']j?Grin the Birimungu et ai, and Karemera et al. cages should be regarded as new facls warranong
‘ r|=.'-'-ri1:.".1.r,"'Eal The Prosecution responds that aone of thess testimonies comstitues new facts, and argoes
! ‘that, even if they were to be characterized es new facts, they could not have been g decisive factor
in reaching the ariginal decition,®® As discussed above, the Appeals Chamber will not addréss the
Iestimoities of 'Wimesses DD and AAM and will limit is examination to the alleged naw fact

. related 1o the publlic wstimony of Witaess D/G.

16.  The Applicant alleges that the testimony of a witness, appearing as Witness D in Bizgimungu
ét al.and a5 Witess G in Karemera e of, (""Wimess D/G™), supparts his elibi for 10 April 15?54151

. The Applicant subnnits thar canrrary w what Wimcss GGH said at trial regarding the Applicant’s
presence in Gisovu in the aft=moan of 10 April 1994, Witness D/G testified in Bizimungu ef al. that
he saw the Applicant i the afterngon of 10 April 1994 el the Hétel des Diplomates in Kigali
(appraximarely 185 klometres from Gisovu).™ Further, the Applicant alleges that this witness
westified for the Prosecudon in Kagremera et al and effirmed the seme, specificalty that he
“personally” saw the Applicant in Kigali on 10 April 19945 The Applicant argues that both
testimordes are consistent and confinm his allbi for 10 April 19%4.* He affirms that, had. the
information been presented at trial, it would have had ap effect on the Tral Chamber's and Appaals
Chamber's findings regarding his presence in Gisovu,*

17.  'I'be Proseculion responds that the estimony thal the Applicant seeks to introduce is not &
new fact in that it only purports w prove his alibi and o impeach a witness's credibility, which are

T Rutagonds Review Deciston, para, %, First Review Decision, pamm 6; Blofible Review Decislon, pares. 14-15; Tacdied
Review Decision, pars, 25.

¥ Ruiaganda Review Decislon, pare 9; First Revisw Dedision, pera, 5, Blafkid Review Dealslon, pars- 14.

“* Third Request For Revisw, paras. 22. 49: Rephy, paras. 3,9, 12.

3 Prozecution Response, para. 3,

5! Third Request for Revicw, para. 40,

" Third Request for Revicw, para. 41, refemingfw Bigimungu £t al, T. 15 June 2004 pp. 25-28. See olow Reply, pach.
12. i

*} Third Request for Revicw, para, 41, refering Lo Xaromera a5 al,, T, 18 Oclobar 2008 R 2829, 31-32, Sar also

Cage No. ICTR-96-14-R 23 Tempary 2003
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facts that were alreadty raisad and considered ar tial* The Prosecution further submits that, in any
‘evenl, the witness's tésﬁ:};nny could not have becn a decisive f.;.ctur in reaching the c-ngmul

' dmisinﬂ.- It adds -rhat m.r,er;if the testimony of Wimsss D/G could impeach the credibility of W'lu;ess
GOH t::mmnny in the Applicant’s case, the Applicant’s canvictions and life sentence would still

stend.”’

'. IIIE. " Tha Applicant replics that Witmess D/Q’s testimony constimues a ncw fact sinee it cantains
new information, He cantends thet this new informardon supplements the documentary evidence
" alrendy adduced before the Appeals Chamber in support of his alibi.*®

19.  The Trial Chamber found that the Applicant was transporting firearms in Gisovu with three
soldiers Ic:-n 10 April 1994, norwithetanding the Applicant’s ergument that this was impossible given
that he was at & govemment meeting in Klgali om that day,”® The Trial Chamber relied an this
fachial finding as well as on several others in onder to supporl the Applicant’s conviction for

. genocide and exrenminetion g6 & crine against bumanity ®

20. The Appenls Chamber observes that Wimess D/G's testimony in Birimungu et ol and
Karemerg et al supports the Applicant’s claim (hat he participated in a meeting in Kigali on 10
April 1994, This issbe was not only litigated at tial but also througheut the Srst and sccond review
proceedings.® In his First apd Second Requests for Review, the Applicant submitied material

' aﬁegudly demonsziraling that he attended a governmen! meeting in Kigali on 10 April 1994, In both
instances the Appeals Chambey found that the malerial introdnced by the Applicant <id not amount
to new facts wemanting review as they were merely simed at proving a fact that had already been
asserted at wal. @

2].  The Applicant again seeks to adduce additional evidence o support his alibd for 10 April
1994 and to place Wimess GGH's credibillty at ixcue. The Appeals Chamber rejterates that the
Applicant’s alild for 10 April 1994 and Witness GGH's credibility are marters that bave been

% Third Request for Review, paras, 48-47; Reply, pars. 13.
* Prosecution Response, pars. 43, refaming (o Troal Judgement, parns. 36-67; Appeal Tudgement, parns. 108-117. Ser
‘also ibld., pura 45. The Prosecotion notcs lhat the Appesls Chamber har previcusly refused o admit evidmec
submitied by the Apwlicant in his earlier raquests for review for the pame reasons, Le thar the evidence was suhrrimsd
merely 10 bolsler the Appbeant’s allbi snd did net conglinie now [seis. Prosecution Rasponse, para, 44, referting (o
Firgt Review Decigion, pare. 12, Sacond Review Decision, paras, 11-12.
" Prasoculicn Respouse, parus. 48-49, refarring to First Review Decision, para. 13; Second Raview Decition, para. 11,
The Prosecution poinis 1o the Appsals Chamber’s statement in the First Review Decislon thwl “ibe partlewls faomsl
:.i.nd.ina of the Applicant transporting arzas on 10 April 1994 was nert critienl to bis coavietion for any crlme™.

Brply, pmas. 11-12.
3 Trinl Tudprmenl, paras, §7-63.
* Tral Jodgement, perus. 411 {genocide), 48] {sxerminadon). Ses Trial Judgoment, paras. 412~418 for miher Cacrgal
fudings m sipporl of the Applieant’s eabviction for genomide,
®! Tria) Judgemant, para. 67; First Rexuest for Review, para. 12; Second Requam for Review, parss. 10-12.
& First Reqyuest for Hevisw, para. 12; Second Request far Review, paras. 10-12,

)
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litigated sxrensively thronghout the proceedings in the present case. Accordingly, Witness D{G's
testimony does not wnount to g new fact for purposes of review.

C. Allemed Vialarop of Rule 68 of the Rutes

‘22, The Applicant further submits that the Prosecurian breached its obligaton 1o disclose the
testimony of Wimess /G in Bizimungu ef al and in Karemera et al. as cxﬂulpai.ﬁ:r:.r malerial
pmﬁnt to Rule 68 of the Rules and in accordanes with Prosecutar’s Regulation No. 29 He a:guea
‘that this caused him substantial prejudice since, as discussed above, the witness™s L:.snmnny
confirms his alibi and places Witess GGH's credibility at issue™ In addition to this specific
alleged violation, the Applicant submits a Tableau récapirulatif of elght slleged violarions of the
ansééuﬁcm'.s disclasure obligadons, which refers notbly W he nom-disclosore of the testimony of
Wilgess AMM in Karemera et al and of Witness DD in Muhimana.® The Applicant requests the
Appeals Chamber Lo impose “appropriels sanctions” against the Prosecutian and to grant him relicf
thal it commensurate wilh the principles of feimess.®

23. The Prosecution responds thet the Applicant’s argument is, for the most part, a repetiian of
previcus arguments which the Appeals Chamber rejected in thae st and Second Review
De-;isi-;—ns.” Az for the new facts the Applicant alleges in his Third Request for Réview, the
Prosceution respands that it has not failed to disclose exculpatory evidence to the prejutlice of the
Applicant ® The Prosecution argues that it is not obligated o disclose Open session Tanscripls, sven
if they were to include Rule 68 materiel, and that the fact thar the Applicant is using the seid open
session transcripts ghows thal this material was “reasonably accessible” w him % It further argues
thot the closed aesmion transcripts relating to Wimess DD in Mukimana and Witness AMM In
Karemera et al. conlain no exculpatary malerial,™

24.  In reply, the Applicant submits Lthar, unless the Prosecution is allowed 1o teke advantage of
the fact that he is a prisoner without legal assisinocs or ecesss to the Tribunal's archives, nothing

© Third Request for Review, paras. 4443, referring to Prosecantor's Regulation No. 2, para. 2(e).
™ Thixd Request for Review, pares. 46-48.
% Third Request for Review, p. 22, Sea alre (bid, para. 16{b}(c).
“ Third Request for Review, pares., 48, 49(al), refeaing to Rutagande Review Desision, pars. 37 (“The Appeals
Chamber recalls that the Proserulion has 2 postive and costmoons ghligation wnder Rule 68 af the Runles, [...]
Howaver, the Proscculion should take ihis 2s a clear warning that, in the fiture, the Appegls Chomber may opose
g}?pmpmi.um sanctons should it be found to be in violatdon of its Bule 48 obligation ™.

Proseemtion Responte, paras. 3, 52-53, rofadog o Fosl Reviow Decdsion, pams. 45-8; Seonnd Review Deciadan,

are. 25,

P’ Prosecution Fesponse, paras. 3, 54, 57,
® Prosecution Response, pare. 55, rleing lo Prosecutor v. Tihomir Blalds Case No. IT-93-14-A, ] wigement 29 July
2004, para. 296.
™ Prosceuton Tasponse, pars. M, 56.
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reljev-:s it of.its chligatian o disclose n.l:ulpmm}' meteial to him.™ He finther JATgUes ‘that all fnur

_msu:mnme.s attest 10 hiz imhoocemce or, al the very least, cell into queston the credibility of
Pmsucuuon witriegses, and, therefore, constimte Rule 68 malerial that should have been ﬁlSG]DSnd.n

25 ”-, Tt the tableau récapirularif, the Applicant refers to the video footage K“U’ 00-0030, the
'u'-a.nsranpta of cassettes AV/17, AV/1040, AV/10353, AV/06, and AV/907, and Mr. Knmba.udn‘s
a,genda as marerial that the Proseaution failed o disclose, The Appeals Charber recalls thar it has
a]r:.adj! eXatrined and dismissed the Applicent's arpuments regarding the Prosecution’s a]leged
| .faﬂm 16" disclose 1his material in its First and Second Review Decisions.™ The Appeals Charnber
: rhamt‘nre daclines to address these arguments again. For reasons stated above, the Appeals Chmbm'
) also. declines to address the Applicant’s arpurnents related to closed session materinl from the

Huh:mana and Karemera ef gl. cases.

26.  To eslablish a violarion of the Rule 68 disclosure cbligation, an epplicent must: {1} establich
that the Iﬁﬂtm'iﬂ] was in the possession of the Prosecution; and (2) present a prima facie case ths._ﬂ the -
‘raaterial is exculpatory.’ The Appeals Chanober notes thet Witness D/G tsstifisd in the Karemera et

al. and Bizimungu ¢t ol cases as a Prosecution winess and that the Prosecution does not dispute

o that the material in questiun was in its possession. It forther finds that Wimeas D/G’s testimony. in
those two cases constitules exculpatery evidence, as it prima facie bolsiers the Applicant's alibi for

10 April 19947 "

27.  The Appesls Chamber siresses that the Prosscution’s disclosnre obligation generally
enCOMPARSCS Dpen session testimonpies of witnesses in other proceedings conducted before the
Tribunal, *® The Prosecution may be relieved of its disclosure hligation ouly if the sxistence of tha
relevant exculpatory evidence is known and the evidemce is accessible to the spplicant, as the
applicant wowid not be prejudiced materially by such non-disclosure.” The Prosecution bag not

7 Reply, paa. 17.
? Fitst Review Decisfon, paras. 55-69; Second Review Decision, pare.

™ Georges Anderson Nderubumwe Rum;mda v. The anm‘or Ca.ﬂ: Ne. ICTR- 58-03-R, Decision on Reqnests for
Reconisideration, Reviww, Assignment of Contsel, Disclosurs, and Clarifiestiom, 8 December 2006 ("Ruragands
Beview Decdgion™), pare, 36, Sze alvo Juwfnal Kajelljell v. The Prosecutor, Case No, ICYR-94-44A4-A, Judgoment, 23
May 2005 (“Kajelifeli Appeal Tudgomenl™), pard. 252; Prosecwtor v. Tthomir Bladlid, Cgse No. 1T-95-14-A, Appeal
Iudgmml.. 26 Tty 2004, pare. 268,

= Third Request for Review, parus, 44, 47, Ser alse ibtd,, para, 40
® &Y. Prosecuror v. Dario Kordic, Case Na, [T-55-1472-A, Decigion oo Appellant's Notlos and Supplemental Nolice on
Progecution's Nen-Complisnce with itd Disclosure ObEgation vnder Rule 58 of tha Rolae, 11 Frbroary 2004, para, 20,
77 Frrst Review Decision, para. 51. See airo Decision on the Prosecuior's Motion Lo Movcfuu:hcmmun on Niyitegeka's
Request for Review Putsuant to Rules 120 and 121 gnd the Defzoce Extremcly Uegent Motion prrsuant to () Ruole 116
for Extemsion of Time Limiy; (1) Ruie 68(A), (B) &4 (E) for Disclosure of Bxculpatory Evidence bolk of the Rules of
Procedurs und Byideace of the International Crimimal Tribunal for Revanda, and (i) Besponse to Progscums®s Motlon
of 15 Aupust 2005 Seaking a Decisicn, m the Absence of any Legal Sohmissions from the Applicant, 2§ September
20035, p. B: Prosecuter v. Naser Ori¢, Case Wo, TT-03-68-T, Diecision an Ghgoing Complaints About Proseeulocial Noa-
Compliancs with Rulc 62 of the Rules, 13 Decembar 2005, para. 27; Progecator v. Dario Kordid, Case No. TT-9%-14/2-

1
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de:monsl:ral.:d th.al the Apphcant was in some way pul ol nouce thar Witness D/G had gw:u
' awd.r.nm m E:.z,muﬂgu et al. and Karemera er al lending 10 exculpate him. Therefore, the Appc.als _
_:'Chambur ﬁnd.s Lhﬂi. cven H:mugh tha u-ansmpm of Witness D/A3's wstimony were accessible 19 the
"f.Apphc&nt b:-:auae (bey ware poblic, the Pmsecuhu:m was 0ot ralieved of its uhlxgﬁuan o d:sclose:
_ them fo him The Appeals Chember finds that the Prosecodan failed 10 fulfil its obligaton u.nd:r
Rule &8 o disclosa this material wo the Applicanr.

28, | The Appeals Chamber finds, towever, that the Prosccution’s faflure to disclose such
,mal:nal has pot caused material prejudice to the Applicany, 2s the information contained in Witniess
[?fG's :espmnn}r does not warrant review. Accordingly, the Appeals Chamber considers that the
,Pi;dsecﬁﬁnn‘s failure to disclose the malerial does not require thar relief bc_gram:d.

:29.  The Appesls Chamber notwes that the Applicant also makes meference 1o paragreph 2(c) of
Prosecutar’s Regulation No, 2., which reads: “showld Prosecution Counsel become aware that a

| sl.atmnam made to the Tribunal is jneomect, or that avideacs presented wo the Tribunal is fals.e-, he or
| she shall ke all the mecessary steps to inform the Tribunal as socn as possible™.™ The Appeals
Chamber considers that the Applicant has failed to provide eny evidentiary basis to support his
allegation that Witness OOH gave false evidenee at trial His allegation docs not Warrant Farther

“#xamination.

30.  In the ellemative, the Applicant requests the Appeals Chamber 1o appaint an amicus curize
to conduct feld investigations to delermine if the testimonics of the Prosecution wimesses in his
case were wrongly held credible, and, where need be, indicaw o the Appeals Chamber Whether
there are sufficient grounds for instigating proceedings putsuent © Rule 91 of the Rules.”™ The
Prosecution responds that the Applicant has failsd 10 provide any evidentiery basis 1o suppart his
allcgarion that the Prosecution presented falsified evidence at wial. ™ It submits that the sppointment

of amicus curige is not warmenled end that it would emount o a re-litigation of the credibility of

evidence.M

A, Decision on Appellapl's Motica and Supplemenial Nolice on Prosecution's Won-Complinnce v its Dirclosurs
Obligetion under Rule 63 of the Roles, 11 Pebruary 2004, prras 20; Prosecuwtor v, Tthomir Blafkic, Casc No. IT-95-14
A, Decision on the Applicant’s Motion for the Production of Materisl, Swpension or Extenslon of e Briefing
Ef:hndula, and Addstional Flings, 26 Septemnbar 2000, pars. 38,

’* Prosecuior’ s Regulation Mo. 2, para. 2(2),
“Thlrdﬂ.oqumtfurkrm,pnm 21, 450¥).
“Pmaamliml-'m-pmu parac. 3, §3.
Y Progecution Rosponst, peras, 3, 63,

12
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31, Rule 91(B) of th= Rulss reads:
1f5 Chansber hias srong grounds for believing that 2 wilnsss may havo Xnowingly and wilfulty
given falce m&mmj, il mAy:

En}l[ 1mrmmaﬂsﬂsunmappuintanmﬂmmdumuvﬁu;auﬂmmmmdmpnnI:u:.l:

IS5 e Chambeér as 1o ohether thafe are cufficlent prounds for instigating proceedings for falee
Iﬂﬂ.mun:.r

| 32._ Tha: Appn:als Chﬂmhcr recalls that the opus Hes on the pﬂ:rty pleading a case of fa.ls:
| lesumnn}r 1o prave the alleged falsehood of the witness's staternents nd that the lestimony was
"'g-lmn knumngl}r and wilfully * In the Appeals Chamber's view, this onus has not been discharged
'b}' ﬂ-re Applicant. First, the Applicant fuils to specify which of Lhe Prosecution witmcsaes miy bave
' gw:n false testimony, In fact, he appears to reque.st that an m"m;ngannn be canducted in urde:c to
. Ivenfy ihe 1=gtimony of aff Proseculion witneases. ¥ Second, by merely argu;l.ng that the lr:sti.mun}r of
i "Eir‘il.nﬁ.s DIG raises doubt as 1 the credibility of Wimess GGH, the Applicant does not demonstrate
u-:at r]:us mm:ss may have givea false testimony. In (s regard, the Appeals Chamber stresses that
I'.'l'lf-‘l‘l.‘- is a clc:ar distinciian between the credibility of a witneas with regard to some r.:uf his stateinents
and the felse testimony of a witnesds: the testimony of a witness may lack cm:hbﬂ;tylmmput such
testimony amounting 1o false testimony wilhin the meaning of Ruls 91 of the Rules. Ths Appeals
Chamber concludes Lhat there are oo strong grounds bave been made out for it 16 belicve that
Wimess GGH may have given false testimony in the instant case. The Appeals Chamber therefore

- defiies the Applicant’s altemnative reguest.

= Appes) Judpament, pata. 253, See aiso The Prosecutor v. Ferdinand Nahimana, Case No. ICTI-96-11-L Detssion on
the Dicfrmee Yo Direct the Prosecotor i Investigate tho Maner of Falee Testimony by Winess "AEN" o s of Rule
91(B), 27 February 2001.

' Third Request for Roview, para, 49 (‘powr wirifler ley témoignages des tmoing du Procureur d&clarés, A worr,
crédibles”). See also ibtd, paea 21 {“dilipenter une engulte inddpendants sur lag dires des témaoing de V'Accusarion™).

Y The Prosectitor v. Genrges Andersen Neerubnomwe Rutapanda, Casa No, 1CTR-96-3.T, Decisicn on Anpesals againgt
the Decizions by Toal Chigmber T Refenting the Dafencs Mnolitms mbmﬁuﬁmﬂmlninvmmﬂxl‘dmuuf
False Testimony by wiltesses “E™ and “CC", § Junc 1998, para, 28, The Appeals Chamber totes that such distinemion
Wik pointed cul by the Trial Chamber in the Appileant’s case at paragraph 42 of the Trisl Judgsment.

13
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IV. DISPOSITION

33. Forthe fmgmng reasons, the Appeals Chamber DENIES the Applicant's Third Request for
'Rﬁicw in its l:l'll:ll'l!-l:}" DIREETS the Progecution to investigate the unegtharized disclogure of
' mnﬁd&nﬂal materipl from the Muhimana and Karemera cases pursuant to Rile 77(CY1) of the
Rules; and R.'EQUESTS the Prusa:uuun to confidentially infaom the Appesls Chamber of the
resulls of 15 investpativn &5 5000 a8 practicable, apd no later than 29 Febrouary 2008,

Daoné this twenty-1hird day of January 2008,

at The Hague,
The Netherlands.

LA oo

Judg= Fansto Pocar
Presiding
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