371%
pof w5

International Criminal Tribunal for Rwanda
Tribunal pénal international pour le Rwanda

QR: ENG
7 7
TRIAL CHAMBER N [ C TR ~0f- 770 -
/tf-12-2 007
Nefore: Judge Asuka de Silva, Presiding (Y- 7 D)
Judge Taghrid Hikmet C 3’? Y
Judge Seon Ki Park
Registrar: Mr Adama Dheng
Date: 14 December 2047
THE PROSECUTOR .
Emmanuel RUKUKDO /.\b
Case No. ICTR-2001-70-T X

DECISION ON THFE. HAGUMA REPORT

Rules 54 and 91 of the Rules of Procedyire and Evidence

Office of the Prosecutor:
B William ‘1. Tghe

%Ar Sulaiman khan

Mrs Yeronic Wright

Wr Matrick Gabaake

Mr Disengl Mugeyvo

e Amina lbrabim

Counsel for the Defence:
s Afcha Condé
wWs Adison Turner



Ot cor the Hagaeme: Kepord fd Thegember 2007

3713
INTRODUCTION

1. The evidentiary phasc in this case was concluded on 22 October 2007, On 16 and 17
Mevember 2006, the Chamber heard the testimony of Prosecution Witness BLP. After
denying the Defence request to recall Witness BLP for the alleged recantation of his
testimony, — the Defence had submitted two leters purportedly written by Witness BLP
apologizing and asking for forgivencss from the Accused for giving false testimony - the
Chamber ordered ;;rro_nr;'cl moru that Witness BLP be called as its own witness,! Witiess BLP
re-appeared on 2 July 2007 and tedtificd that he did not wish to vary any of his prier
iestimony.” The Chamber then instrucied the Registry to conduct an investigation into the
allegations ol false wstimony of Witness BLP and the alleged viotations of profective
measures surrounding the witness, and the Defence investigator, T.éonidas Wshopoza, and to
submil its {indings within two months.”

2. 'The Registrar appuinted Me. Jean Haguma' as an independent investigator for this
task.” After several extensions of time granted by the Chamber and an explanation in open
courl by the Deputy Registrur for the delay in submitting the investigation rcpor Mr.
Haguma app-carecl in Count on |1 October 2007 1o present his Nindings and answer questions
from thL partics.” The Chamber aceepted the report of the findings as an exhibit {1 laguma
repor(’y atter granting the Defence an opporunity to cross-examine Mr. Haguma, and
thereafier gramed the Defence a further 10 days within which to {ile its conclusions on the
report.” The Prosccution also submitted observations’, and the Defence replied to those
ohservations. "
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3. The Defence submits that although its Reply to the Prosecution Response was marked
a5 fled on | November 2007, it was actually filed on 31 October 2007, the day it wis dus as
per the lime limils contained in Rule 73(EY of (he Rules of Procedure and Dyidence. The
Chamber notes that the filing 18 marked by the ICTR fax centre as reccived prior (o the clpse
of business on 31 October 2007, and therelore accepts the Reply as being filed in a timely
matifet.

i) Fle Haguma Report

4. The Haguma reporn congludes that 1) the Defence violated proteclive measurcs
because of the meetings between the Defence Investigator Léonidas Nshogoza and Wikness

Decigion an Detence Motion o Beeall Progecetion Witness B1P, 30 Aprit 2007 dispesition.

T2 Naly 2007, 1. 42 (Closed Session).

' Decision on Motiens Reluting 1o the Scheduled Appearances of Witoess BLP and the Delengs Ins ealigator, 4
Juls 2007, Rsposiion.

* lean Haguma is an atomey 0 Rwanda. Te s also registered on the Registrars list ot Counsel eligible Lo
assignment.

* Sew vomiract beween day Mwanze, CHO, Satt Reoruitment Uinit, and Jean Haguma daked 7 July 207,
AT Quotoker 2007, 0 346-51

" Uhamber exhihit X1

P Cemelusions A2 a défepee de Ly rapport &' enquete de Monsieur Daguma. filed on 23 Getober 2007, after the
Chiamber granted an extension on P O tober 2007 30 bt the Defeoce could have the anneses o the eepunt.

* The Prosecution's Comments on the Report of Mr. Hagouma on tbe Investigation Crdered by the Teial
Chambes on b July 2007, filed or 26 Octeher 2007,

" Conglusions en dupliquy de La defency suite zu depet du rpport de meansieor Haguma, tled on b November
2T
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BLP; 2} the Prosceution did not violate profective measures by revealing Witness D1 .P's
name (© the Prosccutor of Gitarama and the Gilerama Prison Director upless it disclosed to
them Withess BLP’s letter; and 3) Witness BLP wrote (at least) one of the two letters sent to
the Accused Rukundo recanting his testimony upon the threat of the Defence investigator
Mshogoza and another priest mentioned in the report. The report further concluded that
Witness BLP wrote the letter, because he was afraid for his life, but stands by the testimony
he gave before the Chamber,

5. The Defence claims that there ave defects in the form of the report (translalion ereors.
incomplete annexes, and failure o disclose methodoiogy), as well as fn the substance
{inconsistent conclusions, contlicting accounts, lack of examination of a handwriting exper.
failure to nterview the priest mentioned in the repon. the incomplete nature of BLP's
statements. failure to verify the authenticity and information provided by Drefence Counsel).
It requests the Chamber to reject the repart, order disclosure of the missing elements, order
the interview ol the priest mentioned in the report. order the investigation of Nshogoza's
telephone records, and order the Rwandan government to stay out of this case. The Defence
also conlends that the Prosecutor vicdated protective measures and should be sanctioned
accordingly.

fi. The Prosecution submits that the repont should stand. that the investigator Nshogora,
and Lead Counsel Mz, Comdé as Mr, Nshogozi's superior, should both be sanctioned [
viplating protective measures, and finally that the mauer be referred o the ICTR Prosecotor
for furher action,

dg Conent of the Repor:

7. The Chamber notes the shericomings of the llaguma repott. Although  the
presemtation of additional information may Rave been cnlightening. the Chamber finds that
this is not neccssary. nor would it have been determinative of the Chamber's credibility
evaluation of Witness BLP.

vy Concerning Nshagoza's arvest

5. The Defence asks that the Chamber use its powers pursuant o Article 8 of the
Tribunal’s Swtute o order the Rwanden government Lo stop interfering with the functivning
of the ICTR, The Chambgr assumes that the Defence is referring 10 the arrest of
Mr. Nshogoza by the Rwandan authorities,

9. The Prosecution also reguests that this matter he reterred to the 1CTR Prosecutor for
further action. The Chamber notes that it 13 not clear which matter ig requested for referral w
the ICTR Prosecutor; the alleped breach of protective measures by Nshogoza to be
determined by this Urial Chamber, or Mshogoza's case before the Rwandan authorttics,

10, The Chamber was seized, in a separare motion, by the issue of Nshogoza's amrest and
functionat immunity.’ That request was subsequently withdrawn following the Registrar’s
declaration that Nshoposa did, in fact. benetit from functional Immunity. The Chamber
therctfinre Minds that these issues have already heen resolved. As decisions have now heen

T e Tlrgeen Reguest for Court Oeder thal United Nawons Fonciional Immuniny Applies we Leonidis Sshogosa,
Dlefience Meestiganr fer Emmanget Bukurde Areested in Bwamla on Y6007, fled an 19 October 20607, and
subae i went Mg,

Prasecutor v Emmeanef Ruleeda, Case Mo, [CTR-2000-30-T 13
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rendcred on all of the maotions that world have a bearing on the ar%uml:nts in the closing
bricf, the Chamber alse disposes of the Defence motion in that regard. -

W Aceepting the Report

11, The Chamber recalls that it has already accepted the Hapuma report as an exhibit in
this case, following the live testimony of Mr. Haguma.'" The weight to be accorded to the
report will be decided at a Jater stage afler the Chamber assesses the totality of the evidence.'*
Regardiess of its shartcomuings, the Chamber sces na reason to exclude the Haguma meport.

vi) Samctions for the Prosecution

12, The Defence requests that the Prasecution be sanctioned for violating the Chamber's
Order on protective measures by disclosing a confidential letier purportedly written by
Witness BLE during its own iavestigations into the witness' possible false testimony. The
Chamber notes that a persen who knowingly and witlfully violates an order of a Chamber by
disclosing information relating to the procgedings may be held in contempt pursuant (0 Rule
TFANIY of the Rules.'® In making this determination, the Chamber muost first have some
evidence that the order was violated.' Sanctions can also be imposed by the Chamber
pursuant to Rule 46(A) of the Rules when a counsel, afler a warning, “remains offensive or
abusive, obstructs the proceedings, or is otherwise contrary (e the intenests of justice.”

11, In this case, the Chamber does not have any evidence that the Proseculion disclosed
the conflidential letter, For this reason, the Chamber denies the Defence request to impose
sanctions upan ihe Prosecution,

vii) Sancefony for the Defence

t4.  The Prosecution requests that sanctions be imposed on the Defence Tor the actions of
ils investigator who allegedly met or contacted protected Witness BLEP in breach of the
Chamber's Order for protective measures. As stated above, in order 10 be held in contempt, i
procedure which may have criminal consequences. there must first be an evidentiary showing
to conclude that the Chamber’s Order was violated., Specifically. the party alleging the
conduct must show (hat the action was done with specific intent and that the violator had
setred knowledge and intended o consciously disregard the order.'’ Bearing in mind the
imponance of the principle of the presumption of inagcence in determining applications lor

" Requéte de la Méfense aux 1ns de voir slatoer avant o dépdt du mémoire sur lex requites pendantes devant [a
Chambee, liled an 19 Movember 2007 [The defence speeifically memtions {our moetions which kad not set been
degithed. bt have now all boen decided,

TN October 2007, p. $7.

“ Frowecwior v Arséae Shetom Niahobalt ard Paufine Neramasehnke ©Cane No, J0CTRAT-2-ARTY, Decision
anthe Appeals by Arséne Shedom Mrabobali and Pauline Xyitamasulioko on the = Decision on Detence Llrgenl
BAotion 1 Declare Pacts of the Evidence of Witnessos BY and QR Y Inadmissible™ (ALCL 2 Jaly 2004, pars, 13;
frragecatir v Pasdine Xviramasafakn, Case Mo, WWTR-28-42-a4R73.2, Declsion on Pauling Nyirumasobyky's
Appeal on the Admissibiliny of Leidenee (ACK 4 October 2004, para, 7

Y mee [ale TROAN] of the Bubes of Procedure and Evidence,

* Erocec e v Pyske Fadic, Wdgement on Altegaions of Contempl Against Prior Counsel, Milan Vuiin (A0,
31 January 2000, para. 29, The AC stated that W first necded 1o consider whether the allerations had beon
estblished against the Respondent charged with comtermnfil.

¥ Prosecuor v Simeon Nehewarfijgo Case Mo 2001-63-T, Deeision on Delence Mouen on Contemp af Courl
and Begongideration of Peotective Measates for Detence Withosges 100, 10 Awgusl 20, para. 9, citing
Frosucutor v Nwrgemasifimio ot gf Case Ses [CTR-97-2 1T W R-97-2027 [T E-26-15-T, ICVR-496-4-T,
Execivion on the Prosecocct”s Furlber Allesalions aof Conternpt £10), 30 Novembee 20, paca, 20, Hroseciior v
Atk Adoksovski ICTY Case Mo, [T-95- 1440, Judgement on Appeal by Anto Sobile Against Finding of
Conteppl (ACH My hay 2000, para, 25,

FPraxeentar v Emmanme! Bukondo, Case Mo ICTR-2001-70-T E L)
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conten >t, the Chamber finds that allegatmm of contempt are to e considered with due
g
care.

5. I'he Ilaguma report asserts that Mr. Nshopoza violated the Order for prowcctive
measur 13 by contacting protected Witness BLP, The Defence inveipator, Nshogoza, does
aot de y conlacting the wilness but insists that he did nol initiz ¢ Communication with
Witnes . BLP."® The Chamber has information to the effect that when the first contact
betwee 1 Witness DILP and Nshogora was initiated, Mr. Wshogoza :-mailed lead Counscl,
Ms. O ndé o fmform her about his contact with the witness and to c2ek her puidance on the
matter. Lead Counsel, Ms. Condé advised Nshopoza to instruct the witness 10 put his
concer § in writing. ™

i4. The Chamber finds, from MNshogosa’s own admission, as socn in Hagiema's potes
wher: wshogoza stated thar he met with Wiiness BLP an several cicasions, 1hat Nshogoza
had ccwact with Witness BLIY without prior permission from the Chamber. Lead Counsel,
Mz Cindé, viclated the Chamber's Order for protective measures by urging Wr. Nshogora o
solicit 3 statement rom the witness, Neverthebess, the facts of the mectings hetween Mr,
Mshog za and Witness BLP are shrouded in ambiguities and inconsistencies such that they
do not satisly the criteria 1o hold My, Nshogoza or Ms, Condé in cotempt. In particular, the
Chamt 2r finds no evidence that the conduct in question was done wvith specific imtent. The
Chaml =r, however, cannot absolve Mr, Mshopoza and Ms, Condé of the admitted conduct
related o Witness BLP. which the Chamber considers to have been conmrary to the interests
of pust ce, and hereby issues a wamning pursnant to Rule 46{A) of the Rules to Ms. Condd as
Lead { ounsel far the Defence for Rukundo.®

THE  HAMBER THEREFORE
ISSUT 5 A WARNING (0 Ms. Condé pursuant 1o Rufe 46(A ) of the Rules;
DEXNI S the remainder of the relict sought.

An sha, 14 December 2007, done in English.
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-* annc 4 o Final Haguma Repant, filed an 17 Ocrober Z-B'D? Aotes from meeing with Leonidas Mshogora

“ Anne + to Final Haguma Report, e-mail from Leonidas Mshogoza to Alcha Cone $ dated 30 December 2(HM:

Fimal b iguma Report p.5 Comelusions de la défence du rapport d'enquete de Monsicur Huguma, supea of fm 2,
140

= Proy cntor v Caserte Bizfmnngh, Sestia Afugenzi. férame Bicamvmpaka, and - resper Mugiraneza, Case Mo,

1CTR 3=50-1" Decizion on Prosper Mupiraneza’s Mation For An Qrder Requirir;z Baul Ng'arus To Shoew Why

T 54 ald Woo Be Held In Conternpt OF The Tribunal {TCY, 12 May 2004, paras, £-7 (altheugh the Chomber

fpurad § 12l 2 breach acourredd, it held 1hat the breach wos gacidental and decided no: to levy sanctions or order an

invest aonl.
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