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SITTING as Judge Erik Mase, designated by Trial Chamber I in accordance with Rule 73
{A) of the Rules of Procedure and Evidence;

BEIN!G SEIZED OF the Defenice Motion for Protective Measures, filed on 6 December
2007,

MOTING the Frosecution's observations during a stats conference on 13 December 2007;
HERERY DECIDES the motion.
INTRODUCTION

1. The Defence requests protective measures for all potential witnesses in this case,
residing in Hwanda and in (he Great Lakes region generally, as well for those residing
elsewhere in Alrica, Europe and in America.” The Prosecution responded orally to the motion
during the status conference on 13 December 2067,

DELIBERATIONS

2 Pursuant to Article 19 of the Statute, the Tribunal must conduct proceedings with due
regard for the protection of victims and wimesses, Article 21 ghliges the Tribunal to provide
for the prowetion of victims and wimesses in its Rules, Such protective measures shail
include, but shall not be limited to, the conduct of in-camera proceedings and the protection
of the victim's identity. Rule 75 of (he Rules of Procedure and Evidence elaborates several
specific witness protection measurcs that may be ordered, including sealing or expunging
names and other identifying information that may othcrwise appear in the Tribunal’s public
records, assignment of a pseudohym (o a witness, and permitting wilness twstimony in closed
session. Subject to these measures, Rule 62 {C) requires the identity of witnesses to be
disclosed to 1the Defence in adequate time for preparation of the Prosecution or Defence.

3 Measures for the protection of witngsses are granled on 2 casc-by-case basis. The
jurisprudence of this Tribunal and of the Intermaticnal Crimina! Tribunal for the Former
Yugostavia requircs that the witnesses for whom protective measures are sought must have a
real fear {or their or their familics” safety, and there must be an objective justification for this
fear. These fears may be expressed by persons other than the witnesses themselves. A further
consideration is trial fairmness, which favours similar or identical protective measures for
Nefence and Prosecution wilpesses.?

4, The Defence has staled there is subjective and objective fear on the part of the
prospective Defence witnesses residing in Africa, Europe and America, that disclosure of
their participation in Tribunal proceedings would threaten their safely and security. In suppon

' Requéie i ia Laéfernce aux fing de profections des fémoins & décharge.

! Mlotion, para. 1 {b).

1 Prosecutor v. Setako, Decision on Defence Motion for Protective Measures {TCY, 1E Seplember 2007, para. 4;
Progecwior v. Gaiere, Degigion on Defence Motion Tor Protection of Wimesses (TCY, 10 Apriil 2007, parz. 2,
Prosecuror v. Rencafio, Decision on Defence Request for Prowetive Measures (TC), 12 March 2007, para. 4;
Prosecurer v. Serugemda, Detision on Motion for Prolection of Wimesses (TCY, 1 lung 2006, para, 2;
Frosecutur v. Karera, Decision on Defenge Motion for Protection of Wilncsses (TC), ¥ February 2006, para. 2;
Prosecutor v. Xanparakiga, Decision on Prosecution Molion for Proteetive Measores (TC), 1 June 2005, para. 2.
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of this submission. the Defenee has anached to il motion several documents: an extract of a
lext writlen by & furmer expert witness before the Tribunal; a stalement by the Commander of
Investigations in the Prosecuter’s Olice in Rigali which had been submitted in another case
before the Chamber, according to which witnesses who participate in {CTR investigations
[ace seriows risks arising from their parlicipation in Tribunal proceedings, regardless of where
the witnesses are peopraphically located; a letter to the President of the UN Security Council
from the permanent representative of Rwanda to the UM; an exwmct of an adicle that
appeared in the Intemational Revue of the Red Cross; and a writien declaration by another
experl witness before the Tribunal. .

5. Based on the Defence’s submissions and the Chamber’s prior decisions, it is apparent
that these witnesses do justifiably fear that disclosure of the participation in the proceedings
of this Tribunal could threaten their safety and security.* Accordingly, the Chamber finds that
the conditions for ordering witness proteciion measures are satisfied.

6. Numerous decisions have required that the identity of all witnesscs be disclosad
before the start of trial, especially in the trials of a single Accused, where Lhere is little
likelihood of 2 iong delay between disclosure of the wilness’s identity and their testimony.’
[n light of Rule 69 {C}, as well as the Chamber’s ruling on this issue regarding Prosecution
wimesses in this case, witness identities and unredacicd withess statements would
appropriately be disclosed (0 the Prosecution thirty days prior to the commencement of the
Defence case.”

FOR THE AROVE REASONS, THE CHAMBER

HEREBY ORDERS that:

1. The Defence shall designate pscudonyms for each of its potential witnesses residing in
Africa, Europe and America, and those pseudonyms shall be used in [ribunal
proceedings, communications and discussions, both between the partics and with the

puklic.

2. The names, addresses, whereabouls, and other identifying information concerning the
protected witnesses shall be sealed by the Registry and not included in any public or non-
confidential Tribunal records, or otherwise disclosed to the public or the media. This
QOrder shall remain in ¢fTect until otherwise ordered.

! See the decisions referred ta in foatnete 2.

¥ Serako, Decision on Defence Motion for Prutective Measures (T0), 13 Scptomber 2007, para. 6; Galele,
Dwecision on Prosceution Request for Protection of Witnesses {TC), 11 February 2004, paras. 6-7; Prosecutor v
Seremba, Decision on Lhe Prusecutor®s Motion for Protective Mewsures for Wiclims and Witneszes (TCY, 30
Tiene 2003, para. 7. Ses also Prosecudor v Sagevora of al, Becision on Defency Motion for Reconsideration af
the 1rial Chamber's Dexision and Scheduling Owder of 5 Decomber 3001 (IC), 18 July 2003 Simidarly,
disclosure of the identity of all 1defence wilnesses is frequently required belore (he start of the Delfence case,
Prosecutor v Neindabahizi, Decision on the Defence Maton for Brotection of Witnesses {TC), 13 Sepiember
2003, p. 4; Sagosera &f al, Deelsion on Kabiligh Motion for Proteclion of Wilnesses (TC), 1 Scplember 2003,
. 4. These decisions were all rendered afler & July 2002 when Rule 6% {C), which formerly required disclosure
before triaf, was smended 10 permit relling disclosure at the Charnber's diserelion. The many decisions prior to
that date requiring disclosarg befere trial are omitted,

* Prosecuior v. Katimanzira, Decision on Prosecution Motion for Protective Measures {TC), 8 November 2007
Karera, Decision on Defence Motion for Protection of Witnesses (TC) % Febroary 20006, para. 5, Kanyarebips,
Decision an Prosceution bMaton for Protective Measures { T, 3 June 20605, para, 3,
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MNames, addresses, locations and other identifying mformation of the protected witnesses
which may appear in the Tribunal’s public records shall be expunged and placed undee
seal.

The names and identities of the protected witnesses shall be forwarded by the Defence to
the Regisiry in conftdence, 10 be communicated 1o the Witnesses and Victims Suppon
Lnit only to implement protective measures for such witnesses.

. No person shall make aedio or video recordings ar broadeastings, or take photopraphs or
make sketches of protected witnesses or their family members, without leave of the
Chamber or the witness. -

. The Prosecution shall keep confidential 10 itseif all information identifying any proiccted
withess, and shall not, directly or indirectly, share, discuss or reveal any such
information.

- The Prosecution and any representative acting on its behaif shall notify the Defence in
writing if it wishes to any contact any protected witness and, if the wilness consents, the
Defence shall facilitate such contact,

. The Prosecution, or any person working for the Prosecution, shall not atlempt to make an
independent determination of the identity of any protecled witness or encourage or
otherwise aid any person in 5o doing.

. Tdentifying information of the protected witnesses shall be disclosed by the Defence to
the Prosecution thirty days prior to commencement of the Defence case, in order to allow
adequate time for the preparation of the Prosecution pursuant to Rule 69 {C) of the Rules.

Arusha, 14 December 2007.

bt de
Erik Mosc
Judge

[Secal of the Tribunal]
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