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T~, Prosecutnr • P<mlme Nyirama.whuko et al., Ca,~ '""· /(T/1.-98-n-T 
I z_z.g_; 

THE INTERNATlONAL CRIMINAL TRIBUNAL FOR RWANDA (the "Tribunal"). 

SITTING as Trial Chaml>er II composed of Judges William H. Sckule, Presiding, Arlette 
Ramaroson and Solomy Balungi Ro,;sa (the "Chamber"); 

BEING SEIZED of the: 

i. "Reqw!te de Pauline Nyiramasuhuko en certification pour oppel de la 'Decision on 
Ntahobali's and Nyiramasuhuko's oral motions to exclude certain evidence from the 
expected testimony of Kanyaba>hi's Witnesses D-2-13-0, D-2-15-S and D-20-ff de 
la Chambre ll du 5 novembre 2007", filed on 12 November 2007 ("Nyiramasuhuko's 
Motion"); 

''- "11£quJ/e owe fins de certifica/,on d'oppel de lo 'Decision on Nlahobali's and 
Nyiramasuhuko's oral motions to exclude certain evidence from the expected 
testimony of Kanyabashi' s Witnesses D-2-1 3-0, D-2- I 5-S and D-20-H"', filed b} the 
Defence for Ntahobali on 12 November 2007 {"Ntahobali's Motion"); 

CONSIDERING the: • 

1. "Reponse de Joseph K,myabashi a /a Reque1e de Pauline Nyiramasuhuko en 
certification pour appel de lo Decision on 'Ntahobali's and Nyiramasuhuko's oral 
motions to exclude certain evidence' from the expected testimony of Kanyabashi's 
Witnesses D-2-13-0, 0-2-15-S and D-20-H de lo Chambre II du 5 novembre 
200T' and 

ii. 'RCponse de .fo.,eph Kanyabashi ii la Requite de Shalom Nlahoboli intil!llee RequJte 
aiafins de cerrificatwn d'appd de la 'Decision on Ntahobali's and Nyiramasuhuko's 
oral motions to exclude cenain evidence from the expected tesl!mony of 
Kanyabashi's Witnesses 0-2-13-0, 0-2-15-S and D·20-II"', filed on 19November 
2007 ("Kanyabashi's Respon.se"); 

iii. "Prosecution's Response to the '11£qr,i!/e oux fins de c-ertifico/ion d 'appel de Pauline 
Nyiromasuhuko el de Shalom iVta/wbo/1 de la dfrision de la Chambre II du 5 
novembre 1007'", filed on 19 November 2007 ("Prosecution's Response"); 

1v. "Ripliquc a la ,iponse du Procureur et de /'accuse Kanyabashi a la 'RequOte en 
certificoti,m d'oppel Pauline Nyiromasuhuko el d~ Shalom Ntahobali de la iJCcision 
de la Chambre Jl du 5 novembre 1007"', filed by the Defence for Nyiramasuhuko on 
23 November 2007 ("Nyiramasuhuko's Reply") : 

v. "R,!p/ique de Arsene SIU1iom Ntahoba/i ii la 'R,!ponse de Joseph Kanyaboshi a fa 
requ/!re de Shalom Nwhoboli imi1u/ee reqw!le aux fins de certification d'appel de fa 
decision on Ntahobali's and Nyiramasuhuko's oral motions to exclude certain 
evidence from the cxpcc!cd 1es11mony of Kanyabashi 's witnesses 0-1 3-0, 0-2-15-S 
and 0-20-H"' and 

v,. ·'Rep/ique de Arsi',ne Shalom Nrohobo/i ii la 'Prosecu!or's Response to the Rcqu/!te 
aux fins de certification d'appel de Pauline Nyiramasuhuko el de Shalom Nlahoba/i 
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de la dec,s;on de la Chambre ll du 5 novernbre 2U07"'. filed on 23 November 2007 
("Ntahobali ·s Reply"); 

CONSIDERING the Statute of the Tribunal (the "Statu1e") and the Rules of Procedure and 
Evidence (the "Rules"'), in particular Rule 73 (Bl and (CJ of the Rules; 

NOW DECIDES the Motions pursuant to Rule 73 (BJ and (C) of the Rules, on the basis of 
!he wrilten briefs filed by the Parties. 

INTRODUCTION 

L On 31 December 2004, the Defence for Kanyabashi filed its Pre-Defence Brief, 
pursuant to Rule 73/er of the Rules. The Brief contained the list of witnesses which the 
Defence intended to call and a summary of the facts about which each witness would testify, 
including a summary of the expected evidence of Witnesses D-2-13-0, D-2-15-S, and D-20-
H. 

2. On 11 May 2007 and 19 October 2007, the Defence for Kanyabashi disclosed several 
will says and additional will says for Witnesses D-2-13-0, D-2-15-S, and D--20-H (the 
"contested will say statement>"). 

3. On 30 October 2007, the Defence for Ntahobali reqoes1ed the exclusion of certain 
evidence from the Witness 0·2·13-0"s will says of 11 May 2007 and ! 9 October 2007, 
Witness D-2-15-S's additional will say of 19 October 2007 and Witness 0-20-H's 
additional will say of 19 October 2007. The Defence for Nyiramasuhuko joined Ntahobali's 
Motion. 

4. On 5 November 2007, the Chamber partially granted the Motions to ~xclude certain 
?(Jrtions of the anticipated evidence of Witness D-2-13-0. 1 On \2 November 2007, the 
Chamber rendered an oral decision concerning an objection raised by the Defence for 
Ntahobali against a question from the Prosecution during Witness D-2-13--0's cross· 
examination (the "Impugned Decisions"). The question related to one of the issues excluded 
in the Decision of 5 November 2007, namely !he presence of Ntahobali at the University 
Hospital in Butare. 

5. On 12 November 2007, the Defence for Nyiramasuhuko filed a motion under Rule 
73 (B) for certification to appeal the Impugned Decision of 5 November 2007: on the same 
day, the Defence for Ntahobali filed a motion under Ruic 73 (Bl for certification to appeal 
the Impugned D~cisiuns ofS November and !2 November 2007. 

6. The Chamber will consider Nyiramasuhuko's and Ntahobali's Motions jointly as they 
address related issues. 

' Prom:uwr ,. ~y,ra,,wmhuko el al. Case No ICTR-98-42-T, Dcmion on Nt,hob•.I, 's and Nyi,am1-,uhuko'< 
,mil motions to cJlClu<lc cer1ain cv1dcn~ f,c,m the expected le<limony <lf Kanyabashi's Witnesses D·2-ll-O, IJ. 
2- I 5-S and D-20·H"". 5 r>.ovember 2007. 
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SUBMISSIONS OF THE PARTIES 

The Defencef"r Nyiramusuhuko 

7. The Defence for Nyiramasuhuko submits that paragraphs 24 to 27 of the Impugned 
Decision of 5 November 2007, dealing wilh lhe will say statemenl of Witness D-20-H 
disclosed on 19 October 2007, involve an issue that would significantly affect the fair and 
expeditious conduct of the proceedings or the outcome of the trial and for which an 
immediate resolution by Che Appeals Chamber may materially advance the proceedings as 
provided for in Rule 73 (B). 

8. Concerning the interpretation of Rule 73 (B). the Defence endorses the view that the 
Chamber needs to consider whether there is serious doubt as to the correctness of the legal 
principles at issues. The Defence submics chat the threshold would be met. for example, by 
showing some basis to believe that the Chamber committed an error as to the applicable law; 
that ii made a patently incorrect conclusion of fact; or that it was unfair or unreasonable so as 
to constitute an abuse of the Trial Chamber's discretion. 

9. The Defence submits that the first requirement of Rule 13 (B) is met when the 
impugned deciswn affects fundamental rights of one Accused. as set out in the Statute and 
the Rules;1 it furthennore states chat among others. the following criteria have been found 
relevant regarding the second requirement of Rule 73 (B); where a decision may concern lhe 
admissibility of broad categories of evidence. or where it determines particularly crucial 
maners of procedure or evidence.' 

10. The Defence submits that the Impugned Decision of 5 November 2007 concerns 
particularly crucial matters of procedure and evidence and includes new elements that 
incriminate the Accused and may alTect her responsibility despite the fact that her case has 
been closed for more than two years. 

11. The Defence argues thal the Chamber based the Impugned Decision on an inaccurate or 
incomplete premise. It did not sufficiently and precisely take inco account the new and 
incriminating elements against the Accused contained in paragraph 30 of the relevant will 
say ofD-20-H, which are of a totally different nature from those encompassed in paragraph 4 
of the Impugned Decision dealing with D-20-H's will say. 

12. The Defence further submits that the Impugned Decision runs counter to the Accused's 
fundamental rights set out in the Statute and the Rules. The Defence argues that its 
application would result in an irreparable breach of the principle of fair trial; it would violate 
!he right ton full defence according to Article 20, and the right cncompass~J in Rule 82 (A) 
to be accorded the same rights as if she were being tried alone. 

13. The Defence states that the said allegacions in D-20-H's will say were never introduced 
during the Prosecution case. In consequence, the Accused would have to defend herself 

' :,.·y,ramasuhuku"s Motion, para. I 8, citing among ocher< Pro.sec•tor, /Jiormungu el al, Ca,e No 1CTR-OO--S6-
T. Decision on Ndindrhyimana's requcSI for cerhficaClon to appeal the Chamber's decision, daied 21 September 
2005. 26 Octoher 2005, para 8 
' Nyiram,isuhuku's Motion. para. 22, ci,mg Bagm"ra ct al, Cectific,lron of Appcul c,mcemmg P";,,,s.uC,nn 
invoshgahO,t of protec<ed Defence v,ilne>scs. 21 July 2005, para. 6. 
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against new allegations, which the Accused could no! have foreseen and of which the 
Accused did not know. 

14. Concerning the finding in the Impugned Decision that !he anticipated evidence of 
Witness D-20-H "appears to relate to evidence submitted by Ntahobali in his evidence in 
chief'', the Defence submits thal facts presented during the Defence case of an accused 
[Ntahobali] arc not sufficient basis for allowing a co-accused [Kanyabashi] to present new 
accusations against another co-accused [Nyiramasuhuko). The Defence states !hat no such 
case law exists to support it. The Defence adds that in his case in chief, Ntahobali only 
confirmed that the Accused was present in Mpare; he did not confirm any of the allegations 
encompassed in D-20-H's will say. 

15. The Defence refers to the Bago.rnra Decision of 11 September 2006. and states that the 
Chamber excluded evidence presented by a co-accused because ii "incriminates lhe Accused 
and broadens the facts imputed 10 the accused or the nature of his culpability, if they deviate 
from the order of proof prescribed by Ruic 85.',4 The Defence argues that these principles 
also apply when new and mcriminating evidence against an accused is introduced by a party 
who presents a witness or who cross-e~amines lhat witness. In both cases, the prejudice 
against the Accused would be the same because new allega1iom arc introduced in the 
proceedings after the Prosecution and the Accused resi,ective cases are closed. It would 
deviate from the presentation of evidence prescribed by Ruic 85. ·1 he Defence adds that it 
does not mailer if this testimony is presented by the Prosecution or by a co-accused; the 
prejudicial effect on the Accused's right lo a fair trial remains the same. 

16. The Defence further submits lhal the remedies mentioned in the Impugned Decision are 
inadequate. The right to cross-examine. lo rebut, or to recall a witness are designed for a 
situation in which the Accused's right according to Ruic 85 has been observed; they are not 
designed to be remedies in a case of grave prejudice againsl an accused. Indeed, the only 
adequate remedy would have been to exclude the said anticipated evidence. The Defence 
add, that che Chamber's ruling that it "may not hold the accused responsible tor a charge 
which was not specifically pleaded"' is no sufficient remedy. 

17. The Defence contests that D-20-H"s will say v,as disclosed in a timely manner. It 
argues !hat as the anticipated evidence uf D-20-H includes new allegations against the 
Accused, the Defence did not have sufficient time to prepare. 

18. The Defence states that the Impugned Decision furthermore breaches the right to an 
expeditious procedure because the presentation of the anticipated coid~'!lcc will prolong the 
proceedings extensively, particularly in view of the fact that the only remedy is rebuttal of 
evidence. 

19. The Defence finally submits that a cer1,ficat1on of Appeal would also be of general 
interest for all multiple accused cas,, tried before the /CTR. The Defence lists a number of 
legal questions which supposedly have no! been deal! with by the Appeals Chamber; 

the question of proper procedure for contradictory, antagonistic and irreconcilable 
defences; 

' Pro,ecullon • Bagruora el al,. Case :-o. JCTR-96-4 1-T, D<:<ision on severance or exclusion of evidence 
t,a,ed on prejudice arising from tc.stimon) of Jcao Karnbanda, 11 September 2006, para. 3, 
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the exclusion ot anticipated evidence presen1ed by one of the co-accused, which 
introduced new and incriminating facts; 
the question of when the criterion for admitting evidence where "the facts are not 
new" is met, when those facts have l>een presented during the case of another co
accused and after the case of the first accused, v.ho is incriminated by this evidence. 
has been closed; 
the question of whether anticipated evidence is admissible if it was not part of the 
Prosecution case and if the defence case of the accused has been closed for more 1han 
two years and if in the meantime three other co-accused have finlshed the 
presentation of their case. 5 

20. The Defence adds that no definite interpretation of Rule 68 (B} exists and that in view 
of the significance of the Prosecutor's disclosure obligation, a definitive interpretation of 
Rule 68 (BJ by the Appeals Chamber would significantly affect the fair and expeditious 
conduct of the current proceedings 

The Defence for Ntuhohuii 

21. The Defence for Ntahobali submits that in its Impugned Decision of 12 November 
2007, the Chamber rejected the Defence's objection to a question from the Prosecution 
during the cross-examination of Witness D-2-13-0. The question related to one of the issues 
excluded in the Impugned Decision of 5 November 2007, namely the presence ofNtahobali 
at the University Hospital in Butarc. The lJcfcnce alleges that the Chamber reasoned that its 
finding in the said Decision refem,d only to the examination-in-<:hief but not to the cross
cxamination. 

22. The Defence submits that in its original Motion, it requested the Chamber not to allow 
the Defence for Kanyabashi or any other party to examine Witnesses D-2-13-0, D-2-15-S 
and D-20-H regarding new and additional facts. It argued that these facts were not included 
m Kanyabashi's Pre-Defence-Brief, disclosed on 31 December 2004; indeed they were 
disclosed to the Defence for the first time in D-2-13-0's will-say, disclosed on 11 May 2007 
and the will-says of D-2-13-0, D-2-15-S and D-20-H disclosed on 19 October 2007 by 
which time the Prosecution and the Accused', respective case had been closed. 

23. The Defence submils that such late disclosure breaches the rights of the Accused; the 
Accused has been taken by surprise and is prejudiced by this evidence, The introduction of 
the evidence through the examination in chief ofKanyabashi or the examination by any other 
Party would place the Accused in a situation similar to that in which he would be forced to 
defend himself against the Prosecution case, without knowing the complete evidence which 
will be presented against him. 

24. The Defence submits that for these reasons, the Impugned Decisions violate the 
Accus~d's rights under Article 20 (2). Article 20 (1) and 20 (4){a) to (c) of the Statute. It 
further submits !hat the Impugned Decisions run counter to the principle, which nows from 
the right to a fair trial, that the Accused must be afforded the sam~ rights as if he was tried 
alone. 

' Sec '-"yiramasuhuko ·, Motion. para. 99, 
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Kanyabashi's Response 

25. The Defence for Kanyabashi does not oppose the certification to appeal the Impugned 
Decision of 5 November 2007, as far as it allows Witnesses D-2-13-0, D-20-H and D-2-15-S 
to testify on matters that have not been part of the Prosecution Casc.6 

26. The Defence submits that Ntahobali and Nyiramasuhuko are accused in Paragraph 6.27 
of their joint Indictment of having manned a roadblock. ll states that Ntahobali's Defence 
strategy is to shill the responsibility for this roadblock to the communal authorities despite 
the fact that the Indictment against Kanyabashi, who was bourgmestre during the relevant 
time, did no! contain any oflhese allegations. 

27. The Defence refers to an oral motion argued by the Defence for Ntahobali on 13 
September 2007 in which the Defence for Ntahobali stated that the aim of cross-examining 
Kanyabashi's Defence Witness D-2-5•W on the control of certain roadblocks was to show 
that the responsibility for these roadblocks did not lie with Ntahobali but with the local 
authorittes.' 

28. The Defence states that the allegations raised by Ntahobali may have a negative dfecl 
on his defence. The Defence needs to counter them, unless the Chamber clarifies that they do 
not have any negative effect on Kanyabashi. 

29. The Defence submits that the principles outlined in the Bagosom Decision of 11 
September 2006,S apply not only tn the Prosecution but also to the other co-accused: the 
Defence slates that Ntahobali testified in its own case-in-chief on matters referred lo in 
Paragraph 30 of the will say of 0-20-H and Paragraph 26 of the Impugned Decision of 5 
November 2007; they were neither part of the Prosecution case nor of the Indictment against 
Kanyaba.sh1 or the joint Indictment against Nyiramasuhuko and Ntahobali. 

30. The Defonce submits that in the Bagosoro Decision of 11 September 2006, the 
Chamber excluded several statements by Kambanda, in which he attempted to shift 
responsibility to his co-accused Kabiligi. The Defence argues that Kanyabashi's situation is 
comparable to that of Kabiligi as Ntahobali attempted lo shift responsibility to Kanyaba.shi. 

31. The Defence submits that the Defence for Nyiramasuhuko and Ntahobali have 
subjected Kanyabashi's witnesses to a constant cross-examina!ion, which is a strategy to 
prolong the proceedmgs considerably. 

J2. With regard to Ntahobali's Motion. the Defence adds that Ntahobali did not 
demonstrate that the requirements for certification to appeal the Impugned Decisions of 5 and 
12 November 2007 arc met. 

' The Defence refer, to paragraphs 1g to 27 of the lm])Ugne<I Decision. 
' I I) Sep<embe, 2007 p 25-12 (French), 
'Proscc"/or v, ll~go,or~ et al., D,cis,nn <ln «vec,ince o, exclusion of c,idcncc based on prejudice arising from 
,c,timony of fom Karnbanda, 1 t September 2006, paras. 2, J, 
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Prosecution's Resf)()nse 

33. The Prosecution submit> that the certification «:quested doc, not meet the requirements 
of Rule 73 (B) and that the Defence failed to demonstrate the alleged error of law or fact 
committed by the Trial Chamber in il~ Impugned Decision. 

34. The Prrn.ecution submits that the Impugned Decision of 5 November 2007 was 
rendered within the Chamber"s discretion pursuant to Ruic 89 (C): it will also be within the 
Chamber', discretion to detennine at the end of the case what weight should be accorded to 
the evidence and that it may not hold the accused responsible for a charge which was not 
specifically pleaded. 9 

35. The Prosecution further states that the remedies available to the Defence, listed in the 
Impugned Decision of 5 Nuvember 2007, are adequate and do ensure the Defendant's right 
to a fair trial and to a full defence. 

36. The Prosecution submits that the Impugned Decision is not concerned with broad 
categories of evidence or particularly crucial matters of procedure or evidence; it is only 
concerned with passages of anticipated evidence of three witnesses. It Turther argues that the 
appellate review will be supererogatory and will not materially advance the proceedings. 

Nyir11m11suhuko's Reply 

37. The Defence for Nyiramasuhuko replies that - as acknowledged in Kanyabashi"s 
Rcsronsc - Witness D-20-H's will-say solely relates to testimony of a co-accused, namely 
Ntahobali, who testified after the case of the Accused had been closed. 11 points out that 
Kanyabashi did not oppose a ccnificatinn to appeal the Impugned Decision of 5 November 
2007. 

38. The Defence submits that the Prosecution's Response does not deal with any of the 
matters brought up in Nyiramasuhuko's Motion, neither with the new and incriminating 
nature of the anticipated evidence of D-20-H, nor with the admissibility of new evidence 
relating solely to the testimony of a co-accused. 

39. The Defence submits that the Prosecution does not explain why the remedies available 
to the Defence. listed in the Impugned Decision of 5 November 2007. are adequate and 
ensure the Defendant's right to a fair trial and to a full defence. Funhennore it does not deal 
with the remedies Hstcd in the Bagosora Decision of 11 September 2007. 

Nl11hoh11U'.< R~ply 

40. The Defence for Ntahobali replies that the Jmpugned Decision of 12 November 2007 
concerns fundamental questions of admissibility of evidence which may arise again during 
the current proceedings, in panicular during the testimony of Witnesses D-2-17 -A and D-2-
YYYY. The Defence points out that on 1 June 2006, the Chamber granted a certification to 

' Citms Pmsecur,on , .. Ny,romasuhuko am/ Mohabali Cose No. JCTR-97-21-AR73, Decision on lhe appeal; 
by Nyiramo,uhuko ond Ntahoboli on lhc "'Decision on Defence "rgen\ moHon ,o declare part> of the evidence 
of W,tn=es RV •nd QBZ inadmis.sible". 27 Septembcr 2004. para 15 and Prosecu/or v Nyiramamhuko ,r 
al. ("o:,c No. lCTR-97-21-AR7J. Dcmion on Pauline Nyiramasuhuko"s Appeal nn lhe admirnbihly of 
evidcnoc, 4 October 2004 para.>. 
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appeal because "similar issues may arise in the future and [] an immediate resolution of this 
matter by the Appeals Chamber may therefore materially advance the proceedings."'° 

41. The Defence argues that in the Impugned Decision of S November 2007, the Chamber 
did not define or specify the limits, within which "an accused can bring evidence which may 
be incriminating for the other Accused". The Defence submits that a clarification of this 
question is of utmost importance in view of Ruic 82 (A) stating that an accused in a multiple 
accused case has the same right$ as if he were tried alone. 

42. The Defence submits that the Accused could not undergo the necessary investigations 
to rebut the allegations made by Kanyaba.shi's Defence Witnesses, because he did not know 
about the nature of the allegations. The Defence adds that the Registry refused to grant 
additional resources to the Defonce for pursuing new mvestigations with regard to 
testimonies during co-accused cases.' 1 

43. The Defence submits that the remedies listed in the Impugned Decision of5 November 
2007 do not compensate for the prejudice against the Accused because he did not know 
which additional incriminating elements may be presented after his case was cloS<:d. The 
Defence argues that this violates the right of equality under Article 20 (3), because he did not 
have the same right accorded to him as his co-accused v,ho presented their dcfcnc~, alkr 
him. . • 

DELIBERATIONS 

44. As a preliminary matter, the Chamber recalls the Appeals Chamber Decision of 27 
August 2007 which emphasized that •~he purpose ofa response is to give a full ansv,er to the 
issues raised in a motion by !he moving party"'1 and held that: 

To grant an accu,ed, who has not obtained the required certification, the standing to 
challenge a Trial Chamber dec1Sion on appeal m hi, response to an appeal filed by co· 
accused would open the interlocutory appeal process lo abuse. Where certification in 

accord:inee with Rulei 73 (Il) and (C) i.<; requirtld, psrties must obtain such certification if 
they intend to aprcal a decision." 

45, The Chamber is of the opinion !hat Kanyabashi's Respon:;e can no! be considered as a 
basis for certification to appeal. If Kanyabashi had wanted to request a certification to appeal, 
he should have followed the proper procedure by filing a motion within the prescribed time• 
limit, but not under the guise ofa rcspon:;e. The Chamber 1hcrefore will not take in!o account 
the portions of Kanyabashi 's Response in support of the request for a certification to appeal. 

"Prosec•lor v. Sy,roma,uhulw ct al., Case >so &9•42-T, Decision on Ntahoboli"s motion for 0<rtifiMiun W 
appeal the choml>cr's <lcciscon g,ont,ng Kany.,t.lshi", Roque>< lo cro,;,;.cxomine :,,·13hob.>IL using !997 custodial 
ln1er-·ic"~, I June 2006. 
" See /lnnex l of '\tahohali's Repl)'. containing a cop)' of the teeter rO<lLlCSI ad<litional suppl,e,, anJ \he 
Reg,;tty"< negoti,., '"I"'""'· 
" Pro«c•lor v i."la, Ndayamba;e Cl al., Cusc No l("l'R•98•42•AR 7J. Decision on Joseph Kanyabashi"s Appeal 
against th, D<mion of Trial Chamber 11 of 21 March 2007 concerning the Dismissal of Motions"' Vary hes 
Witness Li.st, 21 August 2007, para. l 1. 
" P,o.m:•lor v, tu, Ndayaml>,,j~ ,i al .• Ca.« No, !CTR·98•42•AR7J, ll<:ci,ion on Jo><:ph Kany.,bashi's Appeal 
against the Occision oflrial Chamber II of 21 March 2007 conceming the Oismi.w,l uf MoBons to Vary ht> 
Wi<nc» L,,o, 21 August 2007. para. !4. Sc,; al,u Prosec•ror ;· Elie Ndayamba;e e, al. Case No. tCTR•98•42• 
T. Oe,;,s,o" on Joseph K•"}'abashi"s Motion for Certification to AP!"al the Domion of 21 ).larch 2007. 3 Ma} 
2007.para.21. 
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46. Decisions rendered under Rule 73 motions are without interlocutory appeal, except at 
the Chamber's discretion for the very limited circumstances stipulated in Rule 73 (B)." 
These conditions must be specifically demonstrated and are not met through a general 
reference to the submissions on which the impugned decisions were rendered. In its Decision 
or 26 October 2006, the Appeals Chamber emphasit.es that certification or appeal has to be 
the absolute exception when deciding on the admissibility of the evidence and that "the 
standard of review on interlocutory appeal for such discretionary matters is therefore not 
whether the Appeals Chamber agrees with the Trial Chamber's conclusion, but whether the 
Trial Chamber reasonably exercised its discretion in reaching its decision.'"'' 

47. Furthermore. the Chamber recalls the Appeals Chamber Decision of2 July 2004." 

Pursuant to Rule 89(C) of the Rules, the Trial Chamber may admit any relevant evidence 
which it deems to have probative value It should he recalled that admissibility of evidence 
should not be confused "ith the assessment of the weight to be accorded to that evidence, on 
issue to be decided by the Trial Chamber after he..-ing the !otality of the evidence. 

48. The Chamber notes that the Defence for Nyiramasuhuko. referring to the Bagosora 
Decision of 21 July 2005 17

, argues tha1 certification may be appropriate where "broad 
categories of evidence'' are affected by a decision.'" Furthermore, the Defence for Ntahobali 
contends that on l June 2006. the Chamber granted a certification lo appeal because "similar 
issues may arise in the future and [ ] an immediate resolution of this matter by the Appeals 
Chamber may therefore materially advance the proceedings."'• The Chamber notes that the 
Bay,osora Decision dealt with the violation of witness protection orders and the Chamber's 
Decision of 1 June 2006 related to "Custodial Interviews" of an accused person. These 
subject matters arc clearly distinguishable fi-om that of the Impugned Occisions and therefore 
canno! form a basis for deciding the matters at issue" 

'' Prwecolor v. Nyiramosuhuko el al. Case No. ICTR-98-42-T, Decision on Arsine :--Jtahnhali's motion for 
certification lo appeal the decision of 29 June 2007, 20 Augusc 2007. p,ro. 12; Prosecutor • Nyiramasuhu/w et 
al, ('as, No !Cl R-97·21-T, •·Decision on Ddene< Motion for certification to appeal the ""Decision on Defenc, 
Motion for a stay of proceedings an~ al>u,;,, of pro<oss". 19 March 2004 poragraph< 12-16; Prose,_·u/or, 
Nrahobali tmd Nyiramasuhuko, C,,c No. IC'l'R-97-21-T, "'Decisjon on Ntahobali's at1d Nyirama,;uhoko"s 
Motion, for certification to appeal the "'P<cision on Defence urgent motion to cl«lar< port> of lhc ,,·,dcncc of 
Witnesses RV and QBZ in..Jrn,ssibk"·, lS Mar<h 2004, paras, 14-17. 
"Prruecu/or ,. Ny,rama,uhuko cl al, Ca.se No Case No. ICTR-97•21·AR7J, ll<cis,on on ··Appeal of ArsCTic 
Shalom Mahobali against the <k<,sion on Kanyabashi·, oral motion to cross-cx,minc Ntahobali using 
Ntahohllli's statemenLS to Prosecu,ion investigalors ,n July I '19T'. 27 October 2006, para. 10 Sec furthermore 
Prosecurar" Prlfr! ct al., JT-04-74-AR7).0, De<i,inn "" appeal, ag.,nsl decision admitting 1n1ns,oript of 
Ja<lranko Prlic's questioning ,nto <,·,d<:nce, 23 No,cmber 2007. para. 8, 
" Pm,e.ulon Nyiramasuhu~o <C al,, Case No. IC rR-97-21-ARlJ, Decision on th< Appeal, by P•oline 
N)·iramasuhuko aJ1d ArS<ne Shalom Ntahob.J.li on lhe '"De<.,si()n uo Defonce urg,:nt motion to declare parts ol 
the evidence of Witnesses RV and QBZ inadm,ss,~le. 2 July 2004. p,ra, IS See furthennor< p,o,ec,,,or,, 
Nyiramw;uhulro et al .. Case :-.•o. ICTR-97-21-/\R73, Decision on Pauline Ny,ram:i_suhuko", Appeal on the 
admis,ibility of evidence, 4 October 20{14 paras 5 .7_ 
" ,..e abo,·e l·n 3; Bagosura el al, Ce,Lilic,Li,m ol Appeal concerning Prosecution investigahon of prote<led 
Defence wilrteSS<s, 21 Joly 2005, para. 6, 
"Prosecu/or" Setalw, Decision on defence moti<)fl for cc~itkat,on to api=l the decision on dcfonce motions 
for rule 6S disclo,urc, 8 No>ember 2007, para /,_ 
" = above Fn. 10; Pm«rnlor • Nyfr,,ma,1/1,u/;o cl •I .. c.,e No 89-42-l, Oecision on Ni.hobali", motion for 
certification to appeal the chamber's decision granting Kanyabo,,h<', R<quest to cross-cxam;n, NUlhobali """S 
1997 custod,.il !"torvicw,, I June 2006, 



49. In any event, the Chamber notes that the Impugned Decisinns deal with a relatively 
narrc,., segment of material, namely parts of the anticipated evidence included in the will 
says ,f Witness D-20-H and D-13-0. Moreover, The Chamber rec,,lls that cross-examination 
withi l the defined scope of Rule 90 (G)(i) and as further delineatec in the Bo.gosora Decision 
of l September 2006,20 is a fundamental right and cannot be n:stricled. The Chamber is 
sa!isl ed that the Prosecution's cross-examination, subject to the ,mpugned Decision of 12 
Nov, nber 2007, was within the .scope of Rule 90 (G)(i). Therefon,, the Chamber is satisfied 
that t 1e Impugned Decisions were rendered within its discretionary limits. 

SO. Finally, 1he Chamber notes that a request for certification to 1 ~peal a decision is not the 
prop, r forum to deal wuh the general legal que.stions as raised in l', :1iramasuhuko's Motion.it 
Mor( wer, the Chamber considers that !he Defence has generally revisited the thrust of its 
previ ,us arguments which led to the Impugned Decisions rath,, than demon>lrating the 
cond !ions required for the Chamber to grant certification to appeal 

51. The Chamber finds therefore that the Defence has failed 10 satisfy the criteria for 
grant ng certification to appeal under Rule 73(B). 

~·OR THE ABOVE REASONS, THE TRIBUNAL, 

DEN ES the Motions. 

An ;ha, 7 December 2007 

William H. Sckule 
Presiding Judge 

M, 
Arlette Ramaroson 

J"8; 
./' ~ 

j 
Mt '. 

i;olomy Balungi Bossa 
Judge 

'"ho ecu/or v Bagroora ct al.. Case No. JCTR,98•41-T, Decision on sevmnce or exclu.,ion of evidence 
based •n prejudice arising from testimony of J<0n Kambanda, 11 September 20110. para 2: ""Rule 90 {O)(L) [~f 
tl>e Re es of Proc<durc ond Evidence («the Ruic,)) constrain, the .cope uf cro»·•·somino<ion lo lhrec orea,s: 1h, 
sul>)ec •matl<r of the exam,nati0rt•in•chief: matters affocfog ctedibility; and."""· ere the wicness is able to give 
eviden ·e relevant \0 lhe case for 1he cross-exom,ning party, to the subject-matter nf the ca,e". This last category 
must [ ,cj read in light of Ruic 85 (A)(i), which prescribes that "'the trial sllall be presented 1n the following 
sequcr ,., (i) Evidence of \he prosecution: (ii) Evidence for the defence; (H,) Pr:•secuC<on evidence in rebunal: 
(iv) D fence evidence in rejoinder .. ."" This sequence implies lh•t ... manor.;. n which no evidence was led 
during he Prosccu,ion ca« do no, form part of that ca><. Accordingly, the "case :Of th, cross-examining party'" 
must, ,w be under,tood os defined and hm,led hy tho evidence presenced dwmg the Prosecution case. The 
Prose< ,tion may adduce evidence dilling its cross..,,.,mination which co,rot,>rotes or reinforce, evidence 
I':""" ,d during the presentntion of its case, but may not. at this stage, -encure ir10 r>ew areas" 
·' See \,ovc P"'"-' 19, 20 

" 




